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who was t h e a d m i n i s t r a t o r o f P r i s o n H e a l t h S e r v i c e s ( P r i s o n 

H e a l t h S e r v i c e s and W i l s o n a r e h e r e i n a f t e r c o l l e c t i v e l y 

r e f e r r e d t o as " P H S " ) . 1 I n h i s a c t i o n , w h i c h M u r r a y i n i t i a t e d 

by f i l i n g a p e t i t i o n f o r a w r i t o f mandamus, M u r r a y a p p e a r s t o 

1 I n i t s b r i e f on a p p e a l , PHS s t a t e s t h a t , a l t h o u g h Murray 
has never n o t i f i e d i t t h a t he has been r e l e a s e d from the 
p r i s o n , the Alabama A t t o r n e y G e n e r a l ' s o f f i c e has i n d i c a t e d 
t h a t Murray i s no l o n g e r i n c a r c e r a t e d . I f t h a t i s the c a s e , 
Murray would no l o n g e r be under the c a r e of the p r i s o n ' s 
h e a l t h s e r v i c e s and Murray's r e q u e s t t h a t t h i s c o u r t d i r e c t 
the p r i s o n t o p r o v i d e him w i t h c e r t a i n m e d i c a l c a r e would be 
moot. As our supreme c o u r t s t a t e d i n Underwood v. Alabama  
S t a t e Board of E d u c a t i o n , 39 So. 3d 120, 129 ( A l a . 2009), 
"'[a] case i s moot when t h e r e i s no r e a l c o n t r o v e r s y and i t 
seeks t o determine an a b s t r a c t q u e s t i o n which does not r e s t on 
e x i s t i n g f a c t s or r i g h t s ( q u o t i n g S t a t e ex r e l . E a g e r t o n v.  
Corwin, 359 So. 2d 767, 769 ( A l a . 1977) (emphasis o m i t t e d ) ) . 
See a l s o , e.g., K i n g v. Campbell, 988 So. 2d 969, 976 ( A l a . 
2007) ("'We have h e l d t h a t i f an event happening a f t e r h e a r i n g 
and decree i n c i r c u i t c o u r t , but b e f o r e a p p e a l i s t a k e n , or 
pending a p p e a l , makes d e t e r m i n a t i o n of the a p p e a l unnecessary y 

or r e n d e r s i t c l e a r l y i m p o s s i b l e f o r the a p p e l l a t e c o u r t t o 
g r a n t e f f e c t u a l r e l i e f , the a p p e a l w i l l be d i s m i s s e d . ' " 
( q u o t i n g M o r r i s o n v. M u l l i n s , 275 A l a . 258, 259, 154 So. 2d 
16, 18 ( 1 9 6 3 ) ) ) . 

However, PHS d i d not attempt t o supplement the r e c o r d on 
a p p e a l w i t h e v i d e n c e r e g a r d i n g Murray's s t a t u s . Because we 
are l i m i t e d t o c o n s i d e r a t i o n of the r e c o r d on a p p e a l , we must 
address Murray's a p p e a l . See B e v e r l y v. B e v e r l y , 28 So. 3d 1, 
4 ( A l a . C i v . App. 2009) ("An a p p e l l a t e c o u r t i s c o n f i n e d i n 
i t s r e v i e w t o the a p p e l l a t e r e c o r d [ ; ] t h a t r e c o r d cannot be 
'changed, a l t e r e d , or v a r i e d on a p p e a l by statements i n b r i e f s 
of c o u n s e l , ' and the c o u r t may not 'assume e r r o r or presume 
the e x i s t e n c e of f a c t s as t o which the r e c o r d i s s i l e n t . ' 
Quick v. B u r t o n , 960 So. 2d 678, 680-81 ( A l a . C i v . App. 
2 0 0 6 ) . " ) . 
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have s o u g h t an o r d e r d i r e c t i n g M o s l e y and PHS t o p r o v i d e him 

w i t h m e d i c a l t r e a t m e n t . He a l s o a s s e r t e d t o r t c l a i m s a g a i n s t 

M o s l e y and P H S . The c a s e - a c t i o n summary i n d i c a t e s t h a t 

s e r v i c e was p e r f e c t e d o n l y as t o P H S . T h e r e i s no e v i d e n c e 

t h a t t h e r e was an a t t e m p t t o s e r v e M o s l e y , and she was n e v e r 

a p a r t i c i p a n t i n t h i s c a s e . See R u l e 4, A l a . R. C i v . P. 

B e c a u s e M o s l e y was n e v e r a p a r t y i n t h i s a c t i o n , t h e judgment 

d i s m i s s i n g M u r r a y ' s a c t i o n a g a i n s t PHS i n i t s e n t i r e t y was 

f i n a l f o r p u r p o s e s o f a p p e a l . See L a n e y v. Garmon, 25 So. 3d 

478, 480 ( A l a . C i v . App. 2009) ("A judgment i s g e n e r a l l y n o t 

f i n a l u n l e s s a l l c l a i m s , o r t h e r i g h t s o r l i a b i l i t i e s o f a l l 

p a r t i e s , have been d e c i d e d . " ) . 

I n h i s p e t i t i o n , f i l e d on J u l y 30, 2004, M u r r a y c l a i m e d 

t h a t PHS d e n i e d him a c c e s s t o m e d i c a l c a r e t h a t he s a i d was 

n e c e s s a r y t o t r e a t h i s o s t e o s c l e r o s i s . M u r r a y d e f i n e d 

o s t e o s c l e r o s i s as "an a b n o r m a l h a r d e n i n g o f t h e b o n e s . " He 

c l a i m e d t h a t , w i t h o u t t r e a t m e n t , t h e c o n d i t i o n w o u l d grow 

w o r s e . On O c t o b e r 19, 2004, M u r r a y f i l e d a m o t i o n t o amend 

h i s " c o m p l a i n t , " i n w h i c h he a l l e g e d t h a t PHS had r e f u s e d t o 

" t a k e c o r r e c t i v e a c t i o n " by p e r f o r m i n g s u r g e r y on a s l i p p e d 

d i s k i n h i s b a c k . M u r r a y c l a i m e d t h a t " [ t ] h e m e d i c a l 
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t r e a t m e n t n eeded i s i n a d e q u a t e [ s i c ] and n o t c o r r e c t i v e " and 

t h a t " t h e d e c i s i o n n o t t o o r d e r s u r g e r y i s a s u b s t a n t i a l 

d e p a r t u r e f r o m a c c e p t e d p r o f e s s i o n a l j u d g m e n t . " 

The t r i a l c o u r t t o o k no a c t i o n on M u r r a y ' s p e t i t i o n , and 

on A p r i l 20, 2006, M u r r a y f i l e d a " s u p p l e m e n t a l c o m p l a i n t , " 

s t a t i n g t h a t , s i n c e h i s o r i g i n a l p e t i t i o n had been f i l e d i n 

J u l y 2004, h i s c o n d i t i o n "had o n l y w o r s e n e d . " 2 He a l s o 

a l l e g e d t h a t PHS had v i o l a t e d t h e Alabama M e d i c a l L i a b i l i t y 

A c t ("the AMLA"), § 6-5-480 e t s e q . and § 6-5-540 e t s e q . , by 

p r o v i d i n g h i m w i t h " s u b s t a n d a r d m e d i c a l c a r e . " As a r e s u l t o f 

t h a t s u b s t a n d a r d c a r e , M u r r a y a l l e g e d , he had been made t o 

s u f f e r p a i n f o r a l o n g p e r i o d , w h i c h , he s a i d , amounted t o 

c r u e l and u n u s u a l p u n i s h m e n t . A p p a r e n t l y , w h i l e t h e 

l i t i g a t i o n was p e n d i n g M u r r a y r e c e i v e d some t r e a t m e n t f o r h i s 

p h y s i c a l c o m p l a i n t s . I n t h e s u p p l e m e n t a l c o m p l a i n t , he s t a t e d 

t h a t , a l t h o u g h t h e t r e a t m e n t he was r e c e i v i n g a t t h a t t i m e , 

" t h o u g h n o t a c o m p l e t e d e n i a l " o f t r e a t m e n t , " i s so 

2We note t h a t , i n the s t y l e of the "sup p l e m e n t a l 
c o m p l a i n t , " Murray i n c l u d e d the name "Dr. Darbouze." W i l s o n ' s 
name was not i n c l u d e d i n the s t y l e . Murray does not i d e n t i f y 
a Dr. Darbouze i n the "sup p l e m e n t a l c o m p l a i n t , " and the case-
a c t i o n summary does not show t h a t such an i n d i v i d u a l was ever 
s e r v e d i n t h i s case. Thus, "Dr. Darbouze" i s not a p a r t y i n 
t h i s a c t i o n . See Rule 4, A l a . R. C i v . P. 
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s u b s t a n d a r d as i t amounts t o b a s i c a l l y no t r e a t m e n t a t a l l , 

a n d / o r amounts t o s u c h s u b s t a n d a r d m e d i c a l t r e a t m e n t " as t o 

c o n s t i t u t e c r u e l and u n u s u a l p u n i s h m e n t . 

On A u g u s t 8, 2006, PHS f i l e d a m o t i o n a s k i n g t h e t r i a l 

c o u r t t o d i s m i s s M u r r a y ' s a c t i o n a g a i n s t i t . I n t h e m o t i o n , 

w h i c h d i d n o t r e f e r e n c e M o s l e y , PHS a r g u e d t h a t M u r r a y ' s 

p l e a d i n g s f a i l e d t o i n c l u d e s u f f i c i e n t d e t a i l and s p e c i f i c i t y 

r e g a r d i n g t h e a l l e g e d m e d i c a l m a l p r a c t i c e , w h i c h i s r e q u i r e d 

f o r an a c t i o n f i l e d p u r s u a n t t o t h e AMLA. The m o t i o n a l s o 

i n c l u d e d a l a u n d r y l i s t o f 12 o t h e r g r o u n d s f o r d i s m i s s a l o f 

t h e a c t i o n , i n c l u d i n g , b u t n o t l i m i t e d t o , v a r i o u s f o r m s o f 

i m m u n i t y , M u r r a y ' s f a i l u r e t o e x h a u s t a d m i n i s t r a t i v e r e m e d i e s , 

and g r o u n d s a s s e r t i n g i m p r o p e r venue and l a c k o f j u r i s d i c t i o n . 

On t h e same day t h e m o t i o n was f i l e d , t h e t r i a l c o u r t made a 

h a n d w r i t t e n n o t a t i o n on t h e f r o n t o f t h e m o t i o n i n d i c a t i n g 

t h a t i t was g r a n t e d . The c a s e - a c t i o n summary i n d i c a t e s t h a t 

M u r r a y ' s a c t i o n was d i s m i s s e d w i t h o u t p r e j u d i c e on A u g u s t 21, 

2006. 

On A u g u s t 29, 2006, M u r r a y t i m e l y f i l e d h i s n o t i c e o f 

a p p e a l t o t h e C o u r t o f C r i m i n a l A p p e a l s . T h i s c o u r t ' s d o c k e t 

s h e e t i n d i c a t e s t h a t t h e C o u r t o f C r i m i n a l A p p e a l s t r a n s f e r r e d 
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t h e a p p e a l t o t h i s c o u r t on O c t o b e r 20, 2006. On November 14, 

2006, t h i s c o u r t t r a n s f e r r e d t h e a p p e a l t o t h e Alabama Supreme 

C o u r t f o r l a c k o f s u b j e c t - m a t t e r j u r i s d i c t i o n . On A u g u s t 15, 

2012, t h e Alabama Supreme C o u r t t r a n s f e r r e d t h e a p p e a l t o t h i s 

c o u r t p u r s u a n t t o § 1 2 - 2 - 7 ( 6 ) , A l a . Code 1975, and t h e a p p e a l 

was s u b m i t t e d on b r i e f s on O c t o b e r 22, 2012. 

I n h i s a p p e l l a t e b r i e f , M u r r a y f r a m e d t h e i s s u e on a p p e a l 

as w h e t h e r t h e t r i a l c o u r t e r r e d i n d i s m i s s i n g h i s a c t i o n 

w i t h o u t c o n d u c t i n g an e v i d e n t i a r y h e a r i n g . However, when one 

r e a d s t h e body o f t h e argument p o r t i o n o f h i s b r i e f , i t i s 

a p p a r e n t t h a t M u r r a y i s c l a i m i n g t h a t h i s p l e a d i n g s s e t f o r t h 

a l l e g a t i o n s on w h i c h , M u r r a y s a y s , he i s l i k e l y t o s u c c e e d on 

t h e m e r i t s . T h e r e f o r e , he s a y s , he s h o u l d have been g i v e n t h e 

o p p o r t u n i t y t o p r o c e e d w i t h t h e a c t i o n . 

We f i r s t n o t e t h a t M u r r a y ' s p l e a d i n g s a r e s t y l e d b o t h as 

a p e t i t i o n f o r a w r i t o f mandamus and as a c o m p l a i n t . 

R e g a r d l e s s o f t h e c a p t i o n , M u r r a y ' s p l e a d i n g s i n i t i a t e d a 

c i v i l a c t i o n a g a i n s t PHS. Thus, h i s p l e a d i n g s a r e a c t u a l l y a 

c o m p l a i n t and amended c o m p l a i n t s . See K i n g M i n e s R e s o r t ,  

I n c . v. M a l a c h i M i n . & M i n e r a l s , I n c . , 518 So. 2d 714, 718 

( A l a . 1987) ("This C o u r t i s c o m m i t t e d t o t h e p r o p o s i t i o n t h a t 
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i t w i l l t r e a t a m o t i o n ( o r o t h e r p l e a d i n g ) and i t s a s s i g n e d 

g r o u n d s a c c o r d i n g t o i t s s u b s t a n c e . " ) ; see a l s o G i b s o n v.  

S t a f f c o , L.L.C., 63 So. 3d 1272, 1273-74 ( A l a . C i v . App. 2010) 

(same). F u r t h e r m o r e , a l t h o u g h PHS moved f o r a d i s m i s s a l on 

s e v e r a l g r o u n d s p e r m i t t e d by R u l e 1 2 ( b ) , A l a . R. C i v . P., t h e 

o n l y l e g a l argument a s s e r t e d as t o any o f t h o s e g r o u n d s was 

t h a t M u r r a y f a i l e d t o s t a t e a c l a i m f o r w h i c h r e l i e f can be 

g r a n t e d , p u r s u a n t t o R u l e 1 2 ( b ) ( 6 ) . 

The s t a n d a r d o f r e v i e w a p p l i c a b l e t o an a p p e a l o f a t r i a l 

c o u r t ' s judgment g r a n t i n g a R u l e 1 2 ( b ) ( 6 ) m o t i o n t o d i s m i s s i s 

w e l l s e t t l e d . I n C r o s s l i n v. H e a l t h C a r e A u t h o r i t y o f  

H u n t s v i l l e , 5 So. 3d 1193, 1195 ( A l a . 2 0 0 8 ) , o u r supreme c o u r t 

s t a t e d : 

" I n c o n s i d e r i n g w h e t h e r a c o m p l a i n t i s 
s u f f i c i e n t t o w i t h s t a n d a m o t i o n t o d i s m i s s u n d e r 
R u l e 1 2 ( b ) ( 6 ) , A l a . R. C i v . P., a c o u r t 'must a c c e p t 
t h e a l l e g a t i o n s o f t h e c o m p l a i n t as t r u e . ' C r e o l a  
L a n d Dev., I n c . v. B e n t b r o o k e H o u s i n g , L.L.C., 82 8 
So. 2d 285, 288 ( A l a . 2002 ) (emp h a s i s o m i t t e d ) . 
'"The a p p r o p r i a t e s t a n d a r d o f r e v i e w u n d e r R u l e 
1 2 ( b ) ( 6 ) [ , A l a . R. C i v . P.,] i s w h e t h e r , when t h e 
a l l e g a t i o n s o f t h e c o m p l a i n t a r e v i e w e d most 
s t r o n g l y i n t h e p l e a d e r ' s f a v o r , i t a p p e a r s t h a t t h e 
p l e a d e r c o u l d p r o v e any s e t o f c i r c u m s t a n c e s t h a t 
w o u l d e n t i t l e [ i t ] t o r e l i e f . " ' S m i t h v. N a t i o n a l  
S e c . I n s . Co., 8 60 So. 2d 343, 345 ( A l a . 2003) 
( q u o t i n g Nance v. M a t t h e w s , 622 So. 2d 2 97 , 299 
( A l a . 1 9 9 3 ) ) . I n d e t e r m i n i n g w h e t h e r t h i s i s t r u e , 
a c o u r t c o n s i d e r s o n l y w h e t h e r t h e p l a i n t i f f may 
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p o s s i b l y p r e v a i l , n o t w h e t h e r t h e p l a i n t i f f w i l l 
u l t i m a t e l y p r e v a i l . I d . P u t a n o t h e r way, '"a R u l e 
1 2 ( b ) ( 6 ) d i s m i s s a l i s p r o p e r o n l y when i t a p p e a r s 
b e y o n d d o u b t t h a t t h e p l a i n t i f f can p r o v e no s e t o f  
f a c t s i n s u p p o r t o f t h e c l a i m t h a t w o u l d e n t i t l e t h e 
p l a i n t i f f t o r e l i e f . " ' I d . ( e m p h a s i s a d d e d ) . " 

I n b o t h i t s m o t i o n t o d i s m i s s and on a p p e a l , PHS has 

a r g u e d t h a t M u r r a y f a i l e d t o s t a t e a c l a i m o f m e d i c a l 

n e g l i g e n c e w i t h t h e d e t a i l and s p e c i f i c i t y r e q u i r e d u n d e r § 6¬

5-551, A l a . Code 1975. T h a t s t a t u t e p r o v i d e s : 

" I n any a c t i o n f o r i n j u r y , damages, o r w r o n g f u l 
d e a t h , w h e t h e r i n c o n t r a c t o r i n t o r t , a g a i n s t a 
h e a l t h c a r e p r o v i d e r f o r b r e a c h o f t h e s t a n d a r d o f 
c a r e , w h e t h e r r e s u l t i n g f r o m a c t s o r o m i s s i o n s i n 
p r o v i d i n g h e a l t h c a r e , o r t h e h i r i n g , t r a i n i n g , 
s u p e r v i s i o n , r e t e n t i o n , o r t e r m i n a t i o n o f c a r e 
g i v e r s , t h e A l a b a m a M e d i c a l L i a b i l i t y A c t s h a l l 
g o v e r n t h e p a r a m e t e r s o f d i s c o v e r y and a l l a s p e c t s 
o f t h e a c t i o n . The p l a i n t i f f s h a l l i n c l u d e i n t h e 
c o m p l a i n t f i l e d i n t h e a c t i o n a d e t a i l e d 
s p e c i f i c a t i o n and f a c t u a l d e s c r i p t i o n o f e a c h a c t 
and o m i s s i o n a l l e g e d by p l a i n t i f f t o r e n d e r t h e 
h e a l t h c a r e p r o v i d e r l i a b l e t o p l a i n t i f f and s h a l l 
i n c l u d e when f e a s i b l e and a s c e r t a i n a b l e t h e d a t e , 
t i m e , and p l a c e o f t h e a c t o r a c t s . The p l a i n t i f f 
s h a l l amend h i s c o m p l a i n t t i m e l y upon a s c e r t a i n m e n t 
o f new o r d i f f e r e n t a c t s o r o m i s s i o n s upon w h i c h h i s 
c l a i m i s b a s e d ; p r o v i d e d , h owever, t h a t any s u c h 
amendment must be made a t l e a s t 90 days b e f o r e 
t r i a l . Any c o m p l a i n t w h i c h f a i l s t o i n c l u d e s u c h 
d e t a i l e d s p e c i f i c a t i o n and f a c t u a l d e s c r i p t i o n o f 
e a c h a c t and o m i s s i o n s h a l l be s u b j e c t t o d i s m i s s a l 
f o r f a i l u r e t o s t a t e a c l a i m upon w h i c h r e l i e f may 
be g r a n t e d . Any p a r t y s h a l l be p r o h i b i t e d f r o m 
c o n d u c t i n g d i s c o v e r y w i t h r e g a r d t o any o t h e r a c t o r 
o m i s s i o n o r f r o m i n t r o d u c i n g a t t r i a l e v i d e n c e o f 
any o t h e r a c t o r o m i s s i o n . " 
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I n M i k k e l s e n v. S a l ama, 619 So. 2d 1382, 1384 ( A l a . 

1 9 9 3 ) , o u r supreme c o u r t d i s c u s s e d t h e p l e a d i n g r e q u i r e m e n t s 

o f a c l a i m b r o u g h t p u r s u a n t t o t h e AMLA, s t a t i n g : 

"[W]hen a p l a i n t i f f f i l e s a c o m p l a i n t a l l e g i n g t h a t 
a h e a l t h c a r e p r o v i d e r b r e a c h e d t h e s t a n d a r d o f c a r e 
owed t o t h e p l a i n t i f f , a l t h o u g h e v e r y e l e m e n t o f t h e 
c a u s e o f a c t i o n need n o t be s t a t e d w i t h 
p a r t i c u l a r i t y , t h e p l a i n t i f f must g i v e t h e d e f e n d a n t 
h e a l t h c a r e p r o v i d e r f a i r n o t i c e o f t h e a l l e g e d l y 
n e g l i g e n t a c t and must i d e n t i f y t h e t i m e and p l a c e 
i t o c c u r r e d and t h e r e s u l t i n g harm. I f t h e 
c o m p l a i n t a f f o r d s t h e d e f e n d a n t h e a l t h c a r e p r o v i d e r 
f a i r n o t i c e o f t h e s e e s s e n t i a l e l e m e n t s , t h e c o u r t s 
s h o u l d s t r i v e t o f i n d t h a t t h e c o m p l a i n t i n c l u d e s 
t h e n e c e s s a r y ' d e t a i l e d s p e c i f i c a t i o n and f a c t u a l 
d e s c r i p t i o n o f e a c h a c t and o m i s s i o n a l l e g e d by 
p l a i n t i f f t o r e n d e r t h e h e a l t h c a r e p r o v i d e r l i a b l e 
t o p l a i n t i f f . ' S e c t i o n 6-5-551; see Comments, R u l e 
9 [ , A l a . R. C i v . P . ] ; s e e , e.g., K e l l e r v. S e c u r i t y  
F e d e r a l S a v i n g s & Loan A s s ' n , 555 So. 2d 151 ( A l a . 
1 9 8 9 ) ; K a b e l v. B r a d y , 519 So. 2d 912 ( A l a . 1 9 8 7 ) . " 

I n r e a d i n g M u r r a y ' s p l e a d i n g s t o g e t h e r , M u r r a y a l l e g e s 

o n l y g e n e r a l l y t h a t t h e m e d i c a l c a r e he was r e c e i v i n g a t t h e 

p r i s o n was i n a d e q u a t e . He c l a i m s i n h i s amended c o m p l a i n t 

t h a t " [ t ] h e d e c i s i o n n o t t o o r d e r s u r g e r y [ f o r a s l i p p e d d i s k 

i n h i s l o w e r b a c k ] i s a s u b s t a n t i a l d e p a r t u r e f r o m a c c e p t e d 

p r o f e s s i o n a l j u d g m e n t . " However, he does n o t p r o v i d e any o f 

t h e n e c e s s a r y f a c t u a l d e t a i l t h a t § 6-5-551 r e q u i r e s t o 

s u s t a i n a c l a i m o f m e d i c a l m a l p r a c t i c e . M u r r a y e x p l i c i t l y 

a s s e r t e d a c l a i m o f m e d i c a l m a l p r a c t i c e a g a i n s t PHS o n l y i n 
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t h e " s u p p l e m e n t a l c o m p l a i n t . " The c l a i m s t a t e s t h a t t h e 

p r i s o n h e a l t h - c a r e p r o v i d e r "has k n o w i n g l y and w i l l i n g l y 

v i o l a t e d " t h e AMLA. A g a i n , no s p e c i f i c a c t o f m a l p r a c t i c e i s 

a s s e r t e d . T h e r e f o r e , we a g r e e w i t h PHS t h a t M u r r a y ' s 

p l e a d i n g s f a i l e d t o i n c l u d e t h e r e q u i s i t e d e t a i l and f a c t u a l 

d e s c r i p t i o n o f an a c t o f m a l p r a c t i c e by PHS and t h a t , 

t h e r e f o r e , t h e AMLA c l a i m was due t o be d i s m i s s e d . 

I n a d d i t i o n t o t h e AMLA c l a i m , however, i n h i s p l e a d i n g s 

M u r r a y s o u g h t t o compel " p r i s o n o f f i c i a l s " " t o r e n d e r t h e 

p r o p e r m e d i c a l c a r e n eeded" t o t r e a t o s t e o s c l e r o s i s . I n h i s 

amended c o m p l a i n t , M u r r a y a p p e a r s a l s o t o have s o u g h t t o 

compe l t r e a t m e n t f o r a s l i p p e d d i s k i n h i s l o w e r b a c k . 

M u r r a y ' s p l e a d i n g s a r e n o t a l w a y s c l e a r , b u t i n c o n s i d e r i n g 

t h e p l e a d i n g s "'"most s t r o n g l y i n [ h i s ] f a v o r , " ' " C r o s s l i n , 

5 So. 3d a t 1195, h i s r e q u e s t t o comp e l m e d i c a l t r e a t m e n t 

a p p e a r s t o have been d i r e c t e d a t b o t h PHS and M o s l e y . 

"'An i n m a t e i n a s t a t e p e n a l 
i n s t i t u t i o n has a c o n s t i t u t i o n a l r i g h t t o 
a d e q u a t e m e d i c a l t r e a t m e n t . E s t e l l e v.  
Gamble, 42 9 U.S. 97 , 97 S. C t . 285, 50 
L.Ed.2d 251 ( 1 9 7 6 ) ; F o u n t a i n v. S t a t e , 648 
So. 2d 591 ( A l a . C i v . App. 1994 ). T h i s 
c o u r t has f u r t h e r h e l d t h a t " [ a ] n 
e v i d e n t i a r y h e a r i n g i s w a r r a n t e d i n o r d e r 
f o r t h e t r i a l c o u r t t o d e t e r m i n e w h e t h e r an 
i n m a t e i n a s t a t e p e n a l i n s t i t u t i o n i s 
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r e c e i v i n g a d e q u a t e m e d i c a l a t t e n t i o n . " 
F o u n t a i n , 648 So. 2d a t 592 ( c i t a t i o n s 
o m i t t e d ) . ' 

" P e r r y [v. S t a t e Dep't o f C o r r . , ] 694 So. 2d [24,] 
25 [ ( A l a . C i v . App. 1 9 9 7 ) ] . " 

C r o u c h v. A l l e n , 76 So. 3d 264, 266 ( A l a . C i v . App. 2 0 1 1 ) . 

To t h e e x t e n t t h a t M u r r a y ' s p l e a d i n g s s o u g h t an o r d e r 

d i r e c t i n g PHS t o p r o v i d e h i m w i t h a d e q u a t e m e d i c a l c a r e , t h e r e 

i s no q u e s t i o n t h a t M u r r a y w o u l d be e n t i t l e d t o t h e r e l i e f he 

s o u g h t i f he made t h e p r o p e r s h o w i n g o f p r o o f . I n o t h e r 

w o r d s , M u r r a y s t a t e d a c l a i m f o r w h i c h r e l i e f c an be g r a n t e d . 

A c c o r d i n g l y , t h e t r i a l c o u r t e r r e d i n d i s m i s s i n g t h e a c t i o n as 

t o t h a t c l a i m . 

M u r r a y a l s o a s s e r t e d t h a t , i n d e l a y i n g o r d e n y i n g h im t h e 

m e d i c a l c a r e he needed, t h e "named d e f e n d a n t s , " w h i c h w o u l d 

i n c l u d e PHS, a c t e d w i t h d e l i b e r a t e i n d i f f e r e n c e t o h i s m e d i c a l 

n e e d s , c a u s i n g h im t o s u f f e r p a i n f o r a l o n g p e r i o d . I t i s 

t r u e t h a t a c o m p l a i n t t h a t a l l e g e s t h a t a h e a l t h - c a r e p r o v i d e r 

has been n e g l i g e n t i n d i a g n o s i n g o r t r e a t i n g a m e d i c a l 

c o n d i t i o n does n o t s t a t e a v a l i d c l a i m o f m e d i c a l m i s t r e a t m e n t 

u n d e r t h e E i g h t h Amendment. K i n g v. C o r r e c t i o n a l Med. S e r v s . ,  

I n c . , 919 So. 2d 1186, 1192 ( A l a . C i v . App. 2005) ( c i t i n g 
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E s t e l l e v. Gamble, 429 U.S. 97, 105-06 ( 1 9 7 6 ) ) . However, as 

t h e c o u r t i n K i n g a l s o n o t e d : 

" ' [ D ] e l i b e r a t e i n d i f f e r e n c e t o s e r i o u s m e d i c a l 
needs o f p r i s o n e r s c o n s t i t u t e s t h e " u n n e c e s s a r y and 
wanton i n f l i c t i o n o f p a i n , " ' and i s a v i o l a t i o n o f 
t h e E i g h t h Amendment r i g h t t o be f r e e f r o m c r u e l and 
u n u s u a l p u n i s h m e n t . E s t e l l e v. Gamble, 429 U.S. 97, 
104 , 97 S.Ct. 285, 50 L.Ed.2d 251 ( 1 9 7 6 ) . D e l i b e r a t e 
i n d i f f e r e n c e can be m a n i f e s t e d by p r i s o n p e r s o n n e l 
i n t e n t i o n a l l y d e n y i n g o r d e l a y i n g a c c e s s t o m e d i c a l 
c a r e , by p r i s o n p e r s o n n e l i n t e r f e r i n g w i t h 
p r e s c r i b e d t r e a t m e n t , o r by p r i s o n d o c t o r s  
r e s p o n d i n g i n d i f f e r e n t l y t o a p r i s o n e r ' s m e d i c a l  
n e e d s . E s t e l l e , 429 U.S. a t 104-05, 97 S.Ct. 285." 

K i n g , 919 So. 2d a t 1192 (e m p h a s i s a d d e d ) . C f . B e d s o l e v. 

C l a r k , 33 So. 3d 9, 15 ( A l a . C i v . App. 200 9) (summary judgment 

was p r o p e r as t o a p h y s i c i a n a g a i n s t whom a c l a i m o f 

d e l i b e r a t e i n d i f f e r e n c e had been a l l e g e d when i n m a t e p r e s e n t e d 

no e v i d e n c e i n d i c a t i n g t h a t t h e p h y s i c i a n had a c t e d w i t h 

d e l i b e r a t e i n d i f f e r e n c e i n r e n d e r i n g t r e a t m e n t t o t h e i n m a t e ) . 

B e i n g m i n d f u l o f o u r d u t y t o v i e w t h e a l l e g a t i o n s i n 

M u r r a y ' s p l e a d i n g s most s t r o n g l y i n h i s f a v o r and t h a t a R u l e 

1 2 ( b ) ( 6 ) d i s m i s s a l " ' " i s p r o p e r o n l y when i t a p p e a r s b e y o n d 

d o u b t t h a t t h e p l a i n t i f f c an p r o v e no s e t o f f a c t s i n s u p p o r t 

o f t h e c l a i m t h a t w o u l d e n t i t l e t h e p l a i n t i f f t o r e l i e f , " ' " we 

c o n c l u d e t h a t , i n a l l e g i n g t h a t PHS d e n i e d o r d e l a y e d m e d i c a l 

t r e a t m e n t t o him, M u r r a y has s e t f o r t h a v a l i d c l a i m o f 

12 



2060068 

d e l i b e r a t e i n d i f f e r e n c e . C r o s s l i n , 5 So. 3d a t 1195 ( e m p h a s i s 

o m i t t e d ) . I n r e a c h i n g t h i s c o n c l u s i o n , we do n o t c o n s i d e r 

w h e t h e r M u r r a y w i l l u l t i m a t e l y p r e v a i l on h i s c l a i m , o n l y 

w h e t h e r he m i g h t p o s s i b l y p r e v a i l . I d . However, b e c a u s e 

M u r r a y s e t f o r t h a v a l i d c l a i m o f d e l i b e r a t e i n d i f f e r e n c e 

a g a i n s t PHS, t h e t r i a l c o u r t e r r e d i n d i s m i s s i n g t h a t c l a i m as 

w e l l . 

F o r t h e r e a s o n s s e t f o r t h a b ove, we a f f i r m t h a t p o r t i o n 

o f t h e judgment d i s m i s s i n g M u r r a y ' s c l a i m o f m e d i c a l 

m a l p r a c t i c e . However, we r e v e r s e t h e judgment as t o t h e 

c l a i m s s e e k i n g t o c o m p e l m e d i c a l t r e a t m e n t and a s s e r t i n g t h a t 

PHS a c t e d w i t h d e l i b e r a t e i n d i f f e r e n c e i n d e n y i n g o r d e l a y i n g 

n e eded m e d i c a l t r e a t m e n t . The c a u s e i s remanded t o t h e t r i a l 

c o u r t f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

Thompson, P . J . , and P i t t m a n , Thomas, and Moore, J J . , 

c o n c u r . 

B r y a n , J . , c o n c u r s i n t h e r e s u l t , w i t h o u t w r i t i n g . 

13 


