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MOORE, Judge. 

T h i s c o u r t , on October 24, 2008, r e v e r s e d the d e c i s i o n s 

e n t e r e d by the h e a r i n g o f f i c e r i n case numbers FMCS 07-4797 

and FMCS 08-1166. See Bis h o p S t a t e Cmty. C o l l . v. A r c h i b l e , 

[Ms. 2070379, Oct. 24, 2008] ___ So. 3d ___ ( A l a . C i v . App. 

2008). On c e r t i o r a r i r e v i e w , the supreme c o u r t r e v e r s e d t h i s 

c o u r t ' s judgments, c o n c l u d i n g t h a t t h i s c o u r t had e r r e d i n 

c o n s i d e r i n g the " ' s u r r o u n d i n g c i r c u m s t a n c e s ' i n e v a l u a t i n g the 

s u f f i c i e n c y of a n o t i c e of proposed t e r m i n a t i o n of employment 

under the [ F a i r D i s m i s s a l ] A c t [ , A l a . Code 1975, § 36-26-100 

e t s e q . , ] " and i t remanded the cases t o t h i s c o u r t f o r f u r t h e r 

p r o c e e d i n g s . In re S o l e y n , [Ms. 1080179, May 29, 2009] 

So. 3d ___ , ___ ( A l a . 2009). P u r s u a n t t o the supreme c o u r t ' s 

o p i n i o n , we now pr o c e e d t o determine whether, under the F a i r 

D i s m i s s a l A c t , A l a . Code 1975, § 36-26-100 e t seq. ("the 

A c t " ) , each of the n o t i c e s of propos e d t e r m i n a t i o n of 

employment a t i s s u e i n these cases " c o n t a i n s a s h o r t and p l a i n 

statement of the f a c t s showing t h a t the t e r m i n a t i o n i s taken 

f o r one or more of the reasons l i s t e d i n S e c t i o n 36-26-102[, 

A l a . Code 1 9 7 5 ] . " A l a . Code 1975, § 36-26-103(a). 
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In a p p e a l number 2070379, the n o t i c e of proposed 

t e r m i n a t i o n p r o v i d e d t o Angelo A r c h i b l e c o n t a i n e d the 

f o l l o w i n g " s h o r t and p l a i n statement of the f a c t s " p u r p o r t i n g 

t o show t h a t " t h e t e r m i n a t i o n i s taken f o r one or more of the 

reasons l i s t e d i n S e c t i o n 36-26-102:" 

"The t e r m i n a t i o n of your employment w i t h B i s h o p 
S t a t e i s proposed f o r the f o l l o w i n g reasons as 
a u t h o r i z e d by Code of Alabama ( 1 9 7 5 ) , § 36-26-102: 
f a i l u r e t o p e r f o r m your d u t i e s i n a s a t i s f a c t o r y 
manner, i m m o r a l i t y , and/or o t h e r good and j u s t 
causes. The f a c t s which support [the] d e c i s i o n t o 
t e r m i n a t e your employment w i t h B i s h o p S t a t e are as 
f o l l o w s : 

"You committed f i n a n c i a l i m p r o p r i e t i e s 
i n r e l a t i o n t o the awarding of f i n a n c i a l 
a i d and s c h o l a r s h i p s . " 

In a p p e a l number 2070670, the n o t i c e of proposed t e r m i n a t i o n 

p r o v i d e d t o James S o l e y n c o n t a i n e d the f o l l o w i n g language: 

"The t e r m i n a t i o n of your employment w i t h B i s h o p 
S t a t e i s proposed f o r the f o l l o w i n g reasons as 
a u t h o r i z e d by Code of Alabama ( 1 9 7 5 ) , § 36-26-102: 
f a i l u r e t o p e r f o r m your d u t i e s i n a s a t i s f a c t o r y 
manner, i m m o r a l i t y , and/or o t h e r good and j u s t 
causes. The f a c t s which support [the] d e c i s i o n t o 
t e r m i n a t e your employment w i t h B i s h o p S t a t e are as 
f o l l o w s : 

"You committed f i n a n c i a l i m p r o p r i e t i e s 
i n r e l a t i o n t o the r e c e i v i n g of f i n a n c i a l 
a i d and s c h o l a r s h i p s . " 
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T h i s c o u r t has h e l d t h a t , i n o r d e r t o a f f o r d m i n i m a l due 

pr o c e s s t o an employee under the A c t , the n o t i c e of proposed 

t e r m i n a t i o n must a d v i s e the employee " ' o f the cause or causes 

f o r h i s [or her] t e r m i n a t i o n i n s u f f i c i e n t d e t a i l t o f a i r l y 

e n able him [or her] t o show any e r r o r t h a t may e x i s t . S t a t e  

Tenure Comm'n v. Page, 777 So. 2d 126, 131 ( A l a . C i v . App. 

2000) ( q u o t i n g James v. Board of Scho o l Comm'rs of M o b i l e  

County, 484 F. Supp. 705, 715 (S.D. A l a . 1979), q u o t i n g i n 

t u r n Stewart v. B a i l e y , 556 F.2d 281, 285 (5th C i r . 1977)); 

see a l s o S t a t e Tenure Comm'n v. Jack s o n , 881 So. 2d 445, 449 

( A l a . C i v . App. 2003) ( s t a t i n g t h a t the n o t i c e of proposed 

t e r m i n a t i o n s h o u l d be " s u f f i c i e n t l y d e t a i l e d t o p r o v i d e an 

adequate o p p o r t u n i t y f o r [the employee] t o pr e p a r e a defense 

t o those c h a r g e s " ) . In the p r e s e n t c a s e s , the n o t i c e s of 

proposed t e r m i n a t i o n do not meet the requirement of s e t t i n g 

f o r t h a " s h o r t and p l a i n statement of the f a c t s . " N e i t h e r 

n o t i c e s e t f o r t h what " f i n a n c i a l i m p r o p r i e t i e s " had been 

committed so as " t o p r o v i d e an adequate o p p o r t u n i t y f o r [the 

employees] t o pr e p a r e a defense t o those c h a r g e s . " J a c k s o n , 

881 So. 2d a t 449. The language used i s so vague as t o f a l l 
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below the minimum due p r o c e s s t h a t must be a f f o r d e d an 

employee under the A c t . 

B i s h o p S t a t e Community C o l l e g e ("Bishop S t a t e " ) a l s o 

argues t h a t the h e a r i n g o f f i c e r e r r e d i n d i s m i s s i n g the 

t e r m i n a t i o n p r o c e e d i n g s w i t h o u t c o n d u c t i n g a h e a r i n g . 

S p e c i f i c a l l y , w i t h r e g a r d t o a p p e a l number 2070379, B i s h o p 

S t a t e argues t h a t the h e a r i n g o f f i c e r e r r e d i n d i s m i s s i n g the 

t e r m i n a t i o n p r o c e e d i n g because A r c h i b l e , the employee i n t h a t 

p r o c e e d i n g , had not r e q u e s t e d t h a t r e l i e f . We d i s a g r e e . 

A l t h o u g h the A c t p r o v i d e s f o r a de novo h e a r i n g , we conclude 

t h a t , t o r e a d the A c t as p r o h i b i t i n g a h e a r i n g o f f i c e r from 

d i s m i s s i n g a p r o c e e d i n g w i t h o u t a h e a r i n g on the m e r i t s when 

the r e q u i s i t e n o t i c e of t e r m i n a t i o n f a i l s as a m a t ter of law 

would t h w a r t the v e r y purpose of the A c t — " ' " t o p r o v i d e non-

t e a c h e r employees a f a i r and s w i f t r e s o l u t i o n of proposed 

employment t e r m i n a t i o n s . " ' " South Alabama S k i l l s T r a i n i n g  

C o n s o r t i u m v. Ford, 997 So. 2d 309, 314 ( A l a . C i v . App. 2008) 

( q u o t i n g Gainous v. T i b b e t s , 672 So. 2d 800, 803 ( A l a . C i v . 

App. 1995), q u o t i n g i n t u r n B o l t o n v. Board of Sch. Comm'rs of  

M o b i l e County, 514 So. 2d 820, 824 ( A l a . 1987)). The A c t must 

be " ' " l i b e r a l l y c o n s t r u e d t o e f f e c t u a t e i t s purpose."'" I d . 
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Thus, we d e c l i n e t o r e v e r s e the h e a r i n g o f f i c e r ' s 

d e t e r m i n a t i o n on t h i s p o i n t . 

B i s h o p S t a t e next argues t h a t the h e a r i n g o f f i c e r e r r e d 

i n o r d e r i n g B i s h o p S t a t e t o pay any m e d i c a l expenses and o t h e r 

expenses t h a t the employees s u s t a i n e d w h i l e t h e y were not 

r e c e i v i n g pay. We d i s a g r e e . Our supreme c o u r t has h e l d t h a t 

" ' [ b ] a c k p a y f o r a r e i n s t a t e d p u b l i c employee i n c l u d e s the 

v a l u e of f r i n g e b e n e f i t s t h a t the employee d i d not r e c e i v e 

w h i l e [he or] she was not a t work.'" Bi s h o p S t a t e Cmty. C o l l . 

v. Douglas, [Ms. 2071097, May 1, 2009] So. 3d , 

( A l a . C i v . App. 2009) ( q u o t i n g Whitlow v. C i t y of Birmingham, 

689 So. 2d 107, 109 ( A l a . C i v . App. 1996)). Thus, we f i n d no 

e r r o r on t h i s p o i n t . 

F i n a l l y , B i s h o p S t a t e r e q u e s t s t h a t t h i s c o u r t determine 

whether i t i s p e r m i t t e d t o r e i n i t i a t e the t e r m i n a t i o n 

p r o c e e d i n g s on the same grounds by p r o v i d i n g new n o t i c e s of 

t e r m i n a t i o n . The employees argue, however, t h a t t h i s i s s u e i s 

not r i p e f o r re v i e w . "Ripeness i s d e f i n e d as ' [ t ] h e 

c i r c u m s t a n c e e x i s t i n g when a case has reached, but has not 

passed, the p o i n t when the f a c t s have deve l o p e d s u f f i c i e n t l y 

t o p e r m i t an i n t e l l i g e n t and u s e f u l d e c i s i o n t o be made' or 
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' [ t ] h e requirement t h a t t h i s c i r c u m s t a n c e must e x i s t b e f o r e a 

c o u r t w i l l d e c i d e a c o n t r o v e r s y . ' " Ex p a r t e Safeway I n s . Co.  

of Alabama, I n c . , 990 So. 2d 344, 352 n.5 ( A l a . 2008) ( q u o t i n g 

B l a c k ' s Law D i c t i o n a r y 1353 (8th ed. 2004)). In the p r e s e n t 

c a s e s , we note t h a t B i s h o p S t a t e has not yet attempted t o 

r e i n i t i a t e the t e r m i n a t i o n p r o c e e d i n g s . Thus, we conclude 

t h a t the c i r c u m s t a n c e s do not e x i s t so as t o p e r m i t t h i s c o u r t 

t o d e c i d e t h i s i s s u e . 

Based on the f o r e g o i n g , we conclude t h a t the h e a r i n g 

o f f i c e r d i d not e r r i n d i s m i s s i n g the t e r m i n a t i o n p r o c e e d i n g s 

f o r f a i l u r e t o p r o v i d e p r o p e r n o t i c e s of t e r m i n a t i o n . 

2070379 — AFFIRMED. 

2070670 — AFFIRMED. 

Thompson, P.J., and P i t t m a n , Bryan, and Thomas, J J . , 

concur. 

7 


