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PITTMAN, J u d g e . 

AFFIRMED. NO OPINION. 

See R u l e 5 3 ( a ) ( 1 ) and ( a ) ( 2 ) ( C ) , A l a . R. App. P.; R u l e 

45, A l a . R. App. P.; A l a . Code 1975, §§ 6-6-222, 6-6-280 e t 

s e q . , & 35-9A-461; Woodward v. R o b e r s o n , 789 So. 2d 853, 856 
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( A l a . 2 0 0 1 ) ; P e r l e y v. T a p s c a n , I n c . 646 So. 2d 585, 587 ( A l a . 

1 9 9 4 ) ; D a v i s v. H e s t e r , 582 So. 2d 538, 540 ( A l a . 1 9 9 1 ) ; Moss  

v. H a l l , 245 A l a . 612, 613, 18 So. 2d 368, 369 ( 1 9 4 4 ) ; Solomon  

v. R o g e r s , 210 A l a . 423, 98 So. 370 ( 1 9 2 3 ) ; M a r t i n v. 

P a t t e r s o n , 975 So. 2d 984 , 991-92 ( A l a . C i v . App. 2007 ); 

P a l m e r v. SunBank & T r u s t Co., 689 So. 2d 152, 153 ( A l a . C i v . 

App. 1 9 9 6 ) ; and G o l d s m i t h v. S t a t e , 709 So. 2d 1352, 1353 

( A l a . C r i m . App. 1 9 9 7 ) . 

T h i s a p p e a l was t r a n s f e r r e d t o t h i s c o u r t by t h e Alabama 

Supreme C o u r t p u r s u a n t t o A l a . Code 1975, § 1 2 - 2 - 7 ( 6 ) . 

Thompson, P . J . , and Thomas, J . , c o n c u r . 

Moore, J . , c o n c u r s s p e c i a l l y , w h i c h B r y a n , J . , j o i n s . 
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MOORE, Ju d g e , c o n c u r r i n g s p e c i a l l y . 

Tanya H a r r i s t i m e l y a p p e a l s f r o m a judgment e n t e r e d on 

May 30, 2008. 1 I n t h a t j u d g m e n t , t h e T u s c a l o o s a C i r c u i t C o u r t 

( " t h e c i r c u i t c o u r t " ) f o u n d , among o t h e r t h i n g s , t h a t H a r r i s 

1 H a r r i s a l s o a t t e m p t s t o a p p e a l f r o m two e a r l i e r o r d e r s 
d e n y i n g h e r r e q u e s t f o r a w a i v e r o f t h e f e e f o r m a k i n g a j u r y 
demand b a s e d on h e r a l l e g e d i n d i g e n t s t a t u s . However, t h o s e 
o r d e r s c a n be r e v i e w e d b y t h i s c o u r t o n l y b y a p e t i t i o n f o r 
t h e w r i t o f mandamus. See Ex p a r t e M e l t o n , 837 So. 2d 819, 821 
( A l a . 2 0 0 2 ) ; a c c o r d G o l d s m i t h v. S t a t e , 709 So. 2d 1352, 1353 
( A l a . C r i m . App. 1 9 9 7 ) . T h i s c o u r t h a s d i s c r e t i o n t o t r e a t an 
a p p e a l as a p e t i t i o n f o r t h e w r i t o f mandamus. See F o w l e r v. 
M e r k l e , 564 So. 2d 960, 961 ( A l a . C i v . App. 1 9 8 9 ) . However, 
p u r s u a n t t o R u l e 2 1 ( a ) , A l a . R. App. P., a p e t i t i o n f o r t h e 
w r i t o f mandamus must be f i l e d w i t h i n a r e a s o n a b l e t i m e , and 
t h e f i l i n g o f a " m o t i o n f o r r e c o n s i d e r a t i o n " o f an 
i n t e r l o c u t o r y o r d e r does n o t t o l l t h e p e r i o d f o r f i l i n g a 
p e t i t i o n f o r t h e w r i t o f mandamus. See Ex p a r t e F i b r e  
T r a n s p o r t , L.L.C., 902 So. 2d 98 ( A l a . C i v . App. 2 0 0 4 ) . The 
c i r c u i t c o u r t e n t e r e d t h e o r i g i n a l o r d e r d e n y i n g t h e w a i v e r 
r e q u e s t on A p r i l 25, 2008, and i t d e n i e d a m o t i o n t o 
r e c o n s i d e r t h a t o r d e r on May 13, 2008. H a r r i s d i d n o t f i l e 
h e r a p p e a l u n t i l June 18, 2008, o u t s i d e t h e p r e s u m p t i v e l y 
r e a s o n a b l e t i m e f o r f i l i n g a p e t i t i o n f o r t h e w r i t o f 
mandamus, see R u l e 2 1 ( a ) ( 3 ) , A l a . R. App. P. ("The 
p r e s u m p t i v e l y r e a s o n a b l e t i m e f o r f i l i n g a p e t i t i o n s e e k i n g 
r e v i e w o f an o r d e r o f a t r i a l c o u r t ... s h a l l be t h e same as 
t h e t i m e f o r t a k i n g an a p p e a l . " ) , a n d she d i d n o t s t a t e any 
r e a s o n s i n h e r b r i e f t o t h i s c o u r t t h a t w o u l d a l l o w t h i s c o u r t 
t o e x c u s e h e r d e l a y i n f i l i n g . Thus, I c o n c u r i n t h i s c o u r t ' s 
t r e a t m e n t o f H a r r i s ' s a p p e a l s o l e l y as an a p p e a l f r o m t h e 
c i r c u i t c o u r t ' s May 30, 2008, j u d g m e n t and i n t h e i m p l i c i t 
h o l d i n g t h a t t h i s c o u r t c a n n o t c o n s i d e r t h e i s s u e w h e t h e r t h e 
c i r c u i t c o u r t e x c e e d e d i t s d i s c r e t i o n i n f a i l i n g t o w a i v e t h e 
j u r y - d e m a n d f e e . 
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h a d " v o l u n t a r i l y s u r r e n d e r e d and a b a ndoned" t h e a p a r t m e n t she 

h a d been l e a s i n g f r o m t h e T u s c a l o o s a H o u s i n g A u t h o r i t y 

("THA"). B a s e d on t h a t f i n d i n g , t h e c i r c u i t c o u r t d e n i e d 

H a r r i s ' s r e q u e s t f o r a p r e l i m i n a r y i n j u n c t i o n r e q u i r i n g THA t o 

r e s t o r e t o h e r f u l l p o s s e s s i o n and c o n t r o l o f t h e a p a r t m e n t 

and t o r e s t r a i n THA f r o m t a k i n g any r e t a l i a t o r y o r o t h e r 

a c t i o n t o i n t i m i d a t e , h a r a s s , o r t h r e a t e n h e r . The c i r c u i t 

c o u r t f u r t h e r i s s u e d a w r i t o f p o s s e s s i o n t o THA. 

On a p p e a l , H a r r i s i n i t i a l l y a r g u e s t h a t t h e c i r c u i t c o u r t 

v i o l a t e d h e r d u e - p r o c e s s r i g h t s b y t r a n s f o r m i n g t h e 

p r e l i m i n a r y - i n j u n c t i o n h e a r i n g i n t o a t r i a l on t h e m e r i t s . 

R u l e 6 5 ( a ) ( 2 ) , A l a . R. C i v . P., s p e c i f i c a l l y g r a n t s t r i a l 

c o u r t s t h e power t o c o n s o l i d a t e a t r i a l on t h e m e r i t s w i t h an 

i n j u n c t i o n h e a r i n g ; h o w e v e r, p u r s u a n t t o o u r c a s e l a w , t h e 

t r i a l c o u r t must a f f o r d t h e p a r t i e s n o t i c e o f i t s i n t e n t t o 

c ombine t h e p r o c e e d i n g s so t h a t t h e p a r t i e s h a v e ample 

" ' o p p o r t u n i t y t o o b j e c t , o r t o s u g g e s t s p e c i a l p r o c e d u r e s . ' " 

See M a r t i n v. P a t t e r s o n , 975 So. 2d 984, 991 ( A l a . C i v . App. 

2007) ( q u o t i n g P u g h s l e y v. 3750 L a k e S h o r e D r i v e Coop. B l d g . , 

463 F.2d 1055, 1057 ( 7 t h C i r . 1 9 7 2 ) ) . F a i l u r e b y a t r i a l 

c o u r t t o p r o v i d e s u c h n o t i c e i s e r r o r , b u t t h e e r r o r w i l l 
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j u s t i f y a r e v e r s a l o f t h e judgment o n l y i f t h e c o m p l a i n i n g 

p a r t y c a n d e m o n s t r a t e t h a t t h e l a c k o f n o t i c e has p r e j u d i c e d 

h i s o r h e r c a s e . See M a r t i n , 975 So. 2d a t 991-92. 

I n i s s u i n g a n o - o p i n i o n o r d e r o f a f f i r m a n c e , t h e m a j o r i t y 

o f t h e c o u r t i m p l i c i t l y h o l d s e i t h e r t h a t t h e c i r c u i t c o u r t 

d i d n o t c o n d u c t a t r i a l on t h e m e r i t s o r t h a t H a r r i s has 

f a i l e d t o show p r e j u d i c e . I n i t s May 30, 2008, j u d g m e n t , t h e 

c i r c u i t c o u r t r u l e d t h a t H a r r i s h a d s u r r e n d e r e d and aba n d o n e d 

t h e l e a s e and t h a t THA h a d s u b s e q u e n t l y " l a w f u l l y r e - e n t e r e d 

and t o o k p o s s e s s i o n o f t h e p r e m i s e s " t o w h i c h i t was e n t i t l e d . 

The j u d g m e n t does n o t a d j u d i c a t e a l l H a r r i s ' s c l a i m s , b u t i t 

d o e s , a t a minimum, e f f e c t i v e l y a d j u d i c a t e H a r r i s ' s c l a i m s 

a s s e r t e d i n c o u n t s one, two, f o u r , f i v e , a nd s i x o f h e r 

c o m p l a i n t , w h i c h a l l e g e t h a t THA b r e a c h e d t h e l e a s e , t h a t she 

ha d b e e n w r o n g f u l l y e v i c t e d , o u s t e d , and e x c l u d e d f r o m t h e 

p r e m i s e s , and t h a t THA h a d t r e s p a s s e d when i t s e m p l o y e e s 

e n t e r e d t h e p r e m i s e s t o change t h e l o c k s . T h e r e f o r e , a t a 

minimum, t h e c i r c u i t c o u r t h e l d a t r i a l on t h e m e r i t s o f 

s e v e r a l o f H a r r i s ' s c l a i m s , and t h e p a r t i e s s h o u l d have b e e n 

g i v e n n o t i c e o f t h e c i r c u i t c o u r t ' s i n t e n t t o do s o . 
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However, H a r r i s f a i l e d t o show p r e j u d i c e . H a r r i s f i l e d 

a p o s t j u d g m e n t m o t i o n t o a l t e r , amend, o r v a c a t e t h e May 30, 

2008, j u d g m e n t , b u t she d i d n o t p r e s e n t any argument as t o how 

she h a d b e e n p r e j u d i c e d b y t h e t r a n s f o r m a t i o n o f t h e 

i n j u n c t i o n h e a r i n g i n t o a t r i a l on t h e m e r i t s . I n h e r b r i e f 

on a p p e a l , H a r r i s has a l s o f a i l e d t o show p r e j u d i c e b y 

i n d i c a t i n g what a d d i t i o n a l e v i d e n c e she c o u l d h a v e p r e s e n t e d 

t h a t w o u l d have b o l s t e r e d h e r c a s e . The r e c o r d r e v e a l s t h a t 

t h e c i r c u i t c o u r t b a s e d i t s f a c t u a l f i n d i n g s e n t i r e l y on 

H a r r i s ' s t e s t i m o n y . U n d e r t h o s e c i r c u m s t a n c e s , " ' i t i s c l e a r 

t h a t c o n s o l i d a t i o n d i d n o t d e t r i m e n t a l l y a f f e c t [ H a r r i s ] . ' " 

M a r t i n , 975 So. 2d a t 991-92 ( q u o t i n g 11A C h a r l e s A. W r i g h t e t 

a l . , F e d e r a l P r a c t i c e and P r o c e d u r e : C i v i l § 2950 (2d e d . 

1 9 9 5 ) ) . Hence, I a g r e e t h a t t h e j u d g m e n t s h o u l d n o t be 

r e v e r s e d on t h e b a s i s t h a t t h e c i r c u i t c o u r t c o n s o l i d a t e d t h e 

i n j u n c t i o n h e a r i n g w i t h a t r i a l on t h e m e r i t s o f some o f 

H a r r i s ' s c l a i m s . 

H a r r i s a l s o a r g u e s t h a t t h e judgment s h o u l d be r e v e r s e d 

b e c a u s e , as a m a t t e r o f l a w , she d i d n o t abandon t h e p r e m i s e s . 

See Bowdoin S q u a r e , LLC v. W i n n - D i x i e Montgomery, I n c . , 873 

So. 2d 1091, 1100 ( A l a . 2003) ( h o l d i n g t h a t " a b a n d o n m e n t" 
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r e q u i r e s t h a t t e n a n t v a c a t e t h e l e a s e d p r e m i s e s ) . I n o t e , 

h o w e v e r , t h a t t h e c i r c u i t c o u r t f o u n d b o t h t h a t H a r r i s h a d 

aband o n e d t h e p r e m i s e s a n d t h a t she h a d s u r r e n d e r e d t h e l e a s e . 

H a r r i s makes no argument i n h e r i n i t i a l b r i e f t h a t t h e c i r c u i t 

c o u r t e r r e d i n f i n d i n g t h a t she h a d s u r r e n d e r e d t h e l e a s e . 

B e c a u s e t h e ju d g m e n t o f t h e c i r c u i t c o u r t w o u l d be j u s t i f i e d 

u n d e r e i t h e r t h e o r y , I s e e no n e e d t o a d d r e s s t h e m e r i t s o f 

H a r r i s ' s abandonment argu m e n t . See K e l l i s v. E s t a t e o f  

S c h n a t z , 983 So. 2d 408, 412-13 ( A l a . C i v . App. 2007) ( h o l d i n g 

t h a t when t r i a l c o u r t f o u n d two a l t e r n a t e , i n d e p e n d e n t , and 

s u f f i c i e n t g r o u n d s f o r v o i d i n g r e a l - e s t a t e c o n t r a c t , t h i s 

c o u r t w o u l d n o t r e v i e w a l l e g e d e r r o r r e g a r d i n g f i r s t g r o u n d 

when t r i a l c o u r t ' s j u d g m e n t c o u l d be a f f i r m e d on s e c o n d 

g r o u n d , w h i c h a p p e l l a n t d i d n o t a d d r e s s ) . T h e r e f o r e , I c o n c u r 

i n t h e d e c i s i o n n o t t o r e v e r s e t h e j u d g m e n t o f t h e c i r c u i t 

c o u r t on t h e b a s i s t h a t t h e c i r c u i t c o u r t e r r e d i n f i n d i n g 

t h a t H a r r i s h a d aban d o n e d t h e p r e m i s e s . 

H a r r i s n e x t a r g u e s t h a t t h e c i r c u i t c o u r t e x c e e d e d i t s 

a u t h o r i t y b y g r a n t i n g THA a w r i t o f p o s s e s s i o n and e s s e n t i a l l y 

e v i c t i n g h e r f r o m t h e l e a s e d p r e m i s e s . H a r r i s b a s i c a l l y 

a r g u e s t h a t THA n e v e r f i l e d a c o u n t e r c l a i m s e e k i n g a w r i t o f 
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p o s s e s s i o n and t h a t a c i r c u i t c o u r t has no j u r i s d i c t i o n t o 

i s s u e a w r i t o f p o s s e s s i o n e v i c t i n g a t e n a n t f r o m l e a s e d 

p r e m i s e s . I t a p p e a r s t h a t , i n f a c t , THA n e v e r f i l e d any 

p l e a d i n g r e q u e s t i n g a w r i t o f p o s s e s s i o n o f t h e l e a s e d 

p r e m i s e s . However, a t t h e t r i a l o f t h e c a s e , THA, t h r o u g h i t s 

c r o s s - e x a m i n a t i o n o f H a r r i s , p r e s e n t e d e v i d e n c e i n d i c a t i n g 

t h a t H a r r i s h a d b r e a c h e d t h e l e a s e i n O c t o b e r 2007 and t h a t 

THA h a d m u t u a l l y a g r e e d w i t h H a r r i s i n December 2007 t h a t she 

w o u l d s u r r e n d e r t h e l e a s e i n e x c h a n g e f o r THA's a g r e e m e n t t o 

f o r g o an e v i c t i o n a c t i o n . THA a r g u e d a t t h e c l o s e o f t h e 

e v i d e n c e t h a t H a r r i s h a d , i n f a c t , s u r r e n d e r e d t h e l e a s e i n 

a c c o r d a n c e w i t h t h a t a g r e e m e n t and t h a t THA, t h e r e f o r e , was 

e n t i t l e d t o e x c l u s i v e p o s s e s s i o n o f t h e l e a s e d p r e m i s e s 

w i t h o u t h a v i n g t o f i l e an e v i c t i o n a c t i o n . "When i s s u e s n o t 

r a i s e d b y t h e p l e a d i n g s a r e t r i e d b y e x p r e s s o r i m p l i e d 

c o n s e n t o f t h e p a r t i e s , t h e y s h a l l be t r e a t e d i n a l l r e s p e c t s 

as i f t h e y h a d been r a i s e d i n t h e p l e a d i n g s . " R u l e 1 5 ( b ) , 

A l a . R. C i v . P. Hence, t h e r e q u e s t f o r a w r i t o f p o s s e s s i o n 

may be i m p l i e d f r o m t h e e v i d e n c e . 

H a r r i s a r g u e s t h a t , b e c a u s e a l a n d l o r d may r e c o v e r 

p o s s e s s i o n o f l e a s e d p r e m i s e s f o l l o w i n g t e r m i n a t i o n o f t h e 
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l e a s e o n l y v i a an u n l a w f u l - d e t a i n e r a c t i o n , o n l y a d i s t r i c t 

c o u r t c o u l d have i s s u e d t h e w r i t o f p o s s e s s i o n t h a t t h e 

c i r c u i t c o u r t p u r p o r t e d t o i s s u e . See D a r b y v. S c h l e y , 8 So. 

3d 1011, 1013 ( A l a . C i v . App. 2008) ("By s t a t u t e , o r i g i n a l 

j u r i s d i c t i o n o v e r u n l a w f u l - d e t a i n e r a c t i o n s l i e s i n t h e 

d i s t r i c t c o u r t s . § 6-6-350, A l a . Code 1975. ... A c i r c u i t 

c o u r t may n o t e x e r c i s e j u r i s d i c t i o n o v e r an u n l a w f u l - d e t a i n e r 

a c t i o n u n t i l t h e d i s t r i c t c o u r t has a d j u d i c a t e d t h e u n l a w f u l -

d e t a i n e r a c t i o n and one o f t h e p a r t i e s has a p p e a l e d t o t h e 

c i r c u i t c o u r t . " ) . H a r r i s i s i n c o r r e c t . P u r s u a n t t o A l a . Code 

1975, § 35-9A-427, " [ a ] l a n d l o r d may n o t r e c o v e r o r t a k e 

p o s s e s s i o n o f t h e d w e l l i n g u n i t b y a c t i o n o r o t h e r w i s e ... , 

e x c e p t i n c a s e o f abandonment, s u r r e n d e r , o r as p e r m i t t e d i n 

t h i s c h a p t e r . " Hence, i n c a s e s o f a s u r r e n d e r o f l e a s e d 

p r e m i s e s c o v e r e d b y t h e U n i f o r m L a n d l o r d a n d T e n a n t A c t , A l a . 

Code 1975, § 35-9A-101 e t s e q . , t h e l a n d l o r d does n o t have t o 

f i l e an u n l a w f u l - d e t a i n e r a c t i o n i n o r d e r t o r e c o v e r 

p o s s e s s i o n o f t h e p r e m i s e s . B e c a u s e t h e c i r c u i t c o u r t d i d n o t 

p r e s i d e o v e r an u n l a w f u l - d e t a i n e r a c t i o n , I c o n c u r t h a t 

H a r r i s ' s j u r i s d i c t i o n a l a rgument l a c k s m e r i t . 

B r y a n , J . , c o n c u r s . 
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