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a t t o r n e y f e e t o TEMCO, I n c . ("TEMCO"), p u r s u a n t t o A l a . Code 

1975, § 8-29-1 e t s e q . , u s u a l l y r e f e r r e d t o as t h e Prompt 

Payment A c t . 1 We r e v e r s e t h e t r i a l c o u r t ' s o r d e r a w a r d i n g an 

a t t o r n e y f e e t o TEMCO. 

TEMCO s u e d H e r r i n g - M a l b i s i n May 2006, a l l e g i n g t h a t 

TEMCO was owed money " p u r s u a n t t o t h e t e r m s and c o n d i t i o n s o f " 

c o n t r a c t documents s i g n e d b y t h e p a r t i e s , w h i c h i n c l u d e d a 

c o n s t r u c t i o n c o n t r a c t and a s t a n d a r d A m e r i c a n I n s t i t u t e o f 

A r c h i t e c t s c o n t r a c t , t i t l e d "AIA Document A201 - 1997" ("the 

A I A c o n t r a c t " ) , t h a t was i n c o r p o r a t e d i n t o t h e p a r t i e s ' 

a g r e e m e n t b y r e f e r e n c e i n t h e c o n s t r u c t i o n c o n t r a c t . TEMCO's 

o r i g i n a l c o m p l a i n t s o u g h t damages i n t h e amount o f $ 4 8 6 , 3 0 3 

p l u s i n t e r e s t and c o s t s u n d e r s e v e r a l a l t e r n a t i v e t h e o r i e s o f 

r e l i e f , i n c l u d i n g b r e a c h o f c o n t r a c t , open a c c o u n t , a c c o u n t 

s t a t e d , w o r k and l a b o r done, and e n f o r c e m e n t o f m e c h a n i c ' s 

l i e n . H e r r i n g - M a l b i s moved f o r an o r d e r c o m p e l l i n g 

a l t e r n a t i v e d i s p u t e r e s o l u t i o n u n d e r t h e t e r m s o f t h e A I A 

c o n t r a c t , and t h e m o t i o n was g r a n t e d by t h e c i r c u i t c o u r t . 

1The o f f i c i a l d e s i g n a t i o n o f t h i s a c t i s "The D e b o r a h K. 
M i l l e r A c t , " b u t A l a b a m a c o u r t s u s e t h e name "Prompt Payment 
A c t " f r e q u e n t l y , and we u s e i t i n t h i s o p i n i o n b e c a u s e i t i s 
t h e t e r m u s e d by t h e p a r t i e s and t h e c i r c u i t c o u r t i n t h i s 
c a s e . 
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The c i r c u i t c o u r t , r e f e r r i n g t o TEMCO's o r i g i n a l c o m p l a i n t , 

o r d e r e d t h a t " s a i d c l a i m s a r e due t o be r e f e r r e d t o 

a l t e r n a t i v e d i s p u t e r e s o l u t i o n . " 

P u r s u a n t t o t h e A I A c o n t r a c t , t h e p a r t i e s f i r s t a t t e m p t e d 

t o r e s o l v e t h e i r d i s p u t e t h r o u g h m e d i a t i o n , and when t h a t 

f a i l e d , t h e y a r b i t r a t e d t h e i r d i s p u t e t h r o u g h t h e A m e r i c a n 

A r b i t r a t i o n A s s o c i a t i o n . The a r b i t r a t i o n h e a r i n g was h e l d on 

F e b r u a r y 19 and 20, 2008. S i x d a y s b e f o r e t h e commencement o f 

t h e h e a r i n g , on F e b r u a r y 13, 2008, TEMCO f i l e d i n t h e c i r c u i t 

c o u r t a m o t i o n t o amend i t s o r i g i n a l c o m p l a i n t . The m o t i o n 

a v e r r e d t h a t t h e p u r p o s e s o f amending t h e c o m p l a i n t were t o 

i n c o r p o r a t e " a l l o f t h e c l a i m s and ... [ d ] e f e n d a n t [ s ] w h i c h 

have b e e n i n c l u d e d i n t h e m e d i a t i o n and a r b i t r a t i o n p r o c e s s 

h e r e t o f o r e and w h i c h w i l l be p r e s e n t e d t o t h e A r b i t r a t o r a t 

t h e f o r t h c o m i n g a r b i t r a t i o n h e a r i n g " and " t o add a c l a i m u n d e r 

t h e Prompt Payment A c t ... f o r r e a s o n a b l e a t t o r n e y s ' f e e s a nd 

e x p e n s e s p u r s u a n t t o s a i d s t a t u t e . " The m o t i o n f u r t h e r 

p o s i t e d t h a t t h e Prompt Payment A c t c l a i m " i n no way a f f e c t s 

t h e i s s u e s t o be p r e s e n t e d t o t h e A r b i t r a t o r b u t [ ] r a t h e r i s 

a m a t t e r t o be p r e s e n t e d t o [ t h e c i r c u i t c ] o u r t i n t h e e v e n t 

t h a t t h e A r b i t r a t o r e n t e r s an award i n f a v o r o f TEMCO." No 
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a c t i o n was t a k e n on t h e m o t i o n p r i o r t o t h e a r b i t r a t i o n 

h e a r i n g . 

I n a c c o r d a n c e w i t h p r o c e d u r a l r u l e s o f t h e A m e r i c a n 

A r b i t r a t i o n A s s o c i a t i o n , TEMCO t h e n p r e s e n t e d a demand l e t t e r , 

and H e r r i n g - M a l b i s p r e s e n t e d an a n s w e r i n g s t a t e m e n t and 

c o u n t e r c l a i m , t o t h e a r b i t r a t o r . I n i t s demand l e t t e r , TEMCO 

i t e m i z e d i t s c l a i m s f o r r e l i e f and i n c l u d e d a r e q u e s t f o r 

a c c u m u l a t e d i n t e r e s t , b u t i t o m i t t e d m e n t i o n o f any c l a i m f o r 

an a ward o f an a t t o r n e y f e e and any m e n t i o n o f p a r t i c u l a r 

t h e o r i e s o f r e l i e f , i n c l u d i n g any r i g h t t o r e l i e f u n d e r t h e 

Prompt Payment A c t . The demand l e t t e r d i d s p e c i f y t h a t 

TEMCO's p r i n c i p a l c l a i m was t h a t i t was due r e l i e f u n d e r t h e 

c o n s t r u c t i o n c o n t r a c t . 

A f t e r t h e h e a r i n g , t h e a r b i t r a t o r r e n d e r e d a d e c i s i o n 

t h a t TEMCO was owed most o f what i t c l a i m e d . 2 The a r b i t r a t o r 

2 S p e c i f i c a l l y , i n i t s demand l e t t e r TEMCO c l a i m e d t h a t i t 
was owed $486,303 p l u s a c c u m u l a t e d i n t e r e s t on a r e t a i n a g e 
c l a i m , $55,264.70 p l u s a c c u m u l a t e d i n t e r e s t f o r w ork p e r f o r m e d 
t o meet A l a b a m a D e p a r t m e n t o f E n v i r o n m e n t a l Management 
("ADEM") r e q u i r e m e n t s and f o r TEMCO's payment o f a f i n e l e v i e d 
b y ADEM, and $19,845 p l u s a c c u m u l a t e d i n t e r e s t f o r o t h e r f e e s 
p a i d t o a t h i r d p a r t y b y TEMCO on b e h a l f o f H e r r i n g - M a l b i s . 
The a r b i t r a t o r , f i n d i n g TEMCO 1 0 - 2 0 % a t f a u l t f o r 
c i r c u m s t a n c e s u n d e r l y i n g t h e r e t a i n a g e c l a i m , a w a r d e d TEMCO 
8 5 % o f t h a t c l a i m , and i t awar d e d TEMCO t h e e n t i r e c l a i m 
s e e k i n g $19,845. The a r b i t r a t o r d i d n o t f i n d i n f a v o r o f 
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a l s o s p e c i f i e d t h a t e a c h p a r t y w o u l d be r e s p o n s i b l e f o r i t s 

own a t t o r n e y f e e s . The a r b i t r a t i o n - a w a r d l e t t e r c o n c l u d e d b y 

s t a t i n g t h a t " [ a ] l l c l a i m s n o t e x p r e s s l y g r a n t e d h e r e i n a r e 

h e r e b y [ ] d e n i e d , " t h e r e b y d e n y i n g TEMCO i t s r e q u e s t f o r an 

award o f a c c u m u l a t e d i n t e r e s t on any o f i t s c l a i m s . TEMCO and 

H e r r i n g - M a l b i s t h e n f i l e d b r i e f s c o n c e r n i n g w h e t h e r t h e 

a r b i t r a t o r ' s a w ard s h o u l d be m o d i f i e d b y d e l e t i n g t h e 

r e f e r e n c e t o a t t o r n e y f e e s and b y a w a r d i n g TEMCO t h e 

a c c u m u l a t e d i n t e r e s t i t s o u g h t . No c h a n g e s t o t h e award were 

made b y t h e a r b i t r a t o r . H e r r i n g - M a l b i s t i m e l y t e n d e r e d 

payment t o TEMCO i n s a t i s f a c t i o n o f t h e a r b i t r a t i o n award. 

Then, i n A p r i l 2008, a f t e r t h e a r b i t r a t i o n h e a r i n g h a d 

been h e l d , H e r r i n g - M a l b i s f i l e d i n t h e c i r c u i t c o u r t a 

r e s p o n s e i n o p p o s i t i o n t o TEMCO's F e b r u a r y 13 m o t i o n t o amend 

i t s o r i g i n a l c o m p l a i n t . The c i r c u i t c o u r t g r a n t e d TEMCO's 

m o t i o n t o amend and o v e r r u l e d H e r r i n g - M a l b i s ' s o b j e c t i o n s . 

TEMCO t h e n f i l e d i t s amended c o m p l a i n t i n May 2008, a f t e r 

w h i c h H e r r i n g - M a l b i s moved t o d i s m i s s t h a t c o m p l a i n t . The 

TEMCO on i t s c l a i m s e e k i n g $55,264.70, so t h e t o t a l amount o f 
t h e a r b i t r a t o r ' s a w ard i n f a v o r o f TEMCO, a p p a r e n t l y r o u n d e d 
down t o t h e n e a r e s t d o l l a r , was $433,202. H e r r i n g - M a l b i s ' s 
c o u n t e r c l a i m was d e n i e d , and t h e a r b i t r a t o r a s s e s s e d t h e c o s t s 
o f t h e a r b i t r a t i o n p r o c e e d i n g a g a i n s t H e r r i n g - M a l b i s . 
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c i r c u i t c o u r t d e n i e d t h e l a t t e r m o t i o n , and, f o l l o w i n g a 

s t i p u l a t i o n b y t h e p a r t i e s as t o t h e amount o f a r e a s o n a b l e 

a t t o r n e y f e e and a f u r t h e r a g r e e m e n t o f t h e p a r t i e s t o a l l o w 

t h e c i r c u i t c o u r t t o r u l e on t h e m a t t e r w i t h o u t a h e a r i n g , t h e 

c i r c u i t c o u r t e n t e r e d an o r d e r a w a r d i n g t h e s t i p u l a t e d 

a t t o r n e y f e e t o TEMCO, " p u r s u a n t t o t h e P r o m p t Payment A c t , " 

i n November 2008. 

The amended c o m p l a i n t u l t i m a t e l y f i l e d b y TEMCO d i d n o t 

a s s e r t a s e p a r a t e c l a i m r e q u e s t i n g o n l y a t t o r n e y f e e s , 

p u r s u a n t t o t h e Pr o m p t Payment A c t , i n t h e manner t h a t i t s 

m o t i o n t o amend h a d s u g g e s t e d TEMCO h a d i n t e n d e d t o do and i n 

t h e manner t h a t t h e c i r c u i t c o u r t ' s o r d e r o f November 2008 h a d 

p u r p o r t e d t o award. R a t h e r , TEMCO a s s e r t e d t h e P r o m p t Payment 

A c t as a n o t h e r a l t e r n a t i v e l e g a l t h e o r y u n d e r w h i c h TEMCO 

s o u g h t c o m p l e t e r e l i e f . U n d e r C o u n t 10 o f t h e amended 

c o m p l a i n t , TEMCO i n c o r p o r a t e d t h e r e m a i n d e r o f t h e c o m p l a i n t 

and demanded r e l i e f as t o a l l o f i t s c l a i m s a g a i n s t a l l 

d e f e n d a n t s , w h i c h t h e n t o t a l e d $561,412.70, s p e c i f i c a l l y 

i n c l u d i n g i n t e r e s t , c o s t s , e x p e n s e s , and a t t o r n e y f e e s . 

I n t h i s c a s e , t h e s t a n d a r d o f a p p e l l a t e r e v i e w i s de 

novo. F i r s t , t h e p e r t i n e n t f a c t s a r e u n d i s p u t e d , s e e , e.g., 
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R e y n o l d s v. C o l o n i a l Bank, 874 So. 2d 497, 501-02 ( A l a . 1993) 

( c i t i n g c a s e s ) . F u r t h e r , t h e c i r c u i t c o u r t r e c e i v e d no 

t e s t i m o n y ; i n s t e a d , i t b a s e d i t s j u d g m e n t on p l e a d i n g s , 

e x h i b i t s , b r i e f s , a nd t h e s t i p u l a t i o n o f t h e p a r t i e s , s e e , 

e.g., T a t e v. Kennedy, 578 So. 2d 1079, 1081 ( A l a . 1 9 9 1 ) . 

A t t h e o u t s e t o f o u r a n a l y s i s , we n o t e t h a t one p e r t i n e n t 

i s s u e -- t h e n a t u r e and s u b s t a n c e o f t h e i s s u e s a c t u a l l y 

l i t i g a t e d b e f o r e , and s u b m i t t e d t o , t h e a r b i t r a t o r f o r 

d e c i s i o n -- i s n o t r e a d i l y amenable t o a p p e l l a t e r e v i e w 

b e c a u s e t h e a p p e l l a t e r e c o r d c o n t a i n s no t r a n s c r i p t o f t h e 

two-day a r b i t r a t i o n h e a r i n g n o r any o t h e r e v i d e n c e o f what 

t r a n s p i r e d a t t h a t h e a r i n g , and t h e c i r c u i t c o u r t d i d n o t 

r e v i e w any s u c h e v i d e n c e . The demand l e t t e r w r i t t e n b y TEMCO 

as a f o r m a l i t y r e q u i r e d b y A m e r i c a n A r b i t r a t i o n A s s o c i a t i o n 

r u l e s i n o r d e r t o i n i t i a t e t h e a r b i t r a t i o n p r o c e s s d i d n o t 

m e n t i o n a t t o r n e y f e e s o r t h e Pr o m p t Payment A c t , b u t t h a t 

o m i s s i o n does n o t c o n c l u s i v e l y e s t a b l i s h t h a t n e i t h e r m a t t e r 

was d i s c u s s e d a t t h e h e a r i n g . TEMCO a s s e r t s i n i t s a p p e l l a t e 

b r i e f t h a t n e i t h e r m a t t e r was d i s c u s s e d a t t h e a r b i t r a t i o n 

h e a r i n g , b u t i t s s t a t e m e n t s i n i t s b r i e f a r e n o t e v i d e n c e t h a t 

may be c o n s i d e r e d on a p p e a l . R.P. I n d u s . , I n c . v. S & M 
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E q u i p . Co., 896 So. 2d 460, 468 ( A l a . 2004) ( c i t i n g C o o p e r v.  

Adams, 295 A l a . 58, 61, 322 So. 2d 706, 708 ( 1 9 7 5 ) ) . 

H a v i n g n o t e d t h e l i m i t a t i o n s o f t h e a p p e l l a t e r e c o r d , we 

t u r n t o g e n e r a l p r i n c i p l e s o f a p p l i c a b l e l a w . B e c a u s e 

a r b i t r a t i o n i s l a r g e l y a m a t t e r o f c o n t r a c t , t h e a r b i t r a b i l i t y 

o f a p a r t i c u l a r d i s p u t e , s u c h as a p a r t y ' s e n t i t l e m e n t t o an 

a t t o r n e y - f e e award, i s d e t e r m i n e d b y t h e p a r t i e s ' a g r e e m e n t as 

w e l l as by t h e s c o p e o f t h e i s s u e s e x p r e s s l y s u b m i t t e d t o t h e 

a r b i t r a t o r . See Ex p a r t e M e s s e r , 797 So. 2d 1079, 1084-85 

( A l a . 2 0 0 1 ) ; Lee L. Saad C o n s t r . Co. v. DPF A r c h i t e c t s , P.C., 

851 So. 2d 507, 517-18 ( A l a . 2 0 0 2 ) . 3 A t i s s u e h e r e i s a 

p r e d i s p u t e a r b i t r a t i o n a g r e e m e n t . As t o c o n t r a c t s i n v o l v i n g 

i n t e r s t a t e commerce, t h e F e d e r a l A r b i t r a t i o n A c t ("FAA"), 9 

U.S.C. § 1 e t s e q . , p r e e m p t s c o n f l i c t i n g A l a b a m a l a w , i n 

p a r t i c u l a r A l a . Code 1975, § 8 - 1 - 4 1 ( 3 ) , t h e r e b y m a k i n g 

3 I n i t s a p p e l l a t e b r i e f , TEMCO c i t e s Saad, 851 So. 2d a t 
517 ("an a r b i t r a t o r ' s j u r i s d i c t i o n i s l i m i t e d t o t h e s c o p e o f 
t h e s u b m i s s i o n " ) , f o r t h e p r o p o s i t i o n t h a t a r b i t r a t o r s l a c k 
a u t h o r i t y t o r e n d e r j u d g m e n t on a t t o r n e y - f e e i s s u e s when n o t 
s p e c i f i c a l l y r e q u e s t e d t o do so by t h e p a r t i e s , t h o u g h TEMCO 
m e n t i o n s e a r l i e r i n t h e same p a s s a g e t h a t t h e a r b i t r a t o r ' s 
" j u r i s d i c t i o n " i s d e t e r m i n e d a l s o b y t h e c o n t r a c t d o c u m e n t s . 
Saad, m o r e o v e r , c o n t i n u e s i n s u c c e e d i n g p a r a g r a p h s t o e x p l a i n 
t h a t w h e t h e r t h e p a r t i e s " a g r e e d t o s u b m i t " p a r t i c u l a r c l a i m s 
t o a r b i t r a t i o n r e q u i r e s an e x a m i n a t i o n o f t h e p a r t i e s ' 
c o n t r a c t d o c u m e n t s . I d . a t 518. 
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p r e d i s p u t e a r b i t r a t i o n a g r e e m e n t s i n s u c h c o n t r a c t s 

s p e c i f i c a l l y e n f o r c e a b l e . See, e.g., McKay B l d g . Co. v.  

J u l i a n o , 949 So. 2d 882, 884-85 ( A l a . 2 0 0 6 ) ; Ex p a r t e M e s s e r , 

797 So. 2d a t 1082. A t t h e same t i m e , t h e FAA does n o t 

p r e e m p t s t a t e l a w i n a r e a s where A l a b a m a l a w does n o t c o n f l i c t 

w i t h t h e FAA. See V o l t I n f o . S c i . , I n c . v. B o a r d o f T r s . o f  

L e l a n d S t a n f o r d J u n i o r U n i v . , 489 U.S. 468, 477-78 ( 1 9 8 9 ) . I n 

t h i s c a s e , t h e c i r c u i t c o u r t d e t e r m i n e d , and TEMCO does n o t 

d i s p u t e , t h a t t h e u n d e r l y i n g t r a n s a c t i o n b e t w e e n t h e p a r t i e s 

i n v o l v e d i n t e r s t a t e commerce. 

A r b i t r a t o r s have a u t h o r i t y o v e r a d i s p u t e b e f o r e them 

t h a t i s e s s e n t i a l l y i d e n t i c a l t o t h e a u t h o r i t y o f a t r i a l 

c o u r t t o r e n d e r a b i n d i n g and c o n c l u s i v e j u d g m e n t . F o r 

p u r p o s e s o f c l a i m and i s s u e p r e c l u s i o n , f o r e x a m p l e , t h e 

A l a b a m a Supreme C o u r t has h e l d t h a t "an a r b i t r a t i o n a w a r d 

' p a r t a k e s o f t h e n a t u r e o f a j u d gment o r d e c r e e o f a c o m p e t e n t 

c o u r t , and may be p l e a d e d i n b a r o f a s u b s e q u e n t s u i t f o u n d e d 

on t h e same [ c a u s e o f a c t i o n ] . ' " O l d R e p u b l i c I n s . Co. v.  

L a n i e r , 790 So. 2d 922, 928 ( A l a . 2000) ( q u o t i n g G l e n s F a l l s  

I n s . Co. o f New Y o r k v. G a r n e r , 229 A l a . 39, 41, 155 So. 533, 

534 ( 1 9 3 4 ) ) . F u r t h e r , A l a . Code 1975, § 6-6-14, p r o v i d e s : 
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"An a ward made s u b s t a n t i a l l y i n c o m p l i a n c e w i t h 
t h e p r o v i s i o n s o f t h i s d i v i s i o n i s c o n c l u s i v e 
b e t w e e n t h e p a r t i e s t h e r e t o and t h e i r p r i v i e s as t o 
t h e m a t t e r s u b m i t t e d and c a n n o t be i n q u i r e d i n t o o r 
i m p e a c h e d f o r want o f f o r m o r f o r i r r e g u l a r i t y i f 
t h e award d e t e r m i n e s t h e m a t t e r o r c o n t r o v e r s y 
s u b m i t t e d , and s u c h a w a r d i s f i n a l , u n l e s s t h e 
a r b i t r a t o r s a r e g u i l t y o f f r a u d , p a r t i a l i t y , o r 
c o r r u p t i o n i n m a k i n g i t . " 

When r e t u r n e d t o an Al a b a m a c i r c u i t c o u r t o f c o m p e t e n t 

j u r i s d i c t i o n , an a r b i t r a t i o n award has " t h e f o r c e and e f f e c t 

o f a j u d g m e n t , " A l a . Code 1975, § 6-6-12, and becomes a 

jud g m e n t "upon w h i c h e x e c u t i o n may i s s u e as i n o t h e r c a s e s , " 

Moss v. U p c h u r c h , 278 A l a . 615, 618, 179 So. 2d 741, 743 

(1965) ( q u o t i n g A l a . Code 1940 (Recomp. 1 9 5 8 ) , t i t . 7, § 834, 

t h e p r e v i o u s c o d i f i c a t i o n o f § 6-6-12). 

O r d i n a r y s t a t e - l a w p r i n c i p l e s o f c o n t r a c t i n t e r p r e t a t i o n 

a p p l y i n d e t e r m i n i n g t h e s c o p e and e f f e c t o f an a r b i t r a t i o n 

a g r e e m e n t . M e s s e r , 797 So. 2d a t 1082. The A I A c o n t r a c t 

i n c o r p o r a t e d i n t o t h e p a r t i e s ' a g r e e m e n t p r o v i d e s t h a t "any 

c l a i m a r i s i n g o u t o f o r r e l a t e d t o t h e c o n t r a c t " s h a l l be 

s u b m i t t e d f i r s t t o m e d i a t i o n , and i n t h e e v e n t m e d i a t i o n f a i l s 

t o r e s o l v e t h e d i s p u t e , as o c c u r r e d h e r e , t h e c l a i m i s t o be 

s u b m i t t e d t o a r b i t r a t i o n . Where t h e c o n t r a c t d e f i n e s " c l a i m , " 

i t i n c l u d e s i n t h a t d e f i n i t i o n " o t h e r d i s p u t e s and m a t t e r s i n 
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q u e s t i o n b e t w e e n [ H e r r i n g - M a l b i s ] and [TEMCO] a r i s i n g o u t o f 

o r r e l a t i n g t o t h e C o n t r a c t , " a s w e e p i n g l y b r o a d c l a u s e . 

"When p a r t i e s i n c l u d e s u c h a b r o a d a r b i t r a t i o n c l a u s e , t h e y 

i n t e n d t h e c l a u s e t o r e a c h a l l a s p e c t s o f t h e r e l a t i o n s h i p . " 

V a l e n t i n e S u g a r s , I n c . v. Donau C o r p . , 981 F.2d 210, 213 n.2 

( 5 t h C i r . 1 9 9 3 ) . To l i k e e f f e c t i s t h e A l a b a m a Supreme 

C o u r t ' s h o l d i n g t h a t a r b i t r a t i o n c l a u s e s i n c l u d i n g t h e 

l a n g u a g e " a r i s i n g o u t o f o r r e l a t i n g t o " ( e m p h a s i s added) t h a t 

a p p e a r s i n t h e A I A c o n t r a c t have b r o a d e r a p p l i c a t i o n t h a n 

a r b i t r a t i o n c l a u s e s t h a t o m i t " o r r e l a t i n g t o . " R e y n o l d s &  

R e y n o l d s Co. v. K i n g A u t o s . , I n c . , 689 So. 2d 1, 2-3 ( A l a . 

1 9 9 6 ) . The A I A c o n t r a c t f u r t h e r s t a t e s t h a t t h e p a r t y s e e k i n g 

r e l i e f i n a r b i t r a t i o n "must a s s e r t i n t h e demand a l l C l a i m s 

t h e n known t o t h a t p a r t y on w h i c h a r b i t r a t i o n i s p e r m i t t e d t o 

be demanded." F i n a l l y , t h e A I A c o n t r a c t f u r t h e r p r o v i d e s t h a t 

a r b i t r a t i o n w i l l p r o c e e d u n d e r t h e C o n s t r u c t i o n I n d u s t r y 

A r b i t r a t i o n R u l e s o f t h e A m e r i c a n A r b i t r a t i o n A s s o c i a t i o n , o f 

w h i c h R u l e 44(d) p r o v i d e s t h a t " t h e a ward o f t h e a r b i t r a t o r 

may i n c l u d e ... an a ward o f a t t o r n e y s ' f e e s i f a l l p a r t i e s 
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h a v e r e q u e s t e d s u c h an aw a r d o r i t i s a u t h o r i z e d by l a w o r 

t h e i r a r b i t r a t i o n a g r e e m e n t . " 4 

We h o l d t h a t TEMCO was r e q u i r e d b y t h e a r b i t r a t i o n 

a g r e e m e n t , and by l a w , t o s u b m i t i t s Prompt Payment A c t c l a i m , 

i n c l u d i n g t h e r e q u e s t f o r an award o f an a t t o r n e y f e e , t o t h e 

a r b i t r a t o r . Hence, i f , as TEMCO c l a i m s , t h e p a r t i e s d i d n o t 

s u b m i t t h e i s s u e t o t h e a r b i t r a t o r , w h e t h e r t h e a r b i t r a t o r i n 

f a c t made a d e t e r m i n a t i o n c o n c e r n i n g TEMCO's r i g h t t o an 

a t t o r n e y - f e e a w a r d i s i m m a t e r i a l . 5 I n TEMCO's amended 

c o m p l a i n t , t h e Prompt Payment A c t was a s s e r t e d as an 

a d d i t i o n a l a l t e r n a t i v e t h e o r y u n d e r w h i c h TEMCO demanded 

c o m p l e t e r e l i e f . Hence, t h e e n t i r e Prompt Payment A c t c l a i m , 

i n c l u d i n g t h e r e q u e s t f o r an award o f an a t t o r n e y f e e , was 

4 A l t h o u g h t h e C o n s t r u c t i o n I n d u s t r y A r b i t r a t i o n R u l e s o f 
t h e A m e r i c a n A r b i t r a t i o n A s s o c i a t i o n do n o t a p p e a r i n t h e 
r e c o r d , we t a k e j u d i c i a l n o t i c e o f them. C h r i s M y e r s  
P o n t i a c - G M C , I n c . v. P e r o t , 991 So. 2d 1281, 1284 ( A l a . 2 0 0 8 ) . 

5Of c o u r s e , i f TEMCO's p o s i t i o n i s f a c t u a l l y i n c o r r e c t , 
and t h e a t t o r n e y - f e e i s s u e was s u b m i t t e d t o t h e a r b i t r a t o r -¬
t h a t i s , i f TEMCO " r e q u e s t e d s u c h an award" -- d u r i n g t h e 
h e a r i n g , t h e n t h e a r b i t r a t o r ' s d i s p o s i t i o n o f t h e i s s u e w o u l d 
i t s e l f be c o n c l u s i v e and a u t h o r i t a t i v e , as A l a b a m a s t a t u t e s , 
A l a b a m a c a s e s , a nd t h e A m e r i c a n A r b i t r a t i o n A s s o c i a t i o n r u l e s 
i n c o r p o r a t e d b y t h e p a r t i e s ' a g r e e m e n t , a l l c i t e d above, 
p r o v i d e . 
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w i t h i n t h e a m b i t o f t h e c o n t r a c t d o c u m e n t s ' d e f i n i t i o n o f 

" c l a i m , " q u o t e d above, and TEMCO was r e q u i r e d t o s u b m i t i t s 

Prompt Payment A c t c l a i m t o t h e a r b i t r a t o r , on p a i n o f w a i v e r , 

i n l i g h t o f t h e c o n t r a c t u a l p r o v i s i o n s t a t i n g t h a t p a r t i e s 

d e manding a r b i t r a t i o n "must a s s e r t i n t h e demand a l l C l a i m s 

t h e n known t o t h a t p a r t y on w h i c h a r b i t r a t i o n i s p e r m i t t e d t o 

be demanded." B e c a u s e TEMCO i n d i c a t e d i t s i n t e n t t o a s s e r t 

t h e Prompt Payment A c t c l a i m i n i t s m o t i o n t o amend i t s 

c o m p l a i n t , f i l e d i n t h e c i r c u i t c o u r t s i x da y s b e f o r e t h e 

a r b i t r a t i o n h e a r i n g , t h a t c l a i m c e r t a i n l y was "known t o " TEMCO 

a t t h e t i m e o f t h e a r b i t r a t i o n h e a r i n g . 

The Prompt Payment A c t c l a i m a l s o was a c l a i m "on w h i c h 

a r b i t r a t i o n i s p e r m i t t e d t o be demanded," c o n t r a r y t o TEMCO's 

a s s e r t i o n s ( a ) t h a t t h e c o n t r a c t documents p r o v i d e d no l e g a l 

b a s i s f o r r e q u e s t i n g an award o f an a t t o r n e y f e e and ( b ) t h a t 

t h e Prompt Payment A c t p r o v i d e d TEMCO's o n l y l e g a l b a s i s f o r 

s e e k i n g s u c h an award. F o r a p a r t i c u l a r c l a i m o r g r i e v a n c e t o 

be e x c l u d e d f r o m a r b i t r a t i o n , t h e p a r t i e s must e x p r e s s l y 

e x c l u d e s u c h c l a i m i n t h e a r b i t r a t i o n a g r e e m e n t . R.P. I n d u s . , 

896 So. 2d a t 465 ( c i t i n g H.L. F u l l e r C o n s t r . Co. v.  

I n d u s t r i a l Dev. Bd. o f V i n c e n t , 590 So. 2d 218, 223 ( A l a . 
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1 9 9 1 ) ) . TEMCO a r g u e s t h a t t h e A I A c o n t r a c t does n o t a l l o w t h e 

r e c o v e r y o f a t t o r n e y f e e s , b u t i t c i t e s as s u p p o r t f o r t h i s 

a s s e r t i o n p r o v i s i o n s i n t h e A I A c o n t r a c t s u c h as p a r a g r a p h 

3.18.1, u n d e r w h i c h TEMCO had a g r e e d n o t t o p u r s u e a t t o r n e y 

f e e s r e l a t e d t o a c l a i m " p r o v i d e d t h a t s u c h c l a i m ... i s 

a t t r i b u t a b l e t o b o d i l y i n j u r y , s i c k n e s s , d i s e a s e o r d e a t h , o r 

t o i n j u r y t o o r d e s t r u c t i o n o f t a n g i b l e p r o p e r t y ( o t h e r t h a n 

t h e Work i t s e l f ) , b u t o n l y t o t h e e x t e n t c a u s e d by t h e 

n e g l i g e n t a c t s o r o m i s s i o n s o f [TEMCO]." That p r o v i s i o n , as 

w e l l as o t h e r p r o v i s i o n s TEMCO c i t e s , a r e i n a p p l i c a b l e t o t h i s 

c a s e , w h i c h c o n c e r n s c o n t r a c t u a l d i s p u t e s and n o t c l a i m s o f 

b o d i l y i n j u r y o r p r o p e r t y damage. F u r t h e r , t h e A I A c o n t r a c t 

p r o v i d e s a t p a r a g r a p h 13.4.1 t h a t " [ d ] u t i e s and o b l i g a t i o n s 

i m p o s e d by t h e C o n t r a c t Document and r i g h t s a nd r e m e d i e s 

a v a i l a b l e t h e r e u n d e r s h a l l be i n a d d i t i o n t o and n o t a 

l i m i t a t i o n o f d u t i e s , o b l i g a t i o n s , r i g h t s and r e m e d i e s 

o t h e r w i s e i m p o s e d o r a v a i l a b l e by l a w . " 

We a l s o n o t e t h a t c o n t r a c t u a l a r b i t r a t i o n t e r m s a r e , i n 

e f f e c t , n o t h i n g more t h a n a g r e e m e n t s t o s u b m i t s u b s t a n t i v e 

c o n t r o v e r s i e s t o a p a r t i c u l a r f o r u m ; t h e y do n o t a f f e c t t h e 

s u b s t a n t i v e r i g h t s o f p a r t i e s , even when t h o s e r i g h t s a r e 
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p r o v i d e d by s t a t u t e . See M i t s u b i s h i M o t o r s C o r p . v. S o l e r  

C h r y s l e r - P l y m o u t h , I n c . , 473 U.S. 614, 62 7 ( 1 9 8 5 ) ; Cunningham  

v. F l e e t w o o d Homes o f G e o r g i a , 253 F.3d 611, 617 ( 1 1 t h C i r . 

2 0 0 1 ) ; and P a t r i o t M f g . , I n c . v. J a c k s o n , 929 So. 2d 997, 1004 

( A l a . 2 0 0 5 ) . TEMCO had t h e same l e g a l b a s i s f o r s u b m i t t i n g 

t h e q u e s t i o n o f an a t t o r n e y f e e t o t h e a r b i t r a t o r t h a t i t 

c l a i m s t o have had f o r s u b m i t t i n g t h a t q u e s t i o n t o t h e c i r c u i t 

c o u r t . 

B e i n g c o n t r a c t u a l l y r e q u i r e d t o a s s e r t i n a r b i t r a t i o n 

" a l l c l a i m s , " and i n o r d e r t o a v o i d p r e c l u s i o n o f c l a i m s n o t 

a s s e r t e d , TEMCO was r e q u i r e d t o b r i n g a l l l e g a l t h e o r i e s o f 

r e l i e f s u p p o r t e d by t h e "same n u c l e u s o f o p e r a t i v e f a c t s " t o 

t h e a r b i t r a t o r ; o t h e r w i s e , t h o s e c l a i m s w o u l d be b a r r e d f r o m 

p r o s e c u t i o n by TEMCO i n a s e p a r a t e a c t i o n . O l d R e p u b l i c , 790 

So. 2d a t 928. Under Alabama l a w , t h e d o c t r i n e o f r e s 

j u d i c a t a a p p l i e s t o a r b i t r a t i o n awards j u s t as i t a p p l i e s t o 

j u d g m e n t s o f c o u r t s . I d . The e l e m e n t s o f r e s j u d i c a t a a r e 

"(1) a p r i o r j u d g m e n t on t h e m e r i t s , (2) r e n d e r e d by a c o u r t 

o f c o m p e t e n t j u r i s d i c t i o n , (3) w i t h s u b s t a n t i a l i d e n t i t y o f 

t h e p a r t i e s , and (4) w i t h t h e same c a u s e o f a c t i o n p r e s e n t e d 

i n b o t h a c t i o n s . " E q u i t y Res. Mgmt., I n c . v. V i n s o n , 723 So. 
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2d 634, 636 ( A l a . 1 9 9 8 ) . A p a r t y i s b a r r e d f r o m r e l i t i g a t i n g 

any c l a i m s t h a t were, o r t h a t " c o u l d have b e e n , " b r o u g h t i n 

t h e e a r l i e r a c t i o n . I d . ( c i t i n g D a i r y l a n d I n s . Co. v. 

J a c k s o n , 566 So. 2d 723, 725-26 ( A l a . 1 9 9 0 ) ) . 

As t o t h o s e e l e m e n t s , i t i s c l e a r t h a t t h e a r b i t r a t o r ' s 

award c o n s t i t u t e s a p r i o r d e c i s i o n on t h e m e r i t s , b e c a u s e t h e 

a r b i t r a t o r p r o v i d e d s p e c i f i c f i n d i n g s , a l o n g w i t h u n d e r l y i n g 

b a s e s f o r t h o s e f i n d i n g s , as t o l i a b i l i t y and t h e m o n e t a r y 

amounts awarded on e a c h s u b s t a n t i v e c l a i m TEMCO had p r e s e n t e d 

i n i t s demand f o r a r b i t r a t i o n , and t h e a r b i t r a t o r f u r t h e r 

s p e c i f i e d t h a t any r e l i e f n o t e x p r e s s l y g r a n t e d was d e n i e d . 

I t i s e q u a l l y c l e a r t h a t t h e p a r t i e s t o t h e a r b i t r a t i o n and t o 

t h e s u b s e q u e n t c i r c u i t - c o u r t p r o c e e d i n g were i d e n t i c a l . 

The f o u r t h e l e m e n t o f r e s j u d i c a t a , " t h e same c a u s e o f 

a c t i o n , " i s met i n t h i s c a s e , as we have a l r e a d y s u g g e s t e d . 

The e s t a b l i s h e d t e s t s u s e d t o d e t e r m i n e w h e t h e r d i f f e r e n t 

c l a i m s p r e s e n t t h e same c a u s e o f a c t i o n -- w h e t h e r t h e p r i m a r y 

r i g h t and d u t y o r wrong a r e t h e same, w h e t h e r v a r i o u s t h e o r i e s 

a r i s e f r o m t h e same n u c l e u s o f o p e r a t i v e f a c t s , and w h e t h e r 

t h e same e v i d e n c e s u p p o r t s a l l t h e s e p a r a t e a c t i o n s , see O l d  

R e p u b l i c , 790 So. 2d a t 928 -- a r e s a t i s f i e d by b o t h o f 
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TEMCO's c o m p l a i n t s . I n b o t h t h e o r i g i n a l c o m p l a i n t and t h e 

amended c o m p l a i n t , TEMCO s t a t e d i t s c o n t e n d e d f a c t s a t t h e 

b e g i n n i n g , t h e n l i s t e d e a c h c l a i m f o r r e l i e f s e p a r a t e l y i n 

numbered c o u n t s , e a c h o f w h i c h i n c o r p o r a t e d t h e o p e n i n g 

s t a t e m e n t o f f a c t s , and t h e n s t a t e d t h e r e q u e s t e d r e l i e f u n d e r 

t h e l e g a l t h e o r y . F o r e x a m p l e , i n TEMCO's amended c o m p l a i n t , 

C ount 10, a s s e r t i n g a c l a i m u n d e r t h e Prompt Payment A c t , 

i n c o r p o r a t e d t h e s t a t e m e n t o f f a c t s and r e q u e s t e d a t o t a l o f 

$541,567 p l u s i n t e r e s t , c o s t s , e x p e n s e s , and a t t o r n e y f e e s . 

We f u r t h e r r e j e c t TEMCO's argument t o t h e e f f e c t t h a t i t s 

m o t i o n t o amend i t s o r i g i n a l c o m p l a i n t , and t h e c i r c u i t 

c o u r t ' s r u l i n g , amount t o , i n e f f e c t , an " a p p e a l " o f t h e 

a r b i t r a t o r ' s j udgment u n d e r t h e FAA even t h o u g h p e r t i n e n t FAA 

g u i d e l i n e s were n o t " s t r i c t l y " f o l l o w e d . A l t h o u g h TEMCO i s 

c o r r e c t i n n o t i n g t h a t t h e s u b s t a n t i v e p r o v i s i o n s o f t h e FAA 

g o v e r n s u c h i s s u e s as t h e e n f o r c e a b i l i t y o f a r b i t r a t i o n 

a g r e e m e n t s , i t i s A l a . Code 1975, § 6-6-15, t h a t g o v e r n s t h e 

p r o c e d u r a l r e q u i r e m e n t s f o r a p p e a l i n g f r o m an a r b i t r a t o r ' s 

d e c i s i o n i n Alabama ( s e e , e.g., V o l t , 489 U.S. a t 476-77; 

D o c t o r ' s A s s o c s . , I n c . v. C a s a r o t t o , 517 U.S. 681, 688 

( 1 9 9 6 ) ) , and TEMCO i n i t s a p p e l l a t e b r i e f e s s e n t i a l l y a d m i t s 
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t h a t i t d i d n o t f o l l o w any s t a t u t o r y p r o c e d u r e s g o v e r n i n g 

a p p e a l s o f a r b i t r a t i o n a w a r d s . F u r t h e r , t h e A I A c o n t r a c t 

s i g n e d by t h e p a r t i e s p r o v i d e s a t p a r a g r a p h 13.1.1 t h a t " [ t ] h e 

C o n t r a c t s h a l l be g o v e r n e d by t h e l a w o f t h e p l a c e where t h e 

P r o j e c t i s l o c a t e d , " i . e . , A l a b a m a . 

The p e r t i n e n t p r o v i s i o n i n A l a b a m a ' s a r b i t r a t i o n s t a t u t e , 

§ 6-6-15, " c o n t e m p l a t e s a p a r t y ' s f i r s t s e e k i n g r e l i e f f r o m an 

[ a r b i t r a t o r ' s ] award i n t h e c i r c u i t c o u r t , " H o r t o n Homes, I n c .  

v. S h a n e r , 999 So. 2d 462, 467 ( A l a . 2 0 0 8 ) . F i l i n g a s e p a r a t e 

m o t i o n s i x days b e f o r e t h e a r b i t r a t i o n h e a r i n g i n a c l e a r 

a t t e m p t t o s p l i t r e l a t e d c l a i m s i s n o t t h e e q u i v a l e n t o f 

s e e k i n g j u d i c i a l r e v i e w o f an award, as TEMCO a s s e r t s , and i n 

any e v e n t was b a r r e d by t h e p a r t i e s ' c o n t r a c t d o c u m e n t s , as 

e x p l a i n e d above. Thus, and c o n t r a r y t o TEMCO's a s s e r t i o n s on 

a p p e a l , t h e f a c t t h a t t h e c i r c u i t c o u r t v i e w e d and r u l e d on 

numerous m o t i o n s and b r i e f s by t h e p a r t i e s , and i n so d o i n g 

c o n s i d e r e d t h e same i s s u e s t h e p a r t i e s r a i s e on a p p e a l , i n 

a w a r d i n g an a t t o r n e y f e e t o TEMCO, i s u n a v a i l i n g , b e c a u s e s u c h 

f a c t s do n o t t r a n s f o r m i m p r o p e r m o t i o n s i n t o a p r o p e r a p p e a l . 

The c i r c u i t c o u r t ' s f a i l u r e t o r e c o g n i z e t h a t TEMCO was 

r e q u i r e d t o b r i n g i t s Prompt Payment A c t c l a i m b e f o r e t h e 
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a r b i t r a t o r , as r e f l e c t e d i n i t s d i s p o s i t i o n o f t h i s i s s u e , was 

m e r e l y an e r r o r o f l a w . 

The p u r p o s e s and p o l i c i e s p r o m o t e d by t h e d o c t r i n e o f r e s 

j u d i c a t a i n c l u d e t h e i n t e r e s t s o f b o t h t h e p u b l i c a t l a r g e and 

t h e p a r t i e s t o a p a r t i c u l a r a c t i o n i n (a) f i n a l i t y o f 

j u d g m e n t s , (b) r e d u c i n g w a s t e o f p r i v a t e and j u d i c i a l 

r e s o u r c e s , and (c) a v o i d i n g i n c o n s i s t e n t r u l i n g s . Hughes v. 

M a r t i n , 533 So. 2d 188, 190 ( A l a . 1 9 8 8 ) . S i m i l a r r e s u l t s a r e 

a c h i e v e d by t h e e n c o u r a g e m e n t o f a r b i t r a t i o n i n c o n f o r m i t y t o 

t h e FAA. See, e.g., Ex p a r t e M e r r i l l L y n c h , P i e r c e , F e n n e r &  

S m i t h , I n c . , 494 So. 2d 1, 4 ( A l a . 1 9 8 6 ) ; see a l s o A l a . Code 

1975, § 6-6-1. P e r m i t t i n g TEMCO t o s p l i t i t s c l a i m s and t o 

t r y them i n i n d e p e n d e n t p r o c e e d i n g s w o u l d v i o l a t e i t s 

agreement w i t h H e r r i n g - M a l b i s , s t a t u t o r y and c a s e a u t h o r i t y , 

and p u b l i c p o l i c y . 

TEMCO's f i n a l argument a s s e r t s t h a t t h e r e s j u d i c a t a 

argument a d v a n c e d by H e r r i n g - M a l b i s i s b a r r e d by j u d i c i a l 

e s t o p p e l b e c a u s e H e r r i n g - M a l b i s w a i t e d t o r e s p o n d t o TEMCO's 

m o t i o n t o amend i t s o r i g i n a l c o m p l a i n t u n t i l a f t e r t h e 

a r b i t r a t i o n h e a r i n g and a l l e g e d l y f a i l e d t o i t s e l f r a i s e t h e 

i s s u e o f a t t o r n e y f e e s a t t h e a r b i t r a t i o n h e a r i n g . A c c o r d i n g 
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t o TEMCO, t h o s e a l l e g e d o m i s s i o n s by H e r r i n g - M a l b i s amount t o 

t h e " a d o p t i o n " o f a " p o s i t i o n " t h a t TEMCO's m o t i o n t o amend 

i t s c o m p l a i n t i n t h e c i r c u i t c o u r t was a p r o p e r p r o c e d u r e by 

w h i c h TEMCO c o u l d s e e k r e l i e f u n d e r t h e Prompt Payment A c t . 

B e c a u s e TEMCO's m o t i o n was s u b m i t t e d s i x days b e f o r e t h e 

a r b i t r a t i o n h e a r i n g , any d e a d l i n e u n d e r t h e R u l e s o f C i v i l 

P r o c e d u r e p u r s u a n t t o w h i c h H e r r i n g - M a l b i s w o u l d have been 

r e q u i r e d t o f i l e a r e s p o n s e t o t h a t m o t i o n w o u l d have o c c u r r e d 

a f t e r t h e a r b i t r a t i o n h e a r i n g ; H e r r i n g - M a l b i s ' s f a i l u r e t o 

r e s p o n d s o o n e r t h e r e f o r e d i d n o t , o f n e c e s s i t y , amount t o t h e 

a s s u m p t i o n o f a p o s i t i o n t h a t t h e c i r c u i t c o u r t c o u l d p r o p e r l y 

r u l e on t h e i s s u e o f a t t o r n e y f e e s . F u r t h e r , H e r r i n g - M a l b i s 

had no d u t y t o r a i s e any o f TEMCO's p o t e n t i a l c l a i m s f o r 

r e l i e f b e f o r e t h e a r b i t r a t o r on TEMCO's b e h a l f . B e c a u s e 

j u d i c i a l e s t o p p e l r e q u i r e s f i r s t t h a t a p a r t y assume a  

p o s i t i o n i n a l e g a l p r o c e e d i n g , C a r v e r v. F o s t e r , 928 So. 2d 

1017, 1027 ( A l a . 2 0 0 5 ) , and H e r r i n g - M a l b i s ' s a c t i o n s h e r e d i d 

n o t amount t o t h e a s s u m p t i o n o f a p o s i t i o n t h a t i t l a t e r 

a t t e m p t e d t o i m p e a c h , we r e j e c t t h i s argument. 

B e c a u s e t h e p a r t i e s ' c o n t r a c t documents r e q u i r e d TEMCO t o 

b r i n g i t s Prompt Payment A c t c l a i m b e f o r e t h e a r b i t r a t o r , we 
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h o l d t h a t TEMCO was b a r r e d u n d e r t h e d o c t r i n e o f r e s j u d i c a t a 

f r o m l a t e r a s s e r t i n g t h a t c l a i m i n t h e c i r c u i t c o u r t . Thus, 

we do n o t r e a c h t h e m e r i t s o f t h e o t h e r g r o u n d s a s s e r t e d by 

H e r r i n g - M a l b i s . B l a c k W a r r i o r R i v e r k e e p e r , I n c . v. E a s t  

W a l k e r C o u n t y Sewer A u t h . , 979 So. 2d 69, 72 ( A l a . C i v . App. 

2 0 0 7 ) . 

F o r t h e r e a s o n s e x p l a i n e d above, we c o n c l u d e t h a t TEMCO, 

h a v i n g had "an o p p o r t u n i t y t o l i t i g a t e " t h e c l a i m b e f o r e t h e 

a r b i t r a t o r , was b a r r e d f r o m t h e r e a f t e r a s s e r t i n g i t s Prompt 

Payment A c t c l a i m i n t h e c i r c u i t c o u r t . See Saad, 851 So. 2d 

a t 517. We t h e r e f o r e r e v e r s e t h e t r i a l c o u r t ' s award o f an 

a t t o r n e y f e e , and we remand t h e c a u s e t o t h e t r i a l c o u r t f o r 

t h e e n t r y o f a judgment c o n f o r m i n g t o t h e a r b i t r a t i o n award. 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

B r y a n and Thomas, J J . , c o n c u r . 

Thompson, P . J . , and Moore, J . , c o n c u r i n t h e r e s u l t , 

w i t h o u t w r i t i n g s . 
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