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C l a r k D a n i e l Montgomery ("the husband") appeals from a 

judgment of the R u s s e l l C i r c u i t C o u r t ("the t r i a l c o u r t " ) 

p u r p o r t i n g t o c o r r e c t a c l e r i c a l e r r o r i n a Q u a l i f i e d Domestic 

R e l a t i o n s Order ("QDRO") i n case no. DR-99-138. C y n t h i a C. 

Montgomery ("the w i f e " ) c r o s s - a p p e a l s from the same judgment 

of the t r i a l c o u r t i n s o f a r as i t d e n i e d her p e t i t i o n f o r a 

r u l e n i s i w i t h o u t c o n d u c t i n g an e v i d e n t i a r y h e a r i n g on the 

m e r i t s i n case no. DR-99-138.01. 

The p a r t i e s were m a r r i e d on J u l y 17, 1975, and they were 

d i v o r c e d by the t r i a l c o u r t on May 11, 1999. The p a r t i e s 

e x e c u t e d a w r i t t e n agreement r e g a r d i n g the d i v i s i o n of t h e i r 

m a r i t a l p r o p e r t y on A p r i l 5, 1999, and the d i v o r c e judgment 

i n c o r p o r a t e d the p a r t i e s ' w r i t t e n agreement. The p a r t i e s ' 

agreement p r o v i d e d , among o t h e r t h i n g s , t h a t the w i f e would 

r e c e i v e an award of the husband's r e t i r e m e n t b e n e f i t s , as 

f o l l o w s : 

"9. RETIREMENT: The Wife i s hereby awarded 35% 
of the Husband's r e t i r e m e n t e x c l u d i n g h i s S o c i a l 
S e c u r i t y . S a i d award s h a l l i n c l u d e any i n c r e a s e s 
t h a t the husband may get p r i o r t o and f o l l o w i n g the 
time he b e g i n s t o draw h i s r e t i r e m e n t b e n e f i t s . 

"10. 401K FUND: The Wife i s hereby awarded 
$15,000.00 of the husband's 401K fund. ... T h i s 
decree meets the d e f i n i t i o n of a Q u a l i f i e d Domestic 
R e l a t i o n s Order as s p e c i f i e d i n ERISA S e c t i o n 206(d) 
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and I n t e r n a l Revenue Code 414(p) " 

The r e c o r d c o n t a i n s a QDRO s i g n e d and e n t e r e d by the 

t r i a l c o u r t on May 13, 1999, r e g a r d i n g the r e t i r e m e n t b e n e f i t s 

s e t f o r t h i n pa r a g r a p h 10 of the p a r t i e s ' agreement. 1 N e i t h e r 

the p a r t i e s ' w r i t t e n agreement nor the d i v o r c e judgment 

p r o v i d e d f o r a QDRO t o be e n t e r e d t o implement the p r o v i s i o n 

s e t f o r t h i n pa r a g r a p h 9 of the p a r t i e s ' agreement. 

On May 11, 2005, 2 a t the re q u e s t of the w i f e , the t r i a l 

c o u r t e n t e r e d a QDRO r e g a r d i n g the payment of the r e t i r e m e n t 

b e n e f i t s s e t f o r t h i n parag r a p h 9 of the p a r t i e s ' agreement 

("QDRO #2"). QDRO #2 s t a t e d , i n p e r t i n e n t p a r t : 

" [ T ] h a t [ t h e w i f e ] i s e n t i t l e d t o r e c e i v e a b e n e f i t 
from [ t h e B a s i c R e t i r e m e n t P l a n f o r Employees of 
Army & A i r F o r c e Exchange S e r v i c e ] of a b e n e f i t 
p a y a b l e t o [ t h e w i f e ] t h a t i s e q u i v a l e n t i n v a l u e t o 
35% of [ t h e husband's] a c c r u e d b e n e f i t due t o 
b e n e f i t s e r v i c e between J u l y 17, 1975 and January 1,  
1999, commencing on the e a r l i e s t date on which [the 
husband] c o u l d commence r e c e i v i n g b e n e f i t s i f [the 
husband] s e p a r a t e d from s e r v i c e . " 

1 I t was u n d i s p u t e d t h a t the husband had p a i d the w i f e the 
r e t i r e m e n t b e n e f i t s s e t f o r t h i n pa r a g r a p h 10 of the p a r t i e s ' 
agreement. 

2The o r d e r of the t r i a l c o u r t s t a t e s t h a t i t was s i g n e d 
on May 11, 2004. No e x p l a n a t i o n f o r t h i s d i s c r e p a n c y i s 
o f f e r e d , except t h a t the t r i a l c o u r t c o u l d have i n c o r r e c t l y 
d a t e d the o r d e r . N o n e t h e l e s s , the o r d e r was not e n t e r e d by the 
c l e r k of the t r i a l c o u r t u n t i l May 11, 2005. 
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(Emphasis added.) The husband d i d not o b j e c t t o the e n t r y of 

QDRO #2, d e s p i t e the f a c t t h a t he a p p a r e n t l y never r e c e i v e d 

f o r m a l n o t i c e of the w i f e ' s r e q u e s t f o r the t r i a l c o u r t t o 

e n t e r QDRO #2. QDRO #2 c o n t a i n e d a p r o v i s i o n t h a t s t a t e d t h a t 

the t r i a l c o u r t " r e t a i n [ e d ] j u r i s d i c t i o n t o amend t h i s [ o ] r d e r 

f o r purposes of e s t a b l i s h i n g and m a i n t a i n i n g i t s 

q u a l i f i c a t i o n s as a [QDRO] " 

On December 14, 2007, two and o n e - h a l f years a f t e r the 

t r i a l c o u r t had e n t e r e d QDRO #2, the w i f e f i l e d a motion t o 

amend QDRO #2. She s t a t e d t h a t QDRO #2 e r r o n e o u s l y s t a t e d t h a t 

the " b e n e f i t s e r v i c e d a t e s " were between J u l y 17, 1975, and 

January 1, 1999. 3 The w i f e argued t h a t , p u r s u a n t t o paragraph 

9 of the p a r t i e s ' agreement as i n c o r p o r a t e d i n t o the d i v o r c e 

judgment, she was e n t i t l e d t o 35% of the husband's r e t i r e m e n t 

b e n e f i t s from J u l y 17, 1975, u n t i l the date of the husband's 

r e t i r e m e n t , i n c l u d i n g any i n c r e a s e s he r e c e i v e d " p r i o r t o and 

f o l l o w i n g the time he began t o r e c e i v e r e t i r e m e n t b e n e f i t s . " 

The w i f e ' s motion i n c l u d e d a c e r t i f i c a t e of s e r v i c e s t a t i n g 

t h a t the motion had been m a i l e d t o the husband a t an address 

3 A p p a r e n t l y , January 1, 1999, i s the date the p a r t i e s 
s e p a r a t e d . 
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i n Texas. I t was u n d i s p u t e d t h a t the w i f e had not p a i d any 

f i l i n g f e e s r e l a t e d t o the p r o c e e d i n g r e s u l t i n g i n QDRO #2 or 

the p r o c e e d i n g s e e k i n g t o amend QDRO #2. 

On Febr u a r y 8, 2008, the t r i a l c o u r t " s e t a s i d e " QDRO #2 

and e n t e r e d an amended QDRO ("QDRO #3"), which s t a t e d t h a t the 

w i f e 

" i s e n t i t l e d t o r e c e i v e a b e n e f i t from [the B a s i c 
R e t i r e m e n t P l a n f o r Employees of Army & A i r Force 
Exchange S e r v i c e ] of a b e n e f i t p a y a b l e t o [the 
husband] t h a t i s e q u i v a l e n t i n v a l u e t o 35% of the 
[husband's] a c c r u e d b e n e f i t due t o b e n e f i t s e r v i c e 
between J u l y 17, 1975 and the date of the 
[husband's] r e t i r e m e n t , commencing on the e a r l i e s t 
date on which the [husband] c o u l d commence r e c e i v i n g 
b e n e f i t s i f the [husband] s e p a r a t e d from s e r v i c e . " 

(Emphasis added.) 

On Febr u a r y 26, 2008, the husband f i l e d a motion t o s e t 

a s i d e QDRO #3. In supp o r t of h i s motion, the husband argued 

t h a t the w i f e ' s motion t o amend QDRO #2 was i n f a c t a p e t i t i o n 

t o m odify the d i v o r c e judgment r e g a r d i n g her s u p p o r t , t h a t he 

had not been p r o p e r l y s e r v e d w i t h the w i f e ' s " p e t i t i o n t o 

modify," t h a t the w i f e had f a i l e d t o pay the r e q u i r e d f i l i n g 

f ee f o r a " p e t i t i o n t o modify," t h a t the t r i a l c o u r t had not 

r e t a i n e d j u r i s d i c t i o n over QDRO #2 and, t h u s , l a c k e d 

j u r i s d i c t i o n t o e n t e r QDRO #3 because the m o d i f i c a t i o n was not 
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r e q u i r e d f o r "the purpose of e s t a b l i s h i n g o r m a i n t a i n i n g i t s 

q u a l i f i c a t i o n s as an approved p l a n , " and t h a t the w i f e had 

committed a f r a u d on the c o u r t by s e e k i n g t o s u b s t a n t i a l l y 

i n c r e a s e the amount of r e t i r e m e n t b e n e f i t s she was due 

pur s u a n t t o the p a r t i e s ' agreement as i t was i n c o r p o r a t e d i n t o 

the d i v o r c e judgment. 

In response t o the husband's motion, the w i f e argued t h a t 

QDRO #2 c o n t a i n e d a " c l e r i c a l e r r o r " because i t s t a t e d t h a t 

the w i f e would r e c e i v e 35% of the husband's r e t i r e m e n t 

b e n e f i t s t h a t had a c c r u e d o n l y between J u l y 17, 1975, and 

January 1, 1999. The w i f e f u r t h e r argued t h a t QDRO #3 does not 

modify the o r i g i n a l judgment of d i v o r c e , but o n l y e n f o r c e s the 

o r i g i n a l agreement of the p a r t i e s , and t h a t a copy of the 

motion t o amend was m a i l e d t o the husband a t h i s l a s t known 

add r e s s . 

On May 16, 2008, the w i f e i n i t i a t e d a s e p a r a t e a c t i o n 

r e q u e s t i n g t h a t the t r i a l c o u r t i s s u e a r u l e n i s i and h o l d the 

husband i n c i v i l and c r i m i n a l contempt f o r f a i l i n g t o pay the 

w i f e 35% of the r e t i r e m e n t b e n e f i t s t h a t he had been 

r e c e i v i n g , i n v i o l a t i o n of the d i v o r c e judgment e n t e r e d by the 

t r i a l c o u r t i n 1999. 
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The t r i a l c o u r t conducted a h e a r i n g on a l l pending 

motions on September 11, 2008. The t r i a l c o u r t heard arguments 

from b o t h p a r t i e s r e g a r d i n g the amendment of QDRO #2, 

s p e c i f i c a l l y , whether QDRO #3 c o r r e c t e d a c l e r i c a l e r r o r i n 

QDRO #2 or whether QDRO #3 c o n s t i t u t e d an amendment t o the 

d i v o r c e judgment. The t r i a l c o u r t s t a t e d t h a t the i s s u e was 

one of law, t h a t i t would take the ma t t e r under advisement, 

and t h a t i t would s e t the h e a r i n g on the w i f e ' s motion f o r a 

r u l e n i s i f o r a l a t e r d a t e . 

However, the w i f e proceeded t o o f f e r the t e s t i m o n y of her 

former a t t o r n e y who had p r e p a r e d and f i l e d QDRO #2 on b e h a l f 

of the w i f e . The w i f e ' s former a t t o r n e y t e s t i f i e d t h a t he had 

made a c l e r i c a l e r r o r i n e n t e r i n g the date "January 1, 1999," 

because i t was not i n accordance w i t h the p a r t i e s ' w r i t t e n 

agreement t h a t had been i n c o r p o r a t e d i n t o the d i v o r c e 

judgment. The w i f e ' s former a t t o r n e y a l s o s t a t e d t h a t the w i f e 

had p o i n t e d out the e r r o r a f t e r he had f i l e d QDRO #2 w i t h the 

t r i a l c o u r t but t h a t the w i f e had r e t a i n e d new c o u n s e l b e f o r e 

he had had the o p p o r t u n i t y t o c o r r e c t the e r r o r . 

On December 31, 2008, the t r i a l c o u r t e n t e r e d an o r d e r 

s t a t i n g t h a t QDRO #2 " c o n t a i n e d a mi s s t a t e m e n t of the 
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agreement of the p a r t i e s . " The t r i a l c o u r t a l s o r u l e d on the 

w i f e ' s p e t i t i o n f o r a r u l e n i s i and h e l d t h a t the husband was 

not i n contempt f o r f a i l u r e t o pay r e t i r e m e n t b e n e f i t s t o the 

w i f e . The t r i a l c o u r t o r d e r e d t h a t QDRO #3 was " i n f u l l f o r c e 

and e f f e c t . " The husband and the w i f e f i l e d t i m e l y n o t i c e s of 

app e a l t o t h i s c o u r t . 

On a p p e a l the husband argues t h a t the t r i a l c o u r t d i d not 

have j u r i s d i c t i o n t o e n t e r QDRO #2 or QDRO #3 because he was 

not p r o p e r l y s e r v e d w i t h summonses o r n o t i c e of the w i f e ' s 

p e t i t i o n s and because the w i f e d i d not pay new f i l i n g f e e s . 

The husband a l s o argues t h a t the t r i a l c o u r t d i d not have 

j u r i s d i c t i o n t o e n t e r QDRO #3 because, he says, i t was an 

amendment t o the d i v o r c e judgment t h a t was e n t e r e d i n 1999 and 

the t r i a l c o u r t had l o s t j u r i s d i c t i o n t o amend the d i v o r c e 

judgment. The w i f e c r o s s - a p p e a l s and argues t h a t the t r i a l 

c o u r t e r r e d i n c o n c l u d i n g t h a t the husband was not i n contempt 

w i t h o u t c o n d u c t i n g an e v i d e n t i a r y h e a r i n g . 

The Husband's A p p e a l 

The husband argues t h a t the w i f e was r e q u i r e d t o pay a 

new f i l i n g fee upon her re q u e s t f o r QDRO #2 because the w i f e 

was " s e e k i n g t o modify or e n f o r c e an e x i s t i n g d o m estic 
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r e l a t i o n s o r d e r . " See § 12 - 1 9 - 7 1 ( a ) ( 7 ) , A l a . Code 1975 

( r e q u i r i n g the payment of a f i l i n g f e e i n the amount of "[t]wo 

hundred f o r t y - e i g h t d o l l a r s ($248) f o r cases f i l e d i n the 

domestic r e l a t i o n s docket of the c i r c u i t c o u r t s e e k i n g t o 

modify or e n f o r c e an e x i s t i n g domestic r e l a t i o n s o r d e r " ) . The 

w i f e argues t h a t she was not r e q u i r e d t o pay f i l i n g f e e s 

because QDRO #2 and QDRO #3 were b o t h e n t e r e d by the t r i a l 

c o u r t p u r s u a n t t o i t s power t o c o r r e c t c l e r i c a l e r r o r s 

p u r s u a n t t o Rule 6 0 ( a ) , A l a . R. C i v . P. 

The i s s u e a t the h e a r t of t h i s i s case i s whether a t r i a l 

c o u r t r e t a i n s j u r i s d i c t i o n over a d i v o r c e judgment i n o r d e r t o 

implement or e n f o r c e i t s judgment. T h i s c o u r t has h e l d t h a t 

"[a] c o u r t r e n d e r i n g a judgment has the i n h e r e n t power t o 

e n f o r c e i t s judgment and t o make such o r d e r s as may be 

ne c e s s a r y t o render i t e f f e c t i v e . " K i n g v. K i n g , 636 So. 2d 

1249, 1254 ( A l a . C i v . App. 1994); see a l s o P a t c h e t t v.  

P a t c h e t t , 469 So. 2d 642 ( A l a . C i v . App. 1985). We conclude 

t h a t a t r i a l c o u r t has the i n h e r e n t power t o i s s u e a QDRO 

subsequent t o the e n t r y of a d i v o r c e judgment i n an e f f o r t t o 

implement o r e n f o r c e the judgment o r t o render the d i v o r c e 

judgment e f f e c t i v e . Cf. J a r d i n e v. J a r d i n e , 918 So. 2d 127, 

9 



2080400 

131-32 ( A l a . C i v . App. 2005) ( d i s c u s s i n g and q u o t i n g Haney v.  

Haney, 50 A l a . App. 79, 81, 277 So. 2d 356, 357 ( A l a . C i v . 

App. 1973), i n which t h i s c o u r t h e l d t h a t a t r i a l c o u r t had 

the power t o o r d e r the s a l e of a m a r i t a l r e s i d e n c e , even 

though a p r o v i s i o n f o r the s a l e of the m a r i t a l r e s i d e n c e was 

not s e t f o r t h i n the p a r t i e s ' o r i g i n a l agreement or the 

d i v o r c e judgment, because "the p a r t i e s ' o r i g i n a l d i v o r c e 

agreement and r e s u l t i n g judgment 'was f i n a l o n l y under the  

c i r c u m s t a n c e s e x i s t i n g a t the tim e , but [was] s u b j e c t t o 

m o d i f i c a t i o n f o r the purpose of implementing' the r e s u l t  

i n t e n d e d by t h a t judgment"). 

However, we agree w i t h the husband t h a t the w i f e s h o u l d 

have f i l e d s e p a r a t e a c t i o n s , p a i d the a p p r o p r i a t e f i l i n g f e e s , 

and g i v e n the husband p r o p e r n o t i c e of her f i l i n g s because the 

w i f e was s e e k i n g t o implement or e n f o r c e the d i v o r c e 

judgment. 4 Cf. C o l b u r n v. C o l b u r n , 14 So. 3d 176, 178 ( A l a . 

C i v . App. 2009) ( h o l d i n g t h a t the t r i a l c o u r t l a c k e d 

j u r i s d i c t i o n t o e n t e r a judgment of contempt "because the 

4We note t h a t t h e r e was some i n d i c a t i o n t h a t the husband 
had a c t u a l n o t i c e of the w i f e ' s i n t e n t t o i n i t i a t e the 
p r o c e e d i n g s s e e k i n g the e n t r y of the QDROs, but the p a r t i e s do 
not d i s p u t e the f a c t t h a t the w i f e d i d not pay any f i l i n g 
f e e s . 
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p a r t i e s f i l e d t h e i r [contempt] motions a f t e r the e n t r y of a 

f i n a l judgment i n the case, [and, t h e r e f o r e , ] t h e i r motions 

c o n s t i t u t e d independent p r o c e e d i n g s over which the t r i a l c o u r t 

c o u l d g a i n j u r i s d i c t i o n o n l y i f the p a r t i e s p a i d the f i l i n g 

f e e s r e q u i r e d t o commence such p r o c e e d i n g s " ) . S e c t i o n 12-19-

7 1 ( a ) , A l a . Code 1975, s e t s f o r t h the amount of f i l i n g f e e s t o 

be p a i d i n c i v i l a c t i o n s , and s u b s e c t i o n (7) s t a t e s the d o l l a r 

amount r e q u i r e d " f o r cases f i l e d i n the domestic r e l a t i o n s 

d ocket of the c i r c u i t c o u r t s e e k i n g t o modify o r e n f o r c e an 

e x i s t i n g d o m estic r e l a t i o n s o r d e r . " 

Because the w i f e d i d not pay any f i l i n g f e e s when f i l i n g 

her motion r e q u e s t i n g the e n t r y of a QDRO, the t r i a l c o u r t was 

never v e s t e d w i t h j u r i s d i c t i o n t o e n t e r QDRO #2, and, 

t h e r e f o r e , i t s judgment of May 11, 2005, p u r p o r t i n g t o e n t e r 

QDRO #2 i s v o i d . 5 See Vann v. Cook, 989 So. 2d 556, 559 ( A l a . 

C i v . App. 2008) ( h o l d i n g t h a t "[a] judgment e n t e r e d by a c o u r t 

l a c k i n g s u b j e c t - m a t t e r j u r i s d i c t i o n i s a b s o l u t e l y v o i d " ) . We 

f u r t h e r conclude t h a t the t r i a l c o u r t d i d not have 

5 A l t h o u g h the husband d i d not o b j e c t t o the e n t r y of QDRO 
#2, s u b j e c t - m a t t e r j u r i s d i c t i o n cannot be waived. See R i l e y v. 
Hughes, [Ms. 1080006, F e b r u a r y 6, 2009] So. 3d , 
(A l a . 2009) ( " s u b j e c t - m a t t e r j u r i s d i c t i o n cannot be waived by 
the f a i l u r e t o argue i t as an i s s u e " ) . 
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j u r i s d i c t i o n t o e n t e r QDRO #3 f o r the same reasons t h a t i t d i d 

not have j u r i s d i c t i o n t o e n t e r QDRO #2 and t h a t , t h e r e f o r e , 

the t r i a l c o u r t ' s judgment of Febru a r y 8, 2008, i s v o i d as 

w e l l . 6 "A v o i d judgment w i l l not sup p o r t an a p p e a l , and 'an 

a p p e l l a t e c o u r t must d i s m i s s an attempted a p p e a l from such a 

v o i d judgment.'" C o l b u r n v. C o l b u r n , 14 So. 3d a t 179 ( q u o t i n g 

Vann v. Cook, 989 So. 2d a t 559). T h e r e f o r e , the husband's 

a p p e a l i s d i s m i s s e d , and the t r i a l c o u r t i s i n s t r u c t e d t o 

va c a t e i t s o r d e r of Fe b r u a r y 8, 2008, and t o v a c a t e i t s o r d e r 

6Because we have con c l u d e d t h a t the t r i a l c o u r t l a c k e d 
j u r i s d i c t i o n t o e n t e r QDRO #2, the w i f e ' s argument t h a t QDRO 
#3 was e n t e r e d p u r s u a n t t o Rule 60(a) t o c o r r e c t a c l e r i c a l 
e r r o r c o n t a i n e d i n QDRO #2 i s w i t h o u t m e r i t . Furthermore, we 
r e j e c t the w i f e ' s argument t h a t QDRO #2 was e n t e r e d t o c o r r e c t 
a c l e r i c a l e r r o r i n the p a r t i e s ' d i v o r c e judgment p u r s u a n t t o 
Rule 6 0 ( a ) . We conclude t h a t the e n t r y of QDRO #2 goes beyond 
the scope of Rule 6 0 ( a ) , which 

" d e a l s s o l e l y w i t h the c o r r e c t i o n of c l e r i c a l 
e r r o r s . E r r o r s of a more s u b s t a n t i a l n a t u r e are t o 
be c o r r e c t e d by a motion under Ru l e s 5 9 ( e ) [ , A l a . R. 
C i v . P.,] or 6 0 ( b ) [ , A l a . R. C i v . P ] . Thus the Rule 
60(a) motion can o n l y be used t o make the judgment 
or r e c o r d speak the t r u t h and cannot be used t o make 
i t say something o t h e r than what was o r i g i n a l l y 
pronounced." 

Committee Comments on 1973 A d o p t i o n of Rule 60. 
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of May 11, 2005. 7 

The Wife's C r o s s - A p p e a l 

The w i f e argues on appeal t h a t the t r i a l c o u r t e r r e d i n 

f a i l i n g t o conduct an e v i d e n t i a r y h e a r i n g on her p e t i t i o n f o r 

a r u l e n i s i because the t r i a l c o u r t made i t s f i n d i n g w i t h o u t 

h e a r i n g any ev i d e n c e r e g a r d i n g her a l l e g a t i o n s of contempt. At 

the f i n a l h e a r i n g i n t h i s case, the t r i a l c o u r t s t a t e d on the 

r e c o r d t h a t a h e a r i n g on the w i f e ' s contempt p e t i t i o n , which 

was p r o p e r l y f i l e d as a s e p a r a t e a c t i o n , would be c o n t i n u e d 

and r e s c h e d u l e d f o r a l a t e r d a t e . However, the t r i a l c o u r t , 

w i t h o u t h e a r i n g any ev i d e n c e r e g a r d i n g contempt, i s s u e d a 

judgment f i n d i n g t h a t the husband was not i n contempt. 

G e n e r a l l y , "'[w]hether a p a r t y i s i n contempt of c o u r t i s 

a d e t e r m i n a t i o n committed t o the sound d i s c r e t i o n of the t r i a l 

7Because the t r i a l c o u r t never a c q u i r e d j u r i s d i c t i o n t o 
e n t e r or "amend" a QDRO i n t h i s case, we p r e t e r m i t d i s c u s s i o n 
of the husband's argument t h a t QDRO #3 s u b s t a n t i a l l y m o d i f i e d 
the d i v i s i o n of the p a r t i e s ' m a r i t a l p r o p e r t y . We note t h a t 
any subsequent QDRO e n t e r e d by the t r i a l c o u r t may be used 
o n l y t o implement the d i v i s i o n of p r o p e r t y as s t a t e d i n the 
p a r t i e s ' d i v o r c e judgment. However, the e n t r y of a QDRO, i n 
and of i t s e l f , i s not a m o d i f i c a t i o n of a p r o p e r t y d i v i s i o n . 
See K i n g v. K i n g , 636 So. 2d a t 1253-54 ("Changing the method 
of d i s p o s i t i o n of m a r i t a l p r o p e r t y merely m o d i f i e s the means 
of d i s p o s i n g of the p r o p e r t y , and not the d i v i s i o n of the 
p r o p e r t y . " ( c i t i n g Posey v. Loomis, 641 So. 2d 797 ( A l a . C i v . 
App. 19 9 3 ) ) ) . 
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c o u r t , and, absent an abuse of t h a t d i s c r e t i o n or u n l e s s the 

judgment of the t r i a l c o u r t i s unsupported by the e v i d e n c e so 

as t o be p l a i n l y and p a l p a b l y wrong, t h i s c o u r t w i l l a f f i r m . ' " 

Gordon v. Gordon, 804 So. 2d 241, 243 ( A l a . C i v . App. 2001) 

( q u o t i n g S t a c k v. S t a c k , 646 So. 2d 51, 56 ( A l a . C i v . App. 

1994)) (emphasis added). The husband argues t h a t i t was 

u n d i s p u t e d t h a t he had p a i d the r e t i r e m e n t b e n e f i t s r e q u i r e d 

p u r s u a n t t o a l l v a l i d o r d e r s of the t r i a l c o u r t . A l t h o u g h i t 

was u n d i s p u t e d t h a t the husband had p a i d the w i f e the b e n e f i t s 

as s e t f o r t h i n p a r a g r a p h 10 of the p a r t i e s ' w r i t t e n 

agreement, t h e r e i s n o t h i n g i n the r e c o r d t o i n d i c a t e t h a t the 

husband had p a i d the w i f e any p o r t i o n of the r e t i r e m e n t 

b e n e f i t s contemplated i n p a r a g r a p h 9 of the p a r t i e s ' 

agreement. Because the t r i a l c o u r t heard no e v i d e n c e r e g a r d i n g 

the a l l e g a t i o n s s e t f o r t h i n the w i f e ' s p e t i t i o n f o r a r u l e 

n i s i and because t h e r e i s no e v i d e n c e i n the r e c o r d t o s u p p o r t 

the t r i a l c o u r t ' s f i n d i n g t h a t the husband was not i n 

contempt, the judgment of the t r i a l c o u r t f i n d i n g t h a t the 

husband was not i n contempt i s due t o be r e v e r s e d , and the 

cause i s remanded f o r the t r i a l c o u r t t o conduct an 

e v i d e n t i a r y h e a r i n g on the w i f e ' s p e t i t i o n f o r a r u l e n i s i . 
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APPEAL -- APPEAL DISMISSED WITH INSTRUCTIONS. 

CROSS-APPEAL -- REVERSED AND REMANDED WITH INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n , Thomas, and Moore, J J . , 
concur. 
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