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and D u r o - L a s t , I n c . ( " D u r o - L a s t " ) . F o r t h e r e a s o n s s t a t e d 

h e r e i n , we a f f i r m i n p a r t , r e v e r s e i n p a r t , and remand. 

W i l s o n owns c o n d o m i n i u m u n i t 83 o f The B r e a k e r s 

Condominiums ("The B r e a k e r s " ) , l o c a t e d i n G u l f S h o r e s . I n 

September 2004, H u r r i c a n e I v a n c a u s e d damage t o The B r e a k e r s 

n e c e s s i t a t i n g r e p a i r s t o , among o t h e r t h i n g s , The B r e a k e r s ' 

r o o f . The B r e a k e r s Condominium A s s o c i a t i o n ("the 

A s s o c i a t i o n " ) t h e r e a f t e r e n t e r e d i n t o a c o n t r a c t w i t h C -Sharpe 

t o p e r f o r m t h e n e e d e d r e p a i r work. C-Sharpe e n t e r e d i n t o a 

s u b c o n t r a c t w i t h Dobson on M a r c h 10, 2005, f o r t h e 

i n s t a l l a t i o n o f a new r o o f on The B r e a k e r s u s i n g a r o o f i n g 

s y s t e m m a n u f a c t u r e d b y D u r o - L a s t . 

On November 3, 2006, W i l s o n , whose c o n d o m i n i u m u n i t i s 

l o c a t e d on t h e t o p f l o o r o f The B r e a k e r s , f i l e d an a c t i o n 

a g a i n s t C - S h a r p e , Dobson, and D u r o - L a s t ( c o l l e c t i v e l y , " t h e 

d e f e n d a n t s " ) i n w h i c h he a l l e g e d t h a t t h e y h a d a c t e d 

n e g l i g e n t l y w h i l e c o n d u c t i n g r e p a i r s a t The B r e a k e r s . 

S p e c i f i c a l l y , he a l l e g e d t h a t t h e y h a d damaged h i s u n i t on two 

s e p a r a t e o c c a s i o n s by p a r t i a l l y r e m o v i n g The B r e a k e r s ' r o o f 

and n e g l i g e n t l y f a i l i n g t o p r e p a r e i t f o r i n c l e m e n t w e a t h e r . 

He a l s o a l l e g e d t h a t t h e d e f e n d a n t s h a d n e g l i g e n t l y c a u s e d 
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h o l e s t o be p u n c h e d , hammered, o r d r i l l e d i n t o t h e c e i l i n g o f 

h i s c o n d o m i n i u m u n i t , c a u s i n g damage t o t h e u n i t ' s i n t e r i o r 

a n d f u r n i s h i n g s . F i n a l l y , he a l l e g e d t h a t t h e d e f e n d a n t s ' 

n e g l i g e n c e c o n s t i t u t e d a b r e a c h o f " t h e c o n t r a c t b e t w e e n [ t h e 

A s s o c i a t i o n ] and t h e d e f e n d a n t s " ("the a l l e g e d c o n t r a c t " ) . 

On September 29, 2008, Dobson f i l e d a m o t i o n f o r a 

summary j u d g m e n t . I t a r g u e d t h a t W i l s o n d i d n o t have s t a n d i n g 

t o a s s e r t h i s c l a i m o f b r e a c h o f c o n t r a c t b e c a u s e he was n o t 

a p a r t y t o any c o n t r a c t b e t w e e n i t and t h e A s s o c i a t i o n . 

Dobson p o i n t e d o u t t h a t W i l s o n h a d a d m i t t e d , i n h i s 

d e p o s i t i o n , t h a t t h e A s s o c i a t i o n h a d n o t a u t h o r i z e d h i m t o sue 

on t h e A s s o c i a t i o n ' s b e h a l f , and Dobson a r g u e d t h a t , as a 

g e n e r a l r u l e , a l i t i g a n t does n o t have s t a n d i n g t o a s s e r t t h e 

r i g h t s o f a t h i r d p a r t y . Dobson a r g u e d t h a t W i l s o n d i d n o t 

have s t a n d i n g t o a s s e r t h i s c l a i m s o f n e g l i g e n c e b e c a u s e , 

p u r s u a n t t o A l a b a m a l a w , t h e r o o f o f The B r e a k e r s c o n s t i t u t e d 

a common a r e a t o w h i c h t h e A s s o c i a t i o n , and n o t W i l s o n , h e l d 

t i t l e . M o r e o v e r , i t a r g u e d , t h e D e c l a r a t i o n o f Condominium 

f i l e d by t h e d e v e l o p e r o f The B r e a k e r s i n 1980 ("the 

d e c l a r a t i o n s " ) , t o w h i c h W i l s o n h a d a d m i t t e d i n h i s d e p o s i t i o n 

he h a d bound h i m s e l f , p r o v i d e d t h a t t h e A s s o c i a t i o n " s h a l l 
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m a i n t a i n , r e p a i r a nd r e p l a c e a t i t s e x p e n s e a l l p o r t i o n s o f a 

u n i t w h i c h a r e common e l e m e n t s , i n c l u d i n g " t h e r o o f , a nd t h a t 

" [ a ] n y i n c i d e n t a l damage c a u s e d t o a u n i t b y s u c h work s h a l l 

be p r o m p t l y r e p a i r e d a t t h e e x p e n s e o f t h e A s s o c i a t i o n . " 

Thus, Dobson a r g u e d , b e c a u s e " [ i ] t was t h e A s s o c i a t i o n ' s 

r e p a i r o f common e l e m e n t s w h i c h c a u s e d t h e damages a l l e g e d b y 

W i l s o n i n h i s C o m p l a i n t , " W i l s o n ' s c a u s e o f a c t i o n was a g a i n s t 

t h e A s s o c i a t i o n a nd W i l s o n d i d n o t have r e c o u r s e a g a i n s t 

Dobson. On O c t o b e r 6, 2008, C-Sharpe f i l e d a document 

i n d i c a t i n g t h a t i t was j o i n i n g Dobson's m o t i o n f o r a summary 

ju d g m e n t , and i t a d o p t e d a l l t h e a r g u m e n t s and e v i d e n c e t h a t 

Dobson h a d f i l e d i n s u p p o r t o f i t s summary-judgment m o t i o n . 

On O c t o b e r 7, 2008, D u r o - L a s t f i l e d a m o t i o n f o r a 

summary j u d g m e n t . I t a r g u e d t h a t W i l s o n l a c k e d s t a n d i n g t o 

a s s e r t a b r e a c h - o f - c o n t r a c t c l a i m a g a i n s t i t b e c a u s e n e i t h e r 

he n o r t h e A s s o c i a t i o n h a d e n t e r e d i n t o a c o n t r a c t w i t h Duro-

L a s t . D u r o - L a s t a r g u e d t h a t W i l s o n d i d n o t have s t a n d i n g t o 

p u r s u e n e g l i g e n c e c l a i m s a g a i n s t i t f o r t h e same r e a s o n s 

a r g u e d by Dobson and C- S h a r p e . 

On O c t o b e r 17, 2008, W i l s o n f i l e d a r e s p o n s e t o a l l t h r e e 

d e f e n d a n t s ' summary-judgment m o t i o n s . W i l s o n a r g u e d t h a t C-
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S h a r p e ' s m o t i o n , c o n s i s t i n g o n l y o f a s t a t e m e n t t h a t C-Sharpe 

was j o i n i n g i n t h e m o t i o n f i l e d b y Dobson, was p r o c e d u r a l l y 

d e f i c i e n t b e c a u s e i t d i d n o t c o m p l y w i t h t h e f i l i n g 

r e q u i r e m e n t s o f R u l e 56, A l a . R. C i v . P. As t o a l l t h e 

d e f e n d a n t s , W i l s o n a r g u e d t h a t he h a d s t a n d i n g t o p u r s u e h i s 

b r e a c h - o f - c o n t r a c t c l a i m b e c a u s e , a c c o r d i n g t o him, he was a 

t h i r d - p a r t y b e n e f i c i a r y t o t h e a l l e g e d c o n t r a c t b e t w e e n t h e 

A s s o c i a t i o n and t h e d e f e n d a n t s . He a s s e r t e d t h a t t h e 

d e f e n d a n t s h a d f a i l e d t o o f f e r an argument o r e v i d e n c e w i t h 

r e g a r d t o h i s s t a n d i n g as a t h i r d - p a r t y b e n e f i c i a r y o f t h a t 

c o n t r a c t , and he a r g u e d t h a t t h e r e was a g e n u i n e i s s u e o f 

m a t e r i a l f a c t as t o w h e t h e r he h a d s u c h s t a n d i n g . W i l s o n 

a r g u e d t h a t t h e f a c t t h a t t h e d e c l a r a t i o n s p r o v i d e t h a t t h e 

A s s o c i a t i o n c o u l d be h e l d l i a b l e f o r t h e damage t o h i s 

c o n d o m i n i u m u n i t c a u s e d by t h e d e f e n d a n t s ' n e g l i g e n c e n e i t h e r 

e x o n e r a t e d t h e d e f e n d a n t s f r o m l i a b i l i t y f o r t h e i r n e g l i g e n t 

a c t s n o r d e p r i v e d h i m o f s t a n d i n g t o b r i n g h i s n e g l i g e n c e 

c l a i m s a g a i n s t them. 

On O c t o b e r 21, 2008, t h e t r i a l c o u r t e n t e r e d an o r d e r 

g r a n t i n g C - S h a r p e ' s m o t i o n t o j o i n Dobson's m o t i o n f o r a 

summary j u d g m e n t , a n d i t e n t e r e d summary j u d g m e n t s i n f a v o r o f 
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a l l t h e d e f e n d a n t s . W i l s o n f i l e d a t i m e l y n o t i c e o f a p p e a l t o 

t h e supreme c o u r t , w h i c h t r a n s f e r r e d h i s a p p e a l t o t h i s c o u r t 

p u r s u a n t t o § 1 2 - 2 - 7 ( 6 ) , A l a . Code 1975. 

Our r e v i e w o f a summary judgment i s de novo. 

H o l l i n g s w o r t h v. C i t y o f Rainbow C i t y , 826 So. 2d 787, 789 

( A l a . 2 0 0 1 ) . 

" ' I n r e v i e w i n g t h e d i s p o s i t i o n o f a m o t i o n f o r 
summary j u d g m e n t , "we u t i l i z e t h e same s t a n d a r d as 
t h e t r i a l c o u r t i n d e t e r m i n i n g w h e t h e r t h e e v i d e n c e 
b e f o r e [ i t ] made o u t a g e n u i n e i s s u e o f m a t e r i a l 
f a c t , " B u s s e y v. Joh n Deere Co., 531 So. 2d 860, 
862 ( A l a . 1 9 8 8 ) , and w h e t h e r t h e movant was 
" e n t i t l e d t o a judgment as a m a t t e r o f l a w . " W r i g h t  
v. W r i g h t , 654 So. 2d 542 ( A l a . 1 9 9 5 ) ; R u l e 5 6 ( c ) , 
A l a . R. C i v . P. When t h e movant makes a p r i m a f a c i e 
s h o w i n g t h a t t h e r e i s no g e n u i n e i s s u e o f m a t e r i a l 
f a c t , t h e b u r d e n s h i f t s t o t h e nonmovant t o p r e s e n t 
s u b s t a n t i a l e v i d e n c e c r e a t i n g s u c h an i s s u e . B a s s  
v. S o u t h T r u s t Bank o f B a l d w i n C o u n t y , 538 So. 2d 
794, 797-98 ( A l a . 1 9 8 9 ) . E v i d e n c e i s " s u b s t a n t i a l " 
i f i t i s o f " s u c h w e i g h t and q u a l i t y t h a t 
f a i r - m i n d e d p e r s o n s i n t h e e x e r c i s e o f i m p a r t i a l 
j u d g m e n t can r e a s o n a b l y i n f e r t h e e x i s t e n c e o f t h e 
f a c t s o u g h t t o be p r o v e d . " W r i g h t , 654 So. 2d a t 
543 ( q u o t i n g West v. F o u n d e r s L i f e A s s u r a n c e Co. o f  
F l o r i d a , 547 So. 2d 870, 871 ( A l a . 1 9 8 9 ) ) . Our 
r e v i e w i s f u r t h e r s u b j e c t t o t h e c a v e a t t h a t t h i s 
C o u r t must r e v i e w t h e r e c o r d i n a l i g h t most 
f a v o r a b l e t o t h e nonmovant a n d must r e s o l v e a l l 
r e a s o n a b l e d o u b t s a g a i n s t t h e movant. Wilma C o r p .  
v. F l e m i n g Foods o f A l a b a m a , I n c . , 613 So. 2d 359 
( A l a . 1 9 9 3 ) ; H a n n e r s v. B a l f o u r G u t h r i e , I n c . , 564 
So. 2d 412, 413 ( A l a . 1 9 9 0 ) . ' " 
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I d . ( q u o t i n g Hobson v. A m e r i c a n C a s t I r o n P i p e Co., 690 So. 2d 

341, 344 ( A l a . 1 9 9 7 ) ) . 1 

W i l s o n c o n t e n d s t h a t t h e t r i a l c o u r t e r r e d when i t 

e n t e r e d summary j u d g m e n t s i n f a v o r o f t h e d e f e n d a n t s on h i s 

1 I n i t s a p p e l l a t e b r i e f , D u r o - L a s t n o t e s t h a t t h e i s s u e 
o f s t a n d i n g r e l a t e s t o a c o u r t ' s s u b j e c t - m a t t e r j u r i s d i c t i o n 
a nd can be c h a l l e n g e d b y way o f a m o t i o n t o d i s m i s s p u r s u a n t 
t o R u l e 1 2 ( b ) ( 1 ) , A l a . R. C i v . P. Thus, i t i n v i t e s t h i s c o u r t 
t o a n a l y z e t h e p r o p r i e t y o f t h e t r i a l c o u r t ' s summary 
j u d g m e n t s as t h o u g h t h e t r i a l c o u r t h a d e n t e r e d a judgment o f 
d i s m i s s a l p u r s u a n t t o t h a t r u l e . We d e c l i n e t o do s o . The 
s t a n d a r d t h a t a t r i a l c o u r t a p p l i e s when r e s o l v i n g a m o t i o n t o 
d i s m i s s f o r l a c k o f s u b j e c t - m a t t e r j u r i s d i c t i o n u n d e r R u l e 
1 2 ( b ) ( 1 ) i s d i f f e r e n t t h a n t h e s t a n d a r d a p p l i c a b l e t o t h e 
r e s o l u t i o n o f a m o t i o n f o r a summary j u d g m e n t . Compare Ex 
p a r t e S a f e w a y I n s . Co. o f A l a b a m a , I n c . , 990 So. 2d 344, 348¬
50 ( A l a . 2008) ( s e t t i n g f o r t h s t a n d a r d t r i a l c o u r t a p p l i e s i n 
r e s o l v i n g m o t i o n t o d i s m i s s p u r s u a n t t o R u l e 1 2 ( b ) ( 1 ) ) w i t h  
H o l l i n g s w o r t h , 826 So. 2d a t 789 ( s e t t i n g f o r t h s t a n d a r d t r i a l 
c o u r t a p p l i e s i n r e s o l v i n g a m o t i o n f o r a summary j u d g m e n t ) . 
M o s t s i g n i f i c a n t l y f o r p r e s e n t p u r p o s e s , a l t h o u g h a t r i a l 
c o u r t c a n , i n c e r t a i n c i r c u m s t a n c e s , r e s o l v e f a c t u a l d i s p u t e s 
when d e t e r m i n i n g w h e t h e r t o g r a n t a m o t i o n t o d i s m i s s u n d e r 
R u l e 1 2 ( b ) ( 1 ) , see Ex p a r t e S a f e w a y I n s . Co. o f A l a b a m a , I n c . , 
990 So. 2d a t 350, a c o u r t r e v i e w i n g a m o t i o n s e e k i n g a 
summary j u d g m e n t p u r s u a n t t o R u l e 56 does n o t r e s o l v e f a c t u a l 
i s s u e s , s ee H o l l i n g s w o r t h , 826 So. 2d a t 789. 

I n t h e p r e s e n t c a s e , t h e d e f e n d a n t s s o u g h t summary 
j u d g m e n t s p u r s u a n t t o R u l e 56, n o t a d i s m i s s a l o f W i l s o n ' s 
a c t i o n p u r s u a n t t o R u l e 1 2 ( b ) ( 1 ) . T h e r e i s no i n d i c a t i o n t h a t 
t h e t r i a l c o u r t a p p l i e d any s t a n d a r d o t h e r t h a n what t h e 
p a r t i e s u r g e d i t t o a p p l y , i . e . , t h e s t a n d a r d c o n t a i n e d i n 
R u l e 56, when r e s o l v i n g t h e i r m o t i o n s . As a r e s u l t , we w i l l 
r e v i e w t h i s c a s e u n d e r t h e s t a n d a r d a p p l i c a b l e t o summary 
j u d g m e n t s , n o t t h e s t a n d a r d a p p l i c a b l e t o m o t i o n s t o d i s m i s s 
p u r s u a n t t o R u l e 1 2 ( b ) ( 1 ) . 
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c l a i m o f b r e a c h o f c o n t r a c t . As t o t h e d e f e n d a n t s ' a s s e r t i o n 

i n t h e i r summary-judgment m o t i o n s t h a t W i l s o n d i d n o t have 

s t a n d i n g t o a s s e r t a b r e a c h - o f - c o n t r a c t c l a i m b e c a u s e he was 

n o t a p a r t y t o t h e a l l e g e d c o n t r a c t , W i l s o n a s s e r t s t h a t he i s 

e n t i t l e d t o m a i n t a i n a b r e a c h - o f - c o n t r a c t c l a i m a g a i n s t t h e 

d e f e n d a n t s b e c a u s e he was a t h i r d - p a r t y b e n e f i c i a r y o f t h e i r 

a l l e g e d c o n t r a c t w i t h t h e A s s o c i a t i o n . He a r g u e s t h a t , i n 

s e e k i n g summary j u d g m e n t s , t h e d e f e n d a n t s d i d n o t a s s e r t t h a t 

he was n o t a t h i r d - p a r t y b e n e f i c i a r y o f t h e a l l e g e d c o n t r a c t , 

and t h e y d i d n o t s u b m i t any e v i d e n c e n e g a t i n g W i l s o n ' s s t a t u s 

as a t h i r d - p a r t y b e n e f i c i a r y o f t h e a l l e g e d c o n t r a c t . Thus, 

he a r g u e s , t h e d e f e n d a n t s d i d n o t meet t h e i r i n i t i a l b u r d e n o f 

s u p p o r t i n g t h e i r summary-judgment m o t i o n s , and, as a r e s u l t , 

he a s s e r t s , t h e b u r d e n n e v e r s h i f t e d t o h i m t o p r o d u c e 

s u b s t a n t i a l e v i d e n c e o f h i s s t a n d i n g t o p u r s u e h i s b r e a c h - o f -

c o n t r a c t c l a i m . He a l s o a r g u e s t h a t t h e d e f e n d a n t s ' 

c o n t e n t i o n t h a t he does n o t have s t a n d i n g t o a s s e r t t h a t c l a i m 

on b e h a l f o f t h e A s s o c i a t i o n i s w i t h o u t m e r i t b e c a u s e he i s 

n o t a s s e r t i n g t h a t c l a i m on b e h a l f o f t h e A s s o c i a t i o n ; 

i n s t e a d , he a r g u e s , he i s a s s e r t i n g t h a t c l a i m on h i s own 

b e h a l f f o r t h e damage t h a t he s u s t a i n e d as a r e s u l t o f t h e 
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d e f e n d a n t s ' b r e a c h o f t h e i r a l l e g e d c o n t r a c t w i t h t h e 

A s s o c i a t i o n . 

I n P r o w e l l v. C h i l d r e n ' s H o s p i t a l o f A l a b a m a , 949 So. 2d 

117 ( A l a . 2 0 0 6 ) , o u r supreme c o u r t q u o t e d a t l e n g t h a p a s s a g e 

f r o m Ex p a r t e G e n e r a l M o t o r s C o r p . , 769 So. 2d 903 ( A l a . 

1 9 9 9 ) , t h a t d i s c u s s e d , among o t h e r t h i n g s , t h e b u r d e n b o r n e by 

a p a r t y s e e k i n g a summary j u d g m e n t : 

" I n Ex p a r t e G e n e r a l M o t o r s C o r p . , 769 So. 2d 
903 ( A l a . 1 9 9 9 ) , t h i s C o u r t a d d r e s s e d t h i s v e r y 
i s s u e , s t a t i n g : 

"'"The manner i n w h i c h t h e 
m ovant's b u r d e n o f p r o o f i s met 
depends upon w h i c h p a r t y has t h e 
b u r d e n o f p r o o f ( J u s t i c e 
B r e n n a n ' s 'burden o f p e r s u a s i o n ' ) 
a t t r i a l . I f t h e movant has t h e 
b u r d e n o f p r o o f a t t r i a l , t h e 
movant must s u p p o r t h i s m o t i o n 
w i t h c r e d i b l e e v i d e n c e , u s i n g any 
o f t h e m a t e r i a l s s p e c i f i e d i n 
R u l e 5 6 ( c ) , [ A l a . ] R. C i v . P. 
( ' p l e a d i n g s , d e p o s i t i o n s , a n s w e r s 
t o i n t e r r o g a t o r i e s , and a d m i s s i o n 
on f i l e , t o g e t h e r w i t h t h e 
a f f i d a v i t s . ' ) The movant's p r o o f 
must be s u c h t h a t he w o u l d be 
e n t i t l e d t o a d i r e c t e d v e r d i c t i f 
t h i s e v i d e n c e was n o t 
c o n t r o v e r t e d a t t r i a l . 

" ' " I f t h e b u r d e n o f p r o o f a t  
t r i a l i s on t h e nonmovant, t h e  
movant may s a t i s f y t h e R u l e 56  
b u r d e n o f p r o d u c t i o n e i t h e r b y 
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s u b m i t t i n g a f f i r m a t i v e e v i d e n c e  
t h a t n e g a t e s an e s s e n t i a l e l e m e n t  
i n t h e nonmovant's c l a i m , o r ,  
a s s u m i n g d i s c o v e r y has b e e n  
c o n t e m p l a t e d , by d e m o n s t r a t i n g t o  
t h e t r i a l c o u r t t h a t t h e 
n o n m o v a n t ' s e v i d e n c e 
i n s u f f i c i e n t i 

i s 
t o e s t a b l i s h an 

e s s e n t i a l e l e m e n t o f t h e 
nonmovant's c l a i m . . . . 

" ' " ' . . . . ' 

"'"The nonmovant may d e f e a t 
a m o t i o n f o r a summary judgment 
t h a t a s s e r t s t h a t t h e nonmovant 
has no e v i d e n c e t o e s t a b l i s h an 
e s s e n t i a l e l e m e n t o f h i s c l a i m b y 
d i r e c t i n g t h e t r i a l c o u r t ' s 
a t t e n t i o n t o e v i d e n c e o f t h a t 
e s s e n t i a l e l e m e n t a l r e a d y i n t h e 
r e c o r d , t h a t was i g n o r e d o r 
o v e r l o o k e d by t h e movant, o r may 
s u b m i t an a f f i d a v i t r e q u e s t i n g 
a d d i t i o n a l t i m e f o r d i s c o v e r y , i n 
an a t t e m p t t o o b t a i n some 
e v i d e n c e o f t h a t e s s e n t i a l 
e l e m e n t o f t h e c l a i m i n 
a c c o r d a n c e w i t h R u l e 5 6 ( f ) , 
[ A l a . ] R. C i v . P. 

" ' " I f t h e nonmovant c a n n o t 
p r o d u c e s u f f i c i e n t e v i d e n c e t o 
p r o v e e a c h e l e m e n t o f i t s c l a i m , 
t h e movant i s e n t i t l e d t o a 
summary j u d g m e n t , f o r a t r i a l 
w o u l d be u s e l e s s . " ' 

"769 So. 2d a t 909 ( q u o t i n g and a p p r o v i n g l a n g u a g e 
f r o m J u s t i c e H o u s t o n ' s s p e c i a l w r i t i n g i n B e r n e r v.  
C a l d w e l l , 543 So. 2d 686, 691 ( A l a . 1989) ( H o u s t o n , 
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J . , c o n c u r r i n g s p e c i a l l y ) , as a c o r r e c t s t a t e m e n t o f 

t h e l a w ) . " 

949 So. 2d a t 127-28 (some e m p h a s i s i n o r i g i n a l ; some e m p h a s i s 

a d d e d ) . S i n c e W i l s o n b o r e t h e b u r d e n o f p r o v i n g h i s s t a n d i n g 

t o p u r s u e h i s b r e a c h - o f - c o n t r a c t c l a i m , see Ex p a r t e S a f e w a y  

I n s . Co. o f A l a b a m a , I n c . , 990 So. 2d 344, 349 ( A l a . 2 0 0 8 ) , 

t h e d e f e n d a n t s , t o o b t a i n summary j u d g m e n t s on t h e i s s u e o f 

s t a n d i n g , were r e q u i r e d t o d e m o n s t r a t e t h a t W i l s o n c o u l d n o t 

p r o v e an e s s e n t i a l e l e m e n t o f h i s s t a n d i n g t o p u r s u e h i s 

b r e a c h - o f - c o n t r a c t c l a i m , see P r o w e l l , 949 So. 2d a t 127. 

C - Sharpe and Dobson a t t e m p t e d t o e s t a b l i s h a p r i m a f a c i e 

c a s e t h a t t h e y were e n t i t l e d t o a summary judgment on t h e 

i s s u e o f s t a n d i n g w i t h r e g a r d t o W i l s o n ' s b r e a c h - o f - c o n t r a c t 

c l a i m b y a r g u i n g t h a t W i l s o n was n o t a p a r t y t o t h e c o n t r a c t 

t h a t t h e y a l l e g e d l y b r e a c h e d . W i l s o n ' s s t a n d i n g , h o w e v e r, was 

n o t p r e m i s e d on h i s h a v i n g been a p a r t y t o t h e a l l e g e d 

c o n t r a c t . A l t h o u g h t h e a l l e g a t i o n s o f t h e c o m p l a i n t a r e 

s p a r s e , a f a i r r e a d i n g o f t h e c o m p l a i n t i n d i c a t e s t h a t , as t h e 

owner o f a c o n d o m i n i u m u n i t l o c a t e d i n The B r e a k e r s , W i l s o n 

was t o b e n e f i t d i r e c t l y f r o m t h e work done on The B r e a k e r s ' 

r o o f by t h e d e f e n d a n t s . I m p l i c i t i n t h a t a s s e r t i o n i s t h a t 

W i l s o n , a l t h o u g h n o t a p a r t y t o t h e a l l e g e d c o n t r a c t b e t w e e n 
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t h e A s s o c i a t i o n and t h e d e f e n d a n t s , was a t h i r d - p a r t y 

b e n e f i c i a r y o f t h a t c o n t r a c t . 

S t a n d i n g as a t h i r d - p a r t y b e n e f i c i a r y o f a c o n t r a c t i s 

n o t p r e m i s e d on t h e b e n e f i c i a r y ' s a c t u a l l y b e i n g a p a r t y t o 

t h a t c o n t r a c t . See V e s t a F i r e I n s . C o r p . v. M i l a m & Co.  

C o n s t r . , I n c . , 901 So. 2d 84, 103 ( A l a . 2004) ("'Alabama l a w 

i s c l e a r t o t h e e f f e c t t h a t one f o r whose b e n e f i t a v a l i d 

c o n t r a c t has been made, a l t h o u g h t h a t p e r s o n i s n o t a p a r t y 

t h e r e t o and does n o t f u r n i s h any c o n s i d e r a t i o n t h e r e f o r , may 

m a i n t a i n an a c t i o n on t h e c o n t r a c t a g a i n s t t h e p r o m i s s o r . ' " 

( q u o t i n g H a r r i s v. B o a r d o f Water & Sewer Comm'rs o f M o b i l e , 

294 A l a . 606, 611, 320 So. 2d 624, 628 ( 1 9 7 5 ) ) ) . Thus, C-

S h a r p e and Dobson's c o n t e n t i o n i n t h e i r summary-judgment 

m o t i o n t h a t W i l s o n was n o t a p a r t y t o t h e i r a l l e g e d c o n t r a c t 

w i t h t h e A s s o c i a t i o n does n o t e f f e c t i v e l y n e g a t e W i l s o n ' s 

s t a n d i n g t o p u r s u e h i s b r e a c h - o f - c o n t r a c t c l a i m a g a i n s t them. 

As a r e s u l t , summary judgment i n t h e i r f a v o r was n o t 

a p p r o p r i a t e on t h i s b a s i s . 

C - Sharpe and Dobson a l s o c o n t e n d e d i n t h e i r summary-

ju d g m e n t m o t i o n t h a t W i l s o n d i d n o t have s t a n d i n g t o p u r s u e 

h i s b r e a c h - o f - c o n t r a c t c l a i m on b e h a l f o f t h e A s s o c i a t i o n . A 
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f a i r r e a d i n g o f t h e c o m p l a i n t , h o w e v e r, d e m o n s t r a t e s t h a t 

W i l s o n d i d n o t a s s e r t h i s b r e a c h - o f - c o n t r a c t c l a i m a g a i n s t t h e 

d e f e n d a n t s on b e h a l f o f t h e A s s o c i a t i o n ; i n s t e a d , he s o u g h t t o 

r e c o v e r f o r t h e damage t h a t he h a d p e r s o n a l l y s u s t a i n e d as a 

r e s u l t o f t h e d e f e n d a n t s ' b r e a c h o f t h e i r a l l e g e d c o n t r a c t 

w i t h t h e A s s o c i a t i o n . As a r e s u l t , C-Sharpe and Dobson's 

argument i n t h i s r e g a r d d i d n o t d e m o n s t r a t e t h a t t h e y were 

e n t i t l e d t o a summary j u d g m e n t . We t h e r e f o r e c o n c l u d e t h a t 

t h e p o r t i o n o f t h e summary j u d g m e n t e n t e r e d i n f a v o r o f C-

S h a r p e and Dobson on W i l s o n ' s b r e a c h - o f - c o n t r a c t c l a i m i s due 

t o be r e v e r s e d . 

I n i t s summary-judgment m o t i o n , D u r o - L a s t made an 

argument w i t h r e g a r d t o W i l s o n ' s b r e a c h - o f - c o n t r a c t c l a i m t h a t 

t h e o t h e r two d e f e n d a n t s d i d n o t make. S p e c i f i c a l l y , D uro-

L a s t a r g u e d t h a t W i l s o n d i d n o t have s t a n d i n g t o p u r s u e h i s 

b r e a c h - o f - c o n t r a c t c l a i m a g a i n s t i t b e c a u s e i t d i d n o t e n t e r 

i n t o a c o n t r a c t w i t h t h e A s s o c i a t i o n . I t a r g u e d t h a t W i l s o n 

c o u l d n o t have s t a n d i n g as a t h i r d - p a r t y b e n e f i c i a r y o f a non¬

e x i s t e n t c o n t r a c t . We c o n c l u d e t h a t t h i s a s s e r t i o n 

e f f e c t i v e l y d e m o n s t r a t e d a f a i l u r e o f W i l s o n ' s s t a n d i n g as t o 

h i s b r e a c h - o f - c o n t r a c t c l a i m a g a i n s t D u r o - L a s t and s h i f t e d t o 
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W i l s o n t h e b u r d e n t o p u t f o r t h s u b s t a n t i a l e v i d e n c e o f h i s 

s t a n d i n g as a t h i r d - p a r t y b e n e f i c i a r y o f a c o n t r a c t b e t w e e n 

t h e A s s o c i a t i o n and D u r o - L a s t . The r e c o r d r e f l e c t s t h a t 

W i l s o n f a i l e d t o p r o f f e r any s u c h e v i d e n c e . As a r e s u l t , t h e 

t r i a l c o u r t ' s summary ju d g m e n t i n f a v o r o f D u r o - L a s t as t o 

W i l s o n ' s s t a n d i n g t o p u r s u e h i s b r e a c h - o f - c o n t r a c t c l a i m 

a g a i n s t i t i s due t o be a f f i r m e d . See P r o w e l l , 949 So. 2d a t 

128 ( i n d i c a t i n g t h a t summary judgment i s a p p r o p r i a t e when t h e 

b u r d e n o f p r o o f i s s h i f t e d t o t h e nonmovant and t h e nonmovant 

f a i l s t o c a r r y t h a t b u r d e n ) . 

W i l s o n n e x t c o n t e n d s t h a t t h e t r i a l c o u r t e r r e d when i t 

e n t e r e d summary j u d g m e n t s i n f a v o r o f t h e d e f e n d a n t s as t o h i s 

s t a n d i n g t o a s s e r t h i s n e g l i g e n c e c l a i m s . As p r e v i o u s l y 

n o t e d , t h e d e f e n d a n t s a r g u e d t h a t W i l s o n was w i t h o u t s t a n d i n g 

t o p u r s u e h i s n e g l i g e n c e c l a i m s a g a i n s t them b e c a u s e t h e 

d e c l a r a t i o n s p r o v i d e d t h a t t h e A s s o c i a t i o n was r e q u i r e d t o 

r e p a i r any i n c i d e n t a l damage c a u s e d by t h e r e p a i r o f common 

a r e a s , s u c h as t h e r o o f . W i l s o n a r g u e s t h a t t h e d e c l a r a t i o n ' s 

p r o v i s i o n f o r s u c h l i a b i l i t y on t h e p a r t o f t h e A s s o c i a t i o n 

does n o t d e p r i v e h i m o f s t a n d i n g t o s e e k r e c o v e r y f r o m t h e 
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d e f e n d a n t s f o r t h e damage t h e y a l l e g e d l y c a u s e d h i m . We 

a g r e e . 

The p r o v i s i o n o f t h e d e c l a r a t i o n s on w h i c h t h e d e f e n d a n t s 

r e l y r e a d s : 

" 1 0 . 1 ( a ) . By t h e A s s o c i a t i o n . The A s s o c i a t i o n 
s h a l l m a i n t a i n , r e p a i r and r e p l a c e a t i t s e x p e n s e 
a l l p o r t i o n s o f a u n i t w h i c h a r e common e l e m e n t s , 
i n c l u d i n g w i t h o u t l i m i t a t i o n : 

" ( i ) t h o s e p o r t i o n s c o n t r i b u t i n g t o t h e 
s u p p o r t o f t h e b u i l d i n g , w h i c h 
p o r t i o n s s h a l l i n c l u d e , b u t n o t be 
l i m i t e d t o , t h e o u t s i d e w a l l s and 
r o o f s ( i n c l u d i n g r o o f r a f t e r s ) o f t h e 
b u i l d i n g s 

II 

"Any i n c i d e n t a l damage c a u s e d t o a u n i t b y s u c h work 
s h a l l be p r o m p t l y r e p a i r e d a t t h e e x p e n s e o f t h e 
A s s o c i a t i o n . " 

A l t h o u g h t h i s p r o v i s i o n o f t h e d e c l a r a t i o n s a r g u a b l y r e q u i r e s 

t h e A s s o c i a t i o n t o r e p a i r t h e p h y s i c a l damage a l l e g e d l y c a u s e d 

t o W i l s o n ' s c o n d o m i n i u m u n i t by t h e d e f e n d a n t s ' n e g l i g e n t 

r e p a i r o f t h e r o o f , t h e p r o v i s i o n does n o t o b l i g a t e t h e 

A s s o c i a t i o n t o i n d e m n i f y t h e d e f e n d a n t s f o r t h e k i n d s o f 

damages a l l e g e d i n t h e c o m p l a i n t ( c o m p e n s a t o r y damages, l o s t 

i n c o m e , l o s t p r o f i t s , and l o s t b u s i n e s s o p p o r t u n i t i e s ) , and i t 

does n o t o t h e r w i s e r e l i e v e t h e d e f e n d a n t s o f l i a b i l i t y f o r 
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t h e i r a l l e g e d n e g l i g e n c e . As a r e s u l t , t h e d e f e n d a n t s f a i l e d 

t o d e m o n s t r a t e t h a t W i l s o n was w i t h o u t s t a n d i n g t o p u r s u e h i s 

n e g l i g e n c e c l a i m s a g a i n s t them, and t h e t r i a l c o u r t e r r e d when 

i t e n t e r e d summary j u d g m e n t s i n t h e i r f a v o r i n t h a t r e g a r d . 

We n o t e t h a t , on a p p e a l , D u r o - L a s t a r g u e s t h a t , e v e n i f 

W i l s o n has s t a n d i n g t o p u r s u e h i s n e g l i g e n c e c l a i m s a g a i n s t 

i t , t h i s c o u r t c a n a f f i r m t h e t r i a l c o u r t ' s summary j u d g m e n t 

i n D u r o - L a s t ' s f a v o r b e c a u s e , i t a r g u e s , W i l s o n ' s d e p o s i t i o n 

t e s t i m o n y i n d i c a t e d t h a t h i s u n i t d i d n o t s u s t a i n any w a t e r 

damage as a r e s u l t o f D u r o - L a s t ' s a l l e g e d n e g l i g e n c e . D uro-

L a s t c i t e s G e n e r a l M o t o r s C o r p . v. S t o k e s C h e v r o l e t , 885 So. 

2d 119 ( A l a . 2 0 0 3 ) , f o r t h e p r o p o s i t i o n t h a t t h i s c o u r t c a n 

a f f i r m t h e t r i a l c o u r t ' s summary judgment i n D u r o - L a s t ' s f a v o r 

on t h a t b a s i s e v e n t h o u g h t h e t r i a l c o u r t d i d n o t r e l y on t h a t 

b a s i s when e n t e r i n g i t s j u d g m e n t . 

The r u l e t h a t t h i s c o u r t can a f f i r m a judgment on t h e 

b a s i s o f an argument t h a t was n o t r a i s e d b e f o r e t h e t r i a l 

c o u r t 

" f a i l s i n a p p l i c a t i o n ... where d u e - p r o c e s s 
c o n s t r a i n t s r e q u i r e some n o t i c e a t t h e t r i a l l e v e l , 
w h i c h was o m i t t e d , o f t h e b a s i s t h a t w o u l d o t h e r w i s e 
s u p p o r t an a f f i r m a n c e , s u c h as ... where a 
summary-judgment movant has n o t a s s e r t e d b e f o r e t h e 
t r i a l c o u r t a f a i l u r e o f t h e nonmovant's e v i d e n c e on 
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an e l e m e n t o f a c l a i m o r d e f e n s e a n d t h e r e f o r e has 
n o t s h i f t e d t h e b u r d e n o f p r o d u c i n g s u b s t a n t i a l 
e v i d e n c e i n s u p p o r t o f t h a t e l e m e n t . " 

L i b e r t y N a t ' l L i f e I n s . Co. v. U n i v e r s i t y o f A l a b a m a H e a l t h 

S e r v s . Found., P.C., 881 So. 2d 1013, 1020 ( A l a . 2003) ( c i t i n g 

R e c t o r v. B e t t e r H o u s e s , I n c . , 820 So. 2d 75, 80 ( A l a . 2 0 0 1 ) , 

a n d Kennedy v. W e s t e r n S i z z l i n C o r p . , 857 So. 2d 71 ( A l a . 

2 0 0 3 ) ) . B e c a u s e D u r o - L a s t d i d n o t a s s e r t t o t h e t r i a l c o u r t 

t h a t i t was due a judgment as a m a t t e r o f l a w on W i l s o n ' s 

n e g l i g e n c e c l a i m s b e c a u s e W i l s o n c o u l d n o t p r o v e t h a t i t s 

a l l e g e d l y n e g l i g e n t a c t i o n s c a u s e d h i m i n j u r y , t h e b u r d e n d i d 

n o t s h i f t t o W i l s o n t o o f f e r e v i d e n c e o f s u c h i n j u r y . As a 

r e s u l t , we c a n n o t a f f i r m t h e t r i a l c o u r t ' s summary judgment i n 

f a v o r o f D u r o - L a s t on t h a t b a s i s . See C h o i c e B u i l d e r s , I n c . 

v. C o m p l e t e L a n d s c a p e S e r v . , I n c . , 955 So. 2d 437, 441 ( A l a . 

C i v . App. 2006) ("The o t h e r a r g u m e n t s t h a t CLS r a i s e s i n i t s 

a p p e l l e e ' s b r i e f o r i n i t s b r i e f i n s u p p o r t o f i t s a p p l i c a t i o n 

f o r r e h e a r i n g were n o t a r g u e d a t t h e t r i a l - c o u r t l e v e l as a 

r e a s o n f o r e n t e r i n g a summary judgment a g a i n s t C B I ; t h u s we 

w i l l n o t now c o n s i d e r t h o s e a r g u m e n t s on a p p e a l . " ) . 

B a s e d on t h e f o r e g o i n g , we a f f i r m t h e t r i a l c o u r t ' s 

summary judgment i n f a v o r o f D u r o - L a s t on W i l s o n ' s b r e a c h - o f -
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c o n t r a c t c l a i m ; we r e v e r s e t h e t r i a l c o u r t ' s summary judgment 

i n f a v o r o f D u r o - L a s t on W i l s o n ' s n e g l i g e n c e c l a i m s ; we 

r e v e r s e t h e t r i a l c o u r t ' s summary j u d g m e n t s i n f a v o r o f C-

S h a r p e and Dobson; and we remand t h e c a u s e f o r f u r t h e r 

p r o c e e d i n g s . 2 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

P i t t m a n , B r y a n , Thomas, and Moore, J J . , c o n c u r . 

2 B e c a u s e we a r e r e v e r s i n g t h e t r i a l c o u r t ' s summary 
j u d g m e n t s i n f a v o r o f C-Sharpe and Dobson f o r t h e r e a s o n s 
p r o v i d e d , we n e e d n o t a d d r e s s W i l s o n ' s c o n t e n t i o n t h a t C-
S h a r p e ' s j o i n d e r i n Dobson's m o t i o n f o r a summary j u d g m e n t was 
p r o c e d u r a l l y d e f e c t i v e . 
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