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BRYAN, Judge. 

Joe Z e g a r e l l i a p p eals from a judgment g r a n t i n g the 

summary-judgment motion of the M o n t e v a l l o P l a n n i n g and Zoning 

Commission ("the Commission") and denying Z e g a r e l l i ' s summary-

judgment motion. We a f f i r m . 
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The t r i a l c o u r t ' s judgment r e c i t e s the f a c t u a l background 

p e r t i n e n t t o t h i s a p p e a l : 

" A t [ i t s October 18, 2007, p u b l i c ] meeting the 
Commission c o n s i d e r e d p r o p o s a l s f o r the development 
of townhomes on two p a r c e l s of p r o p e r t y l o c a t e d 
w i t h i n c l o s e p r o x i m i t y t o each o t h e r . The f i r s t 
p r o p o s a l c o n s i d e r e d by the Commission was the 
M o n t e v a l l o Square p r o j e c t s u b m i t t e d by Mr. Joe 
Z e g a r e l l i . ... The second p r o p o s a l c o n s i d e r e d by the 
Commission was f o r the development of the Shoal 
Creek Cove p r o j e c t s u b m i t t e d by Mr. Mickey Hardy 

"Mr. Z e g a r e l l i ' s M o n t e v a l l o Square development 
c o n s i s t e d of a 9.68 a c r e t r a c t of l a n d proposed f o r 
90 townhomes t o be d e v e l o p e d i n phases. Phase One 
c o n s i s t e d of 49 townhomes on 5.3 a c r e s . The o t h e r 41 
townhomes were t o be d e v e l o p e d on the r e m a i n i n g 
acreage d u r i n g Phase Two. Mr. Z e g a r e l l i p u r c h a s e d 
the p r o p e r t y f o r the purpose of d e v e l o p i n g i t i n 
accordance w i t h i n f o r m a t i o n he had o b t a i n e d from the 
c i t y p l a n n e r and e n g i n e e r , b o t h of whom u l t i m a t e l y 
recommended the p r o j e c t t o the Commission. 

"When the p r o j e c t came b e f o r e the Commission f o r 
v o t e a t i t s October 18, 2007, meeting, Mayor 
Anderson a b s t a i n e d from v o t i n g on the M o n t e v a l l o 
Square p r o j e c t , c i t i n g a p o t e n t i a l c o n f l i c t of 
i n t e r e s t . The r e s u l t was t h a t f o u r commission 
members v o t e d i n f a v o r of the p r o j e c t , and f o u r 
v o t e d a g a i n s t . Absent the mayor's v o t e , the p r o j e c t 
f a i l e d t o o b t a i n a p p r o v a l . I m m e d i a t e l y t h e r e a f t e r 
the Shoal Creek Cove p r o p o s a l was brought b e f o r e the 
Commission. 

"The Shoal Creek Cove development c o n s i s t e d of 
66 townhomes and 40 apartments t o be combined w i t h 
26 e x i s t i n g apartments f o r a t o t a l of 132 u n i t s t o 
be s i t u a t e d on 15.88 a c r e s of l a n d . J u s t as t h e y had 
done w i t h the M o n t e v a l l o Square p r o j e c t , the c i t y 

2 



2080470 

e n g i n e e r and the c i t y p l a n n e r recommended t h a t the 
Commission approve the s i t e p l a n proposed f o r the 
Shoal Creek Cove p r o j e c t . The v o t e on the motion t o 
approve the Shoal Creek Cove p r o j e c t was d i v i d e d 
between the commission members, f o u r i n f a v o r and 
f o u r a g a i n s t , e x a c t l y as the M o n t e v a l l o Square v o t e . 
I n t h i s i n s t a n c e , however, the mayor c a s t the 
d e c i d i n g v o t e i n f a v o r of a p p r o v a l . 

"The r e s u l t of the October 18, 2007, p l a n n i n g 
commission meeting was t h a t of the two townhome 
p r o j e c t s proposed under the D-2 Development D i s t r i c t 
d e s i g n a t i o n of the M o n t e v a l l o Zoning Ordinance, b o t h 
of which were recommended f o r a p p r o v a l by c i t y 
o f f i c i a l s who had determined t h a t the p r o p o s a l s 
c o m p l i e d w i t h the D-2 Development D i s t r i c t 
r e q u i r e m e n t s ; one p r o j e c t was approved, and the 
o t h e r was not. The minutes of the meeting r e f l e c t 
the c o m m i s s i o n e r s ' concern over t h i s apparent 
' i n c o n s i s t e n c y ' caused by the c o m m i s s i o n e r s ' 
c o n f l i c t i n g i n t e r p r e t a t i o n and a p p l i c a t i o n of the 
z o n i n g o r d i n a n c e which governs the D-2 Development 
D i s t r i c t . The i n e v i t a b l e r e s u l t i s t h a t Mr. 
Z e g a r e l l i has f i l e d s u i t i n the n a t u r e of a W r i t of 
Mandamus, r e q u e s t i n g t h a t the c o u r t o r d e r the 
M o n t e v a l l o P l a n n i n g and Zoning Commission t o approve 
h i s a p p l i c a t i o n f o r the M o n t e v a l l o Square 
s u b d i v i s i o n . Mr. [ R o d e r i c k ] MacPherson[, a c i t i z e n 
of M o n t e v a l l o , ] has f i l e d s u i t s e e k i n g a D e c l a r a t o r y 
Judgment t h a t the M o n t e v a l l o P l a n n i n g and Zoning 
Commission was w i t h o u t a u t h o r i t y t o approve Mr. 
Hardy's proposed Shoal Creek Cove s u b d i v i s i o n p l a n . 
MacPherson a l l e g e s t h a t the p l a n d i d not comply w i t h 
the D-2 Development D i s t r i c t d e n s i t y r e q u i r e m e n t s as 
mandated by the M o n t e v a l l o Zoning O r d i n a n c e . " 

I n Z e g a r e l l i ' s a c t i o n , the Commission moved the t r i a l 

c o u r t f o r a summary judgment. The Commission a s s e r t e d t h a t i t 

was e n t i t l e d t o a summary judgment because, i t s a i d , the f o u r 
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members of the Commission who had v o t e d a g a i n s t the motion t o 

approve Z e g a r e l l i ' s s i t e p l a n had done so because th e y 

i n t e r p r e t e d t he M o n t e v a l l o Zoning Ordinance ("the z o n i n g 

o r d i n a n c e " ) t o p r o v i d e t h a t Z e g a r e l l i c o u l d not b u i l d more 

than f i v e townhouses per acre on h i s l a n d , which was a 

re a s o n a b l e i n t e r p r e t a t i o n of the z o n i n g o r d i n a n c e , and, 

t h e r e f o r e , the Commission's f a i l u r e t o approve Z e g a r e l l i ' s 

s i t e p l a n was not a r b i t r a r y and c a p r i c i o u s . 

Z e g a r e l l i f i l e d a c r o s s - m o t i o n f o r a summary judgment. He 

a s s e r t e d t h a t he was e n t i t l e d t o a summary judgment because, 

he s a i d , h i s s i t e p l a n c o m p l i e d w i t h the z o n i n g o r d i n a n c e and 

the M o n t e v a l l o S u b d i v i s i o n R e g u l a t i o n s ("the s u b d i v i s i o n 

r e g u l a t i o n s " ) and the Commission d i d not have the a u t h o r i t y t o 

w i t h h o l d i t s a p p r o v a l of a s i t e p l a n t h a t c o m p l i e d w i t h the 

z o n i n g o r d i n a n c e and the s u b d i v i s i o n r e g u l a t i o n s . 

The t r i a l c o u r t sua sponte c o n s o l i d a t e d Z e g a r e l l i ' s 

a c t i o n a g a i n s t the Commission w i t h MacPherson's a c t i o n a g a i n s t 

the Commission and Hardy f o r purposes of h e a r i n g and r u l i n g on 

the c r o s s - m o t i o n s f o r a summary judgment t h a t had been f i l e d 

i n b o t h c a s e s . F o l l o w i n g a h e a r i n g , the t r i a l c o u r t e n t e r e d a 

s i n g l e c o n s o l i d a t e d judgment i n b o t h Z e g a r e l l i ' s a c t i o n and 

4 



2080470 

MacPherson's a c t i o n . With r e s p e c t t o Z e g a r e l l i ' s a c t i o n , the 

judgment g r a n t e d the Commission's summary-judgment motion and 

d e n i e d Z e g a r e l l i ' s summary-judgment motion. E x p l a i n i n g i t s 

r a t i o n a l e , the t r i a l c o u r t s t a t e d : 

"The p e r t i n e n t p o r t i o n s of the a p p l i c a b l e 
M o n t e v a l l o Zoning Ordinance are as f o l l o w s : 

"'ARTICLE I I I . D e f i n i t i o n s 

" ' D e n s i t y F a c t o r . An i n t e n s i t y measure 
e x p r e s s e d as the number of u n i t s per net 
b u i l d a b l e s i t e a r e a . I t i s the d e n s i t y on 
the b u i l d a b l e p o r t i o n of the s i t e 

"'Gross D e n s i t y . The q u o t i e n t of the t o t a l 
number of d w e l l i n g u n i t s d i v i d e d by the 
t o t a l a r e a of a s i t e used f o r r e s i d e n t i a l 
purposes 

"'Impervious S u r f a c e R a t i o . A measure of 
the i n t e n s i t y of l a n d use which i s 
d e t e rmined by d i v i d i n g the t o t a l a r e a of 
a l l i m p e r v i o u s s u r f a c e s on a s i t e b y , i n 
the case of r e s i d e n t i a l uses the a r e a used 
t o determine the r e q u i r e d open space or i n 
the case of n o n r e s i d e n t i a l u s e s , the 
b u i l d a b l e s i t e a rea 

"'ARTICLE V I I I . Development D i s t r i c t s 

" ' S e c t i o n 3. D-2 Development D i s t r i c t . 

"'B. Performance S u b d i v i s i o n s --
The p r i m a r y purpose of t h i s 
d i s t r i c t i s t o accommodate 
r e s i d e n t i a l development w i t h o u t 
i m p a c t i n g on s e n s i t i v e l a n d s . The 
f o l l o w i n g uses are p e r m i t t e d : 
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"'(1) S i n g l e f a m i l y 
a t t a c h e d and detached 
d w e l l i n g s . 

" ' ( 2 ) T w o - f a m i l y 
d w e l l i n g s . 

"'(3) M u l t i p l e f a m i l y 
d w e l l i n g i n c l u d i n g 
c o n d o m i n i u m s , town 
h o u s e s a n d 
apartments 

"'C. The f o l l o w i n g performance 
r e g u l a t i o n s a p p l y t o r e s i d e n t i a l 
uses i n performance s u b d i v i s i o n s : 

"'(1) Maximum g r o s s 
d e n s i t y o f f i v e 
d w e l l i n g u n i t s per 
a c r e . 

"'(2) Minimum open 
space r a t i o of 0.30. 

"'(3) Maximum d e n s i t y 
f a c t o r o f 10 
r e s i d e n t i a l u n i t s per 
a c r e . 

" ' ( 4 ) M a x i m u m 
i m p e r v i o u s s u r f a c e 
r a t i o of 0.38.' 

"Zoning Ordinance, C i t y of M o n t e v a l l o , Alabama, 
adopted by M o n t e v a l l o C i t y C o u n c i l May 10, 1999, 

of 
C i t 

amended A p r i l 14, 2003. 

" I t i s u n d i s p u t e d t h a t the above s t a t e d p o r t i o n s 
of the M o n t e v a l l o Zoning Ordinance are those 
g o v e r n i n g the M o n t e v a l l o Square and Shoal Creek Cove 
p r o p o s a l s . Both p r o p o s a l s were p r e s e n t e d t o the 
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Commission w i t h the a p p r o v a l and recommendation of 
c i t y o f f i c i a l s , i n c l u d i n g the c i t y p l a n n e r and the 
c i t y e n g i n e e r ; and bot h p r o p o s a l s c o n t a i n e d l e s s 
than t e n r e s i d e n t i a l u n i t s per a c r e . The c i t y 
o f f i c i a l s , the mayor, and a t l e a s t f o u r members of 
the Commission have de t e r m i n e d t h a t the maximum 
number of a v a i l a b l e u n i t s i n a D-2 Development 
D i s t r i c t Performance S u b d i v i s i o n i s c a l c u l a t e d by 
m u l t i p l y i n g the t o t a l s i t e acreage times t e n . The 
r e s u l t of t h i s c a l c u l a t i o n i s used as the maximum 
number of u n i t s t o be c o n s t r u c t e d on any g i v e n s i t e . 
By t h i s method the M o n t e v a l l o Square p r o j e c t 
proposed 49 townhomes on 5.3 a c r e s of l a n d which has 
a 53 u n i t cap. The Sho a l Creek Cove p r o j e c t proposed 
132 t o t a l u n i t s on 15.88 a c r e s of l a n d which would 
have accommodated up t o 158 u n i t s . 

"The d e n s i t y c a l c u l a t i o n s were made p u r s u a n t t o 
S e c t i o n 3.C.(3) of the Zoning Ordinance which s t a t e s 
t h a t the D-2 Development D i s t r i c t Performance 
S u b d i v i s i o n i s l i m i t e d t o a ' [m]aximum d e n s i t y 
f a c t o r of 10 r e s i d e n t i a l u n i t s per a c r e . ' Both 
d e v e l o p e r s contended t h a t t h e i r p r o j e c t met t h i s 
z o n i n g r e q u i r e m e n t , and was, t h e r e f o r e , due t o be 
approved by the Commission. N e v e r t h e l e s s , Mr. 
Z e g a r e l l i ' s M o n t e v a l l o Square development f a i l e d t o 
o b t a i n a p p r o v a l as a r e s u l t of the f o u r - f o u r t i e 
v o t e . Mr. Hardy's Shoal Creek Cove p r o p o s a l was 
approved by a f i v e t o f o u r v o t e because of the 
mayor's t i e b r e a k e r . 

"Mr. Z e g a r e l l i contends t h a t because h i s 
p r o p o s a l conformed t o a l l of the D-2 r e q u i r e m e n t s , 
the Commission was w i t h o u t a u t h o r i t y t o p r e v e n t the 
development of t h i s p r o j e c t . Mr. Z e g a r e l l i [ c ] i t e s 
a p l e t h o r a of cases t o the e f f e c t t h a t a p l a n n i n g 
commission has no d i s c r e t i o n or c h o i c e but t o 
approve a s u b d i v i s i o n which conforms t o the 
r e g u l a t i o n s , and t h a t mandamus i s a p p r o p r i a t e when 
the d e v e l o p e r has c o m p l i e d w i t h a l l a p p l i c a b l e 
o r d i n a n c e s . See, e.g., Smith v. C i t y of M o b i l e , 374 
So. 2d 305, 307-08 ( A l a . 1979). The c o u r t f i n d s Mr. 
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Z e g a r e l l i ' s argument c o m p e l l i n g . I f h i s proposed 
development c o m p l i e d w i t h the M o n t e v a l l o Zoning 
Ordinance, the Commission had no a u t h o r i t y t o deny 
the development. 

"I n s u p p o r t of h i s argument Mr. Z e g a r e l l i notes 
w i t h i n c r e d u l i t y t h a t moments a f t e r h i s development 
was r e j e c t e d , the Sh o a l Creek Cove development was 
approved. T h i s f a c t was not l o s t on the 
commissioners, as the minutes of the meeting r e f l e c t 
the concern ' t h a t t h e r e i s i n c o n s i s t e n c y i n denying 
M o n t e v a l l o Square and a p p r o v i n g the Hardy p r o p e r t y . ' 
In d e f e n d i n g t h e s e two a c t i o n s , i . e . , the d e n i a l of 
Mr. Z e g a r e l l i ' s development and the a p p r o v a l of Mr. 
Hardy's, the c i t y i n v o k e s vague n o t i o n s of br o a d 
a u t h o r i t y , wide r a n g i n g d i s c r e t i o n , and o t h e r 
f a c t o r s p e r t a i n i n g t o the i n d i v i d u a l development. 
The reason f o r the awkward p o s i t i o n i n which the 
c i t y f i n d s i t s e l f i s brought t o l i g h t by Mr. 
MacPherson i n h i s c o m p l a i n t f o r d e c l a r a t o r y 
judgment, and l a i d bare i n the p l a n n i n g commission 
meeting minutes. Those minutes r e f l e c t t h a t one 
commissioner wished 'to d i s c u s s w i t h the d e v e l o p e r 
about d e c r e a s i n g the development's d e n s i t y . ' Another 
' o b j e c t s t o the d e n s i t y and does not see a m b i g u i t y 
i n the o r d i n a n c e . ' One of the 'nay' v o t e s was c a s t 
f o r d e n i a l 'due t o g r o s s d e n s i t y . ' T h i s commissioner 
r e i t e r a t e d the reason f o r h i s 'nay' vot e on the 
Shoal Creek Cove development, s t a t i n g ' t h a t i t 
exceeds f i v e u n i t s per a c r e . ' Had i t not been f o r 
the mayor's 'aye' vot e on the Shoal Creek Cove 
p r o p o s a l , n e i t h e r p r o j e c t would have been approved 
because of the Commission's s t a l e m a t e over the 
z o n i n g o r d i n a n c e [ ' s ] d e n s i t y r e q u i r e m e n t s f o r a D-2 
Development D i s t r i c t Performance S u b d i v i s i o n . 

"The mayor, o t h e r c i t y o f f i c i a l s , and f o u r 
commissioners deem the maximum d e n s i t y f a c t o r f o r 
Performance S u b d i v i s i o n s t o be '10 r e s i d e n t i a l u n i t s 
per a c r e , ' p u r s u a n t t o z o n i n g o r d i n a n c e A r t i c l e 
V I I I , S e c t i o n 3.C.(3). Four commissioners b e l i e v e 
the s t a t u t o r y language a l l o w s the maximum d e n s i t y t o 
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be h a l f t h a t , or a '[m]aximum g r o s s d e n s i t y of f i v e 
d w e l l i n g u n i t s per a c r e , ' p u r s u a n t t o S e c t i o n 
3.C.(1). In s u p p o r t of the l a t [ t ] e r i n t e r p r e t a t i o n , 
the meeting minutes r e f l e c t one of the 
commissioner's statement t h a t he 'does not see 
a m b i g u i t y i n the o r d i n a n c e . ' From t h i s the c o u r t 
i n f e r s t h a t the f o u r proponents of the f i r s t 
i n t e r p r e t a t i o n , a l o n g w i t h the mayor and o t h e r c i t y 
o f f i c i a l s , f i n d some a m b i g u i t y i n the o r d i n a n c e 
which p e r m i t s them t o r e l y s o l e l y on paragraph 
C . ( 3 ) , 'maximum d e n s i t y f a c t o r of 10 r e s i d e n t i a l 
u n i t s per a c r e , ' and t o c o m p l e t e l y i g n o r e p aragraph 
C . ( 1 ) , 'maximum gr o s s d e n s i t y of f i v e d w e l l i n g u n i t s 
per a c r e . ' Both Mr. Z e g a r e l l i and Mr. MacPherson 
have p l a c e d t h i s i s s u e s q u a r e l y b e f o r e the c o u r t . 

" I t i s a l o n g s t a n d i n g p r i n c i p l e of s t a t u t o r y 
c o n s t r u c t i o n t h a t c o u r t s are t o c o n s t r u e s t a t u t e s 
( i n t h i s the case the M o n t e v a l l o Zoning Ordinance) 

"'as a whole, so as t o harmonize t h e i r 
p a r t s i f p o s s i b l e . McRae v. P a c i f i c Homing  
S e r v i c e s , I n c . , 628 So. 2d 429 (A l a 1993); 
Lee O p t i c a l Co. of Alabama v. S t a t e Bd. of  
Optometry, 288 A l a . 338, 261 So. 2d 17 
(1972). 

"'"A s t a t u t e [ordinance] i s 
passed as a whole and not i n 
p a r t s or s e c t i o n s and i s animated 
by one g e n e r a l purpose and 
i n t e n t . C o n s e quently, each p a r t 
or s e c t i o n s h o u l d be c o n s t r u e d i n 
c o n n e c t i o n w i t h e v e r y o t h e r p a r t 
or s e c t i o n so as t o produce a 
harmonious whole." 

"'2A S i n g e r , S t a t u t e s and S t a t u t o r y  
C o n s t r u c t i o n , § 46.05 (1992).' 

" K a r r h v. Board of C o n t r o l of the Employees  
R e t i r e m e n t System of Alabama, 679 So. 2d 669, 672 
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( A l a . 1996). 

"'"The fundamental r u l e of s t a t u t o r y 
c o n s t r u c t i o n i s t o a s c e r t a i n and g i v e 
e f f e c t t o the i n t e n t of the l e g i s l a t u r e i n 
e n a c t i n g the s t a t u t e . " IMED Corp. v.  
Systems Eng'g A s s o c s . Corp., 602 So. 2d 
344, 346 ( A l a . 1992). "'However, when 
p o s s i b l e , the i n t e n t of the l e g i s l a t u r e 
s h o u l d be g a t h e r e d from the language of the 
s t a t u t e i t s e l f . ' " P e r r y v. C i t y of  
Birmingham, 906 So. 2d 174, 176 ( A l a . 2005) 
( q u o t i n g Beavers v. Walker County, 645 So. 
2d 1365, 1376 ( A l a . 1994)); Ex p a r t e Lamar  
A d v e r t i s i n g Co., 849 So. 2d 928, 930 ( A l a . 
2002). T h e r e f o r e , i n " d e t e r m i n i n g the 
meaning of a s t a t u t e , we must b e g i n by 
a n a l y z i n g the language of the s t a t u t e . " 
Holcomb v. Carraway, 945 So. 2d 1009, 1018 
( A l a . 2006). 

"'"Words used i n a s t a t u e must be 
g i v e n t h e i r n a t u r a l , p l a i n , 
o r d i n a r y , and commonly u n d e r s t o o d 
meaning, and where p l a i n language 
i s used a c o u r t i s bound t o 
i n t e r p r e t t h a t language t o mean 
e x a c t l y what i t says. I f the 
language of the s t a t u t e i s 
unambiguous, then t h e r e i s no 
room f o r j u d i c i a l c o n s t r u c t i o n 
and the c l e a r l y e x p r e s s e d i n t e n t 
of the l e g i s l a t u r e must be g i v e n 
e f f e c t . " 

"'IMED Corp., 602 So. 2d a t 346; see a l s o  
Wynn v. Kovar, 963 So. 2d 84 ( A l a . C i v . 
App. 2007). S t a t e d d i f f e r e n t l y , when "the 
language of a s t a t u t e i s p l a i n and 
unambiguous, ... c o u r t s must e n f o r c e the 
s t a t u t e as w r i t t e n by g i v i n g the words of 
the s t a t u e t h e i r o r d i n a r y p l a i n meaning --
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they must i n t e r p r e t t h a t language t o mean 
e x a c t l y what i t says and thus g i v e e f f e c t 
t o the apparent i n t e n t of the L e g i s l a t u r e . " 
Ex p a r t e T.B., 698 So. 2d 127, 130 ( A l a . 
1997); see a l s o P e r r y , 906 So. 2d a t 176; 
Ex p a r t e Lamar A d v e r t i s i n g Co., 849 So. 2d 
a t 930; Beavers, 645 So. 2d a t 1376-77; Ex  
p a r t e U n i t e d Serv. S t a t i o n s , I n c . , 628 So. 
2d 501 ( A l a . 1993); and IMED Corp., 602 So. 
2d a t 344. 

"'... "When d e t e r m i n i n g l e g i s l a t i v e 
i n t e n t from the language used i n a s t a t u e , 
a c o u r t may e x p l a i n the language but i t may 
not d e t r a c t from or add t o the s t a t u t e 
C o u r t s may not improve a s t a t u t e , but may 
o n l y expound i t . " Siegelman[ v. Chase  
Manhattan Bank (USA), N a t ' l A s s ' n ] , 575 So. 
2d [1041] a t 1045 [ ( A l a . 1 9 9 1 ) ] . 

"'These r u l e s of s t a t u t o r y 
c o n s t r u c t i o n and t h e i r c o r r e s p o n d i n g l i m i t s 
on t h i s c o u r t ' s a u t h o r i t y are founded i n 
the s e p a r a t i o n - o f - p o w e r s r e q u i r e m e n t of 
A r t . I I I , § 43, A l a . Const. 1901 ( o f f . 
recomp.) As our supreme c o u r t has 
d i s c u s s e d : 

" ' " I t i s t r u e t h a t when l o o k i n g 
a t a s t a t u t e we might sometimes 
t h i n k t h a t the r a m i f i c a t i o n s of 
the words are i n e f f i c i e n t or 
u n u s u a l . However, i t i s our job 
t o say what the law i s , not t o 
say what i t s h o u l d be. T h e r e f o r e , 
o n l y i f t h e r e i s no r a t i o n a l way 
t o i n t e r p r e t the words as s t a t e d 
w i l l we l o o k beyond those words 
t o determine l e g i s l a t i v e i n t e n t . 
To a p p l y a d i f f e r e n t p o l i c y would 
t u r n t h i s C ourt i n t o a 
l e g i s l a t i v e body, and d o i n g t h a t , 
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o f c o u r s e , w o u l d be u t t e r l y 
i n c o n s i s t e n t w i t h t h e d o c t r i n e o f 
s e p a r a t i o n of powers. See Ex 
p a r t e T B 698 So 2d 127 
( A l a . 
p a r t e T.B., 698 So. 2d 127, 130 
( A l a . 1997)." 

" ' D e [ K ] a l b County LP Gas Co. v. Suburban  
Gas, I n c . , 729 So. 2d 270, 276 ( A l a . 
1998).' 

v. "Alabama Department of E n v i r o n m e n t a l Management  
L e g a l E n v i r o n m e n t a l A s s i s t a n c e F o u n d a t i o n , I n c . , 97 3 
So. 2d 369, 376-77 ( A l a . C i v . App. 2007). 

" A p p l y i n g the p r i n c i p l e s of s t a t u t o r y 
c o n s t r u c t i o n and p l a i n language t o the p o r t i o n s of 
the M o n t e v a l l o Zoning Ordinance a t i s s u e , the c o u r t 
f i n d s no a m b i g u i t y . While the c o u r t may not have 
u t i l i z e d the o r d i n a n c e s ' o r g a n i z a t i o n , s y n t a x or 
p h r a s e o l o g y , when r e a d i n i t s e n t i r e t y t h e r e can be 
o n l y one r e a s o n a b l e i n t e r p r e t a t i o n or c o n c l u s i o n : 
The maximum number of u n i t s p e r m i t t e d by the 
M o n t e v a l l o Zoning Ordinance i n a D-2 Development 
D i s t r i c t f o r Performance S u b d i v i s i o n s i s det e r m i n e d 
by d e d u c t i n g from the t o t a l a v a i l a b l e acreage 30 
p e r c e n t of t h a t acreage t o be u t i l i z e d f o r open 
space ('Minimum open space r a t i o of 0.30.'). Up t o 
38 p e r c e n t of the open space a r e a may be u t i l i z e d 
f o r a l l i m p e r v i o u s s u r f a c e s ('Maximum i m p e r v i o u s 
s u r f a c e r a t i o of 0.38'). R e g a r d l e s s of the 
im p e r v i o u s s u r f a c e r a t i o , no more than 70 p e r c e n t of 
the t o t a l a r e a of the s i t e may be c o n s i d e r e d as the 
b u i l d a b l e p o r t i o n of t h a t s i t e . On t h a t 'net 
b u i l d a b l e s i t e a r e a ' up t o 10 r e s i d e n t i a l ( d w e l l i n g ) 
u n i t s may occupy a s i n g l e a c r e of l a n d ('Maximum 
d e n s i t y f a c t o r of 10 r e s i d e n t i a l u n i t s per a c r e . ' ) . 

"While each of the f o r e g o i n g p e r c e n t a g e s and 
r a t i o s may v a r y from p r o j e c t t o p r o j e c t , the 
f o u n d a t i o n a l d e n s i t y requirement t h a t can not be 
exceeded under any c i r c u m s t a n c e i s d e l i n e a t e d i n the 
f i r s t sentence of paragraph C, which s t a t e s t h a t i n 
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Performance S u b d i v i s i o n s t h e r e i s a '[m]aximum gro s s 
d e n s i t y of f i v e d w e l l i n g u n i t s per a c r e . ' Gross 
d e n s i t y i s d e f i n e d as the t o t a l number of 
r e s i d e n t i a l or d w e l l i n g u n i t s d i v i d e d by the t o t a l 
s i t e acreage. For Performance S u b d i v i s i o n s the gro s s 
d e n s i t y i s u n e q u i v o c a l l y l i m i t e d t o f i v e u n i t s per 
a c r e . T h i s c a l c u l a t i o n i s s t r a i g h t f o r w a r d and 
determines the maximum number of r e s i d e n t i a l u n i t s 
a v a i l a b l e f o r any g i v e n s i t e . I t i s by d e f i n i t i o n a 
'gross' number of u n i t s t h a t can r e a d i l y be 
determined, i r r e s p e c t i v e of the s p e c i f i c s i t e 
c o n s t r a i n t s or b u i l d i n g c o n d i t i o n s which must be 
c o n s i d e r e d when d e v e l o p i n g the o v e r a l l s i t e p l a n t o 
conform w i t h the o t h e r z o n i n g r e q u i r e m e n t s . 

" C o n t r a r y t o Mr. Hardy's p o s i t i o n , the s p e c i f i e d 
d e n s i t y r e q u i r e m e n t s are not m u t u a l l y e x c l u s i v e . The 
o r d i n a n c e c o n t a i n s no ' e i t h e r , o r ' language, and 
both d e n s i t y r e q u i r e m e n t s must be s a t i s f i e d . The 
p l a i n language of the z o n i n g o r d i n a n c e s i m p l y 
p r o v i d e s no e x c e p t i o n t o the maximum g r o s s d e n s i t y 
r e quirement f o r a Performance S u b d i v i s i o n i n a D-2 
Development D i s t r i c t . When t h i s r equirement i s 
a p p l i e d t o Mr. Z e g a r e l l i ' s p r o p o s a l f o r Phase One of 
the M o n t e v a l l o Square p r o j e c t which would occupy 5.3 
a c r e s , a maximum of 26 u n i t s c o u l d be c o n s t r u c t e d on 
the s i t e ( f i v e u n i t s per acre x 5.3 a c r e s = 26.5 
u n i t s ) . The M o n t e v a l l o Square p r o p o s a l i n c l u d e d 49 
townhomes t o be b u i l t on t h i s p o r t i o n of the s i t e . 
Phase Two p r o v i d e d f o r 41 u n i t s t o be b u i l t on the 
r e m a i n i n g 4.38 a c r e s , w h i l e the maximum g r o s s 
d e n s i t y r equirement a l l o w s o n l y 21 u n i t s ( f i v e u n i t s 
per a c r e x 4.38 a c r e s = 21.9 u n i t s ) . 

a c r e s . 
"The Shoal Creek Cove p r o j e c t c o n s i s t e d of 15.88 
s. Pursuant t o the o r d i n a n c e , the maximum number 

of u n i t s t h a t may occupy t h i s s i t e i s 79 (15.88 
a c r e s x 5 u n i t s p e r acre = 79.4 u n i t s ) . Mr. Hardy's 
Shoal Creek Cove p r o j e c t comprised a t o t a l of 132 
u n i t s which i n c l u d e d 26 e x i s t i n g apartments. The 
maximum g r o s s d e n s i t y r equirement l i m i t s a d d i t i o n a l 
development on t h i s s i t e t o 53 u n i t s , r a t h e r than 
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the 106 u n i t i n c r e a s e approved by the Commission. 

"  

"The c o u r t f i n d s t h a t i n each of the 
[ c o n s o l i d a t e d a c t i o n s ] t h e r e i s no genuine i s s u e of 
m a t e r i a l f a c t , and t h a t judgment as a ma t t e r of law 
i s due t o be e n t e r e d . As n e i t h e r Mr. Z e g a r e l l i ' s 
M o n t e v a l l o Square p r o j e c t nor Mr. Hardy's Shoal 
Creek Cove p r o j e c t comply w i t h the maximum g r o s s 
d e n s i t y requirement as mandated by the C i t y of 
M o n t e v a l l o Zoning Ordinance, the M o n t e v a l l o P l a n n i n g 
and Zoning Commission had no a u t h o r i t y t o approve 
e i t h e r p r o j e c t . A c c o r d i n g l y , Mr. Z e g a r e l l i ' s M o t ion 
f o r Summary Judgment i s DENIED, and the M o t i o n f o r 
Summary Judgment f i l e d by the C i t y of M o n t e v a l l o i s 
GRANTED. Summary judgment i s hereby e n t e r e d i n f a v o r 
of the C i t y of M o n t e v a l l o and a g a i n s t Mr. Z e g a r e l l i . 
C o n s i s t e n t t h e r e w i t h , the Motion f o r Summary 
Judgment f i l e d by Mr. Hardy and the C i t y of 
M o n t e v a l l o defendants i s DENIED, and the Motion f o r 
Summary Judgment f i l e d by Mr. MacPherson i s GRANTED. 
Summary judgment i s hereby e n t e r e d i n f a v o r of Mr. 
MacPherson and a g a i n s t Mr. Hardy and the c i t y 
d e f e n d a n t s . A l l o t h e r r e l i e f r e q u e s t e d by the 
p a r t i e s i s DENIED or o t h e r w i s e r e n d e r e d Moot by t h i s 
Order." 

( C a p i t a l i z a t i o n i n o r i g i n a l . ) 

Z e g a r e l l i f i l e d a postjudgment motion, which was d e n i e d 

by o p e r a t i o n of law p u r s u a n t t o Rule 59.1, A l a . R. C i v . P.1 

Z e g a r e l l i then t i m e l y a p p e a l e d t o t h i s c o u r t . 

"We r e v i e w a summary judgment de novo. American 

1The t r i a l c o u r t p u r p o r t e d t o e n t e r an o r d e r denying 
Z e g a r e l l i ' s postjudgment motion a f t e r i t had a l r e a d y been 
d e n i e d by o p e r a t i o n of law pu r s u a n t t o Rule 59.1. 
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L i b e r t y I n s . Co. v. AmSouth Bank, 825 So. 2d 786 
( A l a . 2002). 

"'We a p p l y the same s t a n d a r d of r e v i e w the 
t r i a l c o u r t used i n d e t e r m i n i n g whether the 
e v i d e n c e p r e s e n t e d t o the t r i a l c o u r t 
c r e a t e d a genuine i s s u e of m a t e r i a l f a c t . 
Once a p a r t y moving f o r a summary judgment 
e s t a b l i s h e s t h a t no genuine i s s u e of 
m a t e r i a l f a c t e x i s t s , the burden s h i f t s t o 
the nonmovant t o p r e s e n t s u b s t a n t i a l 
e v i d e n c e c r e a t i n g a genuine i s s u e of 
m a t e r i a l f a c t . " S u b s t a n t i a l e v i d e n c e " i s 
"evidence of such weight and q u a l i t y t h a t 
f a i r - m i n d e d persons i n the e x e r c i s e of 
i m p a r t i a l judgment can r e a s o n a b l y i n f e r the 
e x i s t e n c e of the f a c t sought t o be p r o v e d . " 
In r e v i e w i n g a summary judgment, we view 
the e v i d e n c e i n the l i g h t most f a v o r a b l e t o 
the nonmovant and e n t e r t a i n such r e a s o n a b l e 
i n f e r e n c e s as the j u r y would have been f r e e 
t o draw.' 

"Nationwide Prop. & Cas. I n s . Co.f v. DPF  
A r c h i t e c t s , P.C.], 792 So. 2d [369] a t 372 [ ( A l a . 
2001)] ( c i t a t i o n s o m i t t e d ) , quoted i n American  
L i b e r t y I n s . Co., 825 So. 2d a t 790." 

P o t t e r v. F i r s t R e a l E s t a t e Co., 844 So. 2d 540, 545 ( A l a . 

2002). 

Z e g a r e l l i argues t h a t the t r i a l c o u r t e r r e d i n c o n c l u d i n g 

t h a t the z o n i n g o r d i n a n c e i s unambiguous w i t h r e s p e c t t o the 

maximum d e n s i t y of d w e l l i n g u n i t s t h a t can be b u i l t i n a 

Performance S u b d i v i s i o n i n a D-2 Development D i s t r i c t . 

F u r t h e r , Z e g a r e l l i says, because the z o n i n g o r d i n a n c e i s 
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ambiguous i n t h a t r e g a r d , i t s h o u l d be c o n s t r u e d t o a l l o w 10 

townhouses p e r ac r e of the t o t a l s i t e a r e a d e s p i t e the 

language i n the z o n i n g o r d i n a n c e imposing a maximum-gross-

d e n s i t y r e s t r i c t i o n of 5 d w e l l i n g u n i t s per a c r e . Z e g a r e l l i 

f u r t h e r argues t h a t , under the c o n s t r u c t i o n of the z o n i n g 

o r d i n a n c e he advocates, h i s s i t e p l a n c o m p l i e d w i t h the z o n i n g 

o r d i n a n c e and t h a t , t h e r e f o r e , the Commission had no a u t h o r i t y 

t o w i t h h o l d i t s a p p r o v a l . 

We d i s a g r e e w i t h Z e g a r e l l i ' s argument t h a t the t r i a l 

c o u r t e r r e d i n c o n c l u d i n g t h a t the z o n i n g o r d i n a n c e i s 

unambiguous r e g a r d i n g the maximum d e n s i t y of d w e l l i n g u n i t s 

t h a t can be b u i l t i n a D-2 Development D i s t r i c t Performance 

S u b d i v i s i o n . As the t r i a l c o u r t c o r r e c t l y p o i n t e d out, the 

zo n i n g o r d i n a n c e c o n t a i n s b o t h a d e n s i t y - f a c t o r l i m i t and a 

g r o s s - d e n s i t y l i m i t , and bot h of those l i m i t s must be c o m p l i e d 

w i t h . A r t i c l e I I I of the zo n i n g o r d i n a n c e d e f i n e s the d e n s i t y 

f a c t o r as "the number of u n i t s per net b u i l d a b l e s i t e a r e a , " 

and i t d e f i n e s g r o s s d e n s i t y as " [ t ] h e q u o t i e n t of the t o t a l 

number of d w e l l i n g u n i t s d i v i d e d by the t o t a l a rea of a s i t e . " 

A r t i c l e V I I I of the z o n i n g o r d i n a n c e p r o v i d e s t h a t the maximum 

d e n s i t y f a c t o r f o r a Performance S u b d i v i s i o n i n a D-2 
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Development D i s t r i c t i s 10 d w e l l i n g u n i t s per acr e and t h a t 

the maximum g r o s s d e n s i t y i n such a s u b d i v i s i o n i s 5 d w e l l i n g 

u n i t s per a c r e . Because the d e n s i t y f a c t o r i s the number of 

d w e l l i n g u n i t s per net b u i l d a b l e a c r e of the s i t e w h i l e g r o s s 

d e n s i t y i s the number of d w e l l i n g u n i t s per a c r e of the t o t a l  

s i t e a r e a , the maximum-gross-density l i m i t of 5 d w e l l i n g u n i t s 

per a c r e does not c o n f l i c t w i t h the maximum-density-factor 

l i m i t of 10 d w e l l i n g u n i t s per a c r e . A p r o p o s a l t o b u i l d 49 

townhouses would not comply w i t h b o t h those l i m i t s u n l e s s the 

s i t e had a t l e a s t 4.9 a c r e s of net b u i l d a b l e area (49 

townhouses d i v i d e d by 4.9 net b u i l d a b l e a c r e s e q u a l s 10 

townhouses per net b u i l d a b l e acre) and a t o t a l a r e a of a t 

l e a s t 9.8 a c r e s (49 townhouses d i v i d e d by 9.8 t o t a l a c r e s 

e q u a l s 5 townhouses per a c r e of the t o t a l s i t e area) . 2 The 

s i t e where Z e g a r e l l i proposed t o b u i l d 49 townhouses had a 

2 L i k e w i s e , a p r o p o s a l t o b u i l d 41 townhouses would r e q u i r e 
a s i t e w i t h a net b u i l d a b l e a r e a of a t l e a s t 4.1 a c r e s (41 
townhouses d i v i d e d by 4.1 net b u i l d a b l e a c r e s e q u a l s 10 
townhouses per net b u i l d a b l e acre) and a t o t a l a rea of a t 
l e a s t 8.2 a c r e s (41 townhouses d i v i d e d by 8.2 t o t a l a c r e s 
e q u a l s 5 townhouses per a c r e ) . Thus, a p r o p o s a l t o b u i l d 90 
townhouses would r e q u i r e a s i t e w i t h a net b u i l d a b l e area of 
a t l e a s t 9 a c r e s (90 townhouses d i v i d e d by 9 net b u i l d a b l e 
a c r e s e q u a l s 10 townhouses per net b u i l d a b l e acre) and a t o t a l 
a r ea of a t l e a s t 18 a c r e s (90 townhouses d i v i d e d by 18 t o t a l 
a c r e s e q u a l s 5 townhouses per acre of the t o t a l s i t e a r e a ) . 

17 



2080470 

t o t a l a rea of o n l y 5.3 a c r e s . T h e r e f o r e , i t d i d not comply 

w i t h the maximum-gross-density l i m i t of the z o n i n g o r d i n a n c e . 

A c c o r d i n g l y , the t r i a l c o u r t d i d not e r r i n c o n c l u d i n g 

t h a t the z o n i n g o r d i n a n c e was unambiguous, t h a t Z e g a r e l l i ' s 

s i t e p l a n d i d not comply w i t h the z o n i n g o r d i n a n c e , t h a t the 

Commission was e n t i t l e d t o a summary judgment, and t h a t 

Z e g a r e l l i was not e n t i t l e d t o a summary judgment. T h e r e f o r e , 

we a f f i r m the t r i a l c o u r t ' s judgment. 

AFFIRMED. 

Thompson, P.J., and P i t t m a n , Thomas, and Moore, J J . , 
concur. 
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