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On November 30, 2005, R.J.G. f i l e d a c o m p l a i n t i n the 

B a l d w i n J u v e n i l e Court ("the j u v e n i l e c o u r t " ) a l l e g i n g t h a t he 

i s the b i o l o g i c a l f a t h e r of A.G. ("the c h i l d " ) and s e e k i n g a 

j u d i c i a l d e t e r m i n a t i o n of h i s p a t e r n i t y of the c h i l d . In t h a t 

c o m p l a i n t , R.J.G. sought t o e n f o r c e h i s v i s i t a t i o n r i g h t s and 

t o have h i s c h i l d - s u p p o r t o b l i g a t i o n d e t e r m i n e d p u r s u a n t t o 

the Rule 32, A l a . R. Jud. Admin., c h i l d - s u p p o r t g u i d e l i n e s . 

The j u v e n i l e c o u r t d e s i g n a t e d R.J.G.'s 2005 a c t i o n as case 

number "CS-2005-313." The c h i l d ' s mother, S.S.W. ("the 

mother"), answered and c o u n t e r c l a i m e d ; i n her p l e a d i n g , the 

mother sought a d e t e r m i n a t i o n of R.J.G.'s c h i l d - s u p p o r t 

o b l i g a t i o n and the i m p o s i t i o n of an i n c o m e - w i t h h o l d i n g o r d e r . 

On August 23, 2006, the j u v e n i l e c o u r t e n t e r e d a judgment 

i n case number CS-2005-313 i n which i t a d j u d i c a t e d R.J.G. t o 

be the f a t h e r of the c h i l d . In the August 23, 2006, judgment, 

the j u v e n i l e c o u r t o r d e r e d R.J.G. ( h e r e i n a f t e r " t h e f a t h e r " ) 

t o pay $617 per month i n c h i l d s u p p o r t , t o p r o v i d e h e a l t h and 

d e n t a l i n s u r a n c e f o r the c h i l d , and t o pay o n e - h a l f of any of 

the c h i l d ' s m e d i c a l expenses not c o v e r e d by i n s u r a n c e . The 

j u v e n i l e c o u r t awarded the f a t h e r v i s i t a t i o n w i t h the c h i l d 

and r e q u i r e d him t o a t t e n d c o u n s e l i n g s e s s i o n s w i t h the c h i l d . 
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On May 12, 2008, the mother f i l e d a p e t i t i o n f o r a r u l e 

n i s i i n case number CS-2005-313. The mother's r u l e n i s i 

a c t i o n was d e s i g n a t e d as, and i t i s h e r e i n a f t e r r e f e r r e d t o 

as, "case number CS-2005-313.01." In her p e t i t i o n f o r a r u l e 

n i s i , the mother a l l e g e d t h a t the f a t h e r had f a i l e d t o pay 

c h i l d s u p p o r t , t o p r o v i d e m e d i c a l i n s u r a n c e f o r the c h i l d , and 

t o reimburse her f o r the c h i l d ' s m e d i c a l expenses not c o v e r e d 

by i n s u r a n c e . 

A l s o on May 12, 2008, the mother i n i t i a t e d a s e p a r a t e 

a c t i o n i n the j u v e n i l e c o u r t i n which she sought a judgment 

t e r m i n a t i n g the f a t h e r ' s p a r e n t a l r i g h t s t o the c h i l d . The 

t e r m i n a t i o n - o f - p a r e n t a l - r i g h t s a c t i o n was a s s i g n e d case number 

JU-2008-403.01, and i t i s r e f e r r e d t o by t h a t case number i n 

t h i s o p i n i o n . 

The r e c o r d demonstrates t h a t the f a t h e r r e c e i v e d s e r v i c e 

of p r o c e s s i n case number CS-2005-313.01 on May 19, 2008, and 

t h a t he r e c e i v e d s e r v i c e of p r o c e s s i n case number JU-2008-

403.01 on May 27, 2008. On J u l y 22, 2008, the mother moved 

f o r a d e f a u l t judgment i n case number CS-2005-313.01 and i n 

case number JU-2008-403.01. The j u v e n i l e c o u r t o r d e r e d t h a t 

b o t h d e f a u l t - j u d g m e n t motions be c o n s i d e r e d on the date of the 
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h e a r i n g on the m e r i t s of the mother's p e t i t i o n s . The j u v e n i l e 

c o u r t s c h e d u l e d a j o i n t h e a r i n g on the mother's p e t i t i o n s i n 

case number CS-2005-313.01 and case number JU-2008-403.01 f o r 

September 10, 2008. 

On September 10, 2008, the j u v e n i l e c o u r t e n t e r e d o r d e r s 

i n case number CS-2005-313.01 and case number JU-2008-403.01 

i n which i t noted t h a t the mother had appeared a t the 

September 10, 2008, h e a r i n g , but t h a t the f a t h e r had not, and 

t h a t a judgment would f o l l o w . The r e c o r d on a p p e a l 

demonstrates t h a t the mother o f f e r e d ore tenus e v i d e n c e a t the 

September 10, 2008, h e a r i n g . 

On September 19, 2008, the j u v e n i l e c o u r t e n t e r e d a 

judgment i n case number CS-2005-313.01 i n which i t found the 

f a t h e r i n contempt f o r h i s f a i l u r e t o pay c e r t a i n amounts 

r e q u i r e d by the August 23, 2006, judgment e n t e r e d i n case 

number CS-2005-313. 1 The j u v e n i l e c o u r t e n t e r e d a judgment i n 

1 I n i t s September 19, 2008, judgment i n case number CS-
2005-313.01, the j u v e n i l e c o u r t d e termined t h a t the mother was 
e n t i t l e d t o an award of an a t t o r n e y f e e , but i t d i d not 
determine the amount of t h a t f e e . The f a i l u r e t o a d j u d i c a t e 
the amount of the a t t o r n e y fee d i d not a f f e c t the f i n a l i t y of 
the judgment i n case number CS-2005-313.01. Watson v.  
W h i t t i n g t o n R e a l E s t a t e , LLC, 16 So. 3d 802, 807 ( A l a . C i v . 
App. 2009); Edwards v. Edwards, 999 So. 2d 393 ( A l a . C i v . App. 
2008). 
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f a v o r of the mother r e q u i r i n g the f a t h e r t o pay c e r t a i n 

amounts i n a r r e a r a g e s . 

On September 23, 2008, the f a t h e r f i l e d i n case number 

CS-2005-313.01 a l e t t e r s e e k i n g a " c o n t i n u a n c e " of the m a t t e r ; 

i n t h a t l e t t e r t o the j u v e n i l e c o u r t , the f a t h e r made c e r t a i n 

r e p r e s e n t a t i o n s r e g a r d i n g the reason he d i d not a t t e n d the 

s c h e d u l e d September 10, 2008, h e a r i n g . A l s o on September 23, 

2008, the f a t h e r f i l e d i n case number CS-2005-313.01 a "motion 

t o a l t e r , amend, or v a c a t e " the September 19, 2008, judgment. 

On September 25, 2008, the j u v e n i l e c o u r t e n t e r e d an o r d e r i n 

case number CS-2005-313.01 s c h e d u l i n g a h e a r i n g on the 

f a t h e r ' s postjudgment motion f o r October 17, 2008. 

On September 29, 2008, the j u v e n i l e c o u r t e n t e r e d a 

judgment i n case number JU-2008-403.01 i n which i t t e r m i n a t e d 

the f a t h e r ' s p a r e n t a l r i g h t s t o the c h i l d . 

On October 9, 2008, the f a t h e r f i l e d i n case number CS-

2005-313.01 a motion t o c o n t i n u e the h e a r i n g s c h e d u l e d f o r 

October 17, 2008. I n t h a t motion, the f a t h e r a l l e g e d t h a t the 

mother d i d not oppose the r e q u e s t e d c o n t i n u a n c e . On October 

10, 2008, the j u v e n i l e c o u r t g r a n t e d the f a t h e r ' s motion t o 
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c o n t i n u e f i l e d i n case number CS-2005-313.01, and i t 

r e s c h e d u l e d the h e a r i n g i n t h a t case f o r October 23, 2008. 

A l s o on October 9, 2008, the f a t h e r f i l e d i n case number 

CS-2005-313.01 a motion s e e k i n g t o amend h i s e a r l i e r 

postjudgment motion f i l e d i n t h a t case; the f a t h e r a l s o moved 

f o r a new t r i a l or t o a l t e r , amend, or v a c a t e the judgment i n 

case number JU-2008-403.01. Each of the October 9, 2008, 

motions i n d i c a t e d t h a t i t had been f i l e d w i t h r e g a r d t o b o t h 

case number CS-2005-313.01 and case number JU-2008-403.01. We 

note, however, t h a t the r e c o r d c o n t a i n s no o r d e r i n d i c a t i n g 

t h a t the two a c t i o n s had been c o n s o l i d a t e d by the j u v e n i l e 

c o u r t o r , o t h e r than the j u v e n i l e c o u r t ' s h a v i n g conducted a 

j o i n t h e a r i n g , a n y t h i n g i n d i c a t i n g t h a t the j u v e n i l e c o u r t had 

t r e a t e d the a c t i o n s as i f t h e y had been c o n s o l i d a t e d . 

On October 23, 2008, the j u v e n i l e c o u r t conducted an ore 

tenus h e a r i n g on the f a t h e r ' s postjudgment motions i n case 

number CS-2005-313.01 and case number JU-2008-403.01. At t h a t 

h e a r i n g , the j u v e n i l e c o u r t r e c e i v e d ore tenus e v i d e n c e from 

the f a t h e r . A l s o on October 23, 2008, the j u v e n i l e c o u r t 

e n t e r e d an o r d e r i n case number CS-2005-313.01 i n which i t 

p u r p o r t e d t o deny the f a t h e r ' s September 23, 2008, 
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postjudgment motion i n t h a t case. A l s o on October 23, 2008, 

the j u v e n i l e c o u r t e n t e r e d a s i m i l a r o r d e r on the S t a t e 

J u d i c i a l I n f o r m a t i o n System i n case number JU-2008-403.01 i n 

which i t d e n i e d the f a t h e r ' s October 9, 2008, postjudgment 

motion f i l e d i n t h a t case. 

On November 6, 2008, the f a t h e r f i l e d i n case number JU-

2008-403.01 a n o t i c e of a p p e a l t o the B a l d w i n C i r c u i t C o u r t ; 

t h a t n o t i c e of a p p e a l i n d i c a t e d t h a t the f a t h e r a l s o i n t e n d e d 

t o a p p e a l i n case number CS-2005-313.01. 2 The c i r c u i t c o u r t 

l a t e r g r a n t e d , p u r s u a n t t o Rule 28, A l a . R. Juv. P., the 

f a t h e r ' s motion t o t r a n s f e r the a p p e a l of the judgments i n 

case number CS-2005-313.01 and case number JU-2008-403.01 t o 

t h i s c o u r t . 

As an i n i t i a l m a t t e r , we conclude t h a t the f a t h e r ' s 

a p p e a l i n case number CS-2005-313.01 was not t i m e l y f i l e d . 

The t i m e l y f i l i n g of a n o t i c e of appe a l i s a j u r i s d i c t i o n a l 

2 A l t h o u g h no f o r m a l n o t i c e of a p p e a l was f i l e d i n case 
number CS-2005-313.01, i t i s c l e a r t h a t the j u v e n i l e c o u r t , 
the c i r c u i t c o u r t , and t h i s c o u r t u n d e r s t o o d t h a t the f a t h e r 
was a t t e m p t i n g t o a p p e a l the judgment e n t e r e d i n t h a t a c t i o n . 
A c c o r d i n g l y , we t r e a t the n o t i c e of a p p e a l f i l e d i n case 
number JU-2008-403.01 (and a l s o d e s i g n a t i n g case number CS-
2005-313.01) as a l s o b e i n g e f f e c t i v e as t o case number CS-
2005-313.01. 
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a c t . Graves v. G o l t h y , [Ms. 1070422, A p r i l 17, 2009] So. 

3d , ( A l a . 2009) (an u n t i m e l y a p p e a l must be d i s m i s s e d 

f o r want of j u r i s d i c t i o n ) . " [ J ] u r i s d i c t i o n a l m a t t e r s are of 

such magnitude t h a t we t a k e n o t i c e of them a t any time and do 

so even ex mero motu. " Nunn v. Baker, 518 So. 2d 711, 712 

( A l a . 1987). 

The j u v e n i l e c o u r t e n t e r e d i t s judgment i n case number 

CS-2005-313.01 on September 19, 2008. The f a t h e r f i l e d h i s 

postjudgment motion s e e k i n g t o a l t e r , amend, or v a c a t e t h a t 

judgment on September 23, 2008, w i t h i n the 14 days a l l o w e d by 

the R u l e s of J u v e n i l e Procedure. See Rule 1 ( B ) , A l a . R. Juv. 

P. ( " A l l postjudgment motions ... must be f i l e d w i t h i n 14 days 

a f t e r e n t r y of o r d e r or judgment and s h a l l not remain pending 

f o r more than 14 d a y s . " ) . A postjudgment motion f i l e d i n a 

j u v e n i l e a c t i o n may not remain pending f o r more than 14 days. 

Rule 1 ( B ) , A l a . R. Juv. P. ("A postjudgment motion i s deemed 

d e n i e d i f not r u l e d on w i t h i n 14 days of f i l i n g . " ) . Thus, the 

f a t h e r ' s September 23, 2008, motion f i l e d i n case number CS-

2005-313.01 was deemed d e n i e d by o p e r a t i o n of law on October 

7, 2008. Rule 1 ( B ) ; T.P. v. T.J.H., 10 So. 3d 613, 614 ( A l a . 

C i v . App. 2008); and J.S. v. S t a t e Dep't of Human Res., 597 
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So. 2d 1376, 1377 ( A l a . C i v . App. 1992). A l t h o u g h the 

j u v e n i l e c o u r t p u r p o r t e d t o deny the f a t h e r ' s postjudgment 

motion i n case number CS-2005-313.01 on October 23, 2008, i t 

had l o s t j u r i s d i c t i o n over case number CS-2005-313.01 by t h a t 

t i m e . T.P. v. T.J.H., sup r a . The f a t h e r had 14 days, or 

u n t i l October 21, 2008, t o a p p e a l the October 7, 2008, d e n i a l 

by o p e r a t i o n of law of the postjudgment motion f i l e d i n case 

number CS-2005-313.01. Rule 4 ( a ) ( 3 ) , A l a . R. App. P. (appeals 

from judgments of a j u v e n i l e c o u r t must be f i l e d w i t h i n 14 

d a y s ) ; J.S. v. S t a t e Dep't of Human Res., s u p r a . The f a t h e r 

a p p e a l e d on November 6, 2008, and, a c c o r d i n g l y , t h a t p a r t of 

h i s a p p e a l p e r t a i n i n g t o case number CS-2005-313.01 i s 

u n t i m e l y and i s due t o be d i s m i s s e d . Rule 2 ( a ) ( 1 ) , A l a . R. 

App. P. ("An appea l s h a l l be d i s m i s s e d i f the n o t i c e of appe a l 

was not t i m e l y f i l e d t o in v o k e the j u r i s d i c t i o n of the 

a p p e l l a t e c o u r t . " ) . 

On a p p l i c a t i o n f o r r e h e a r i n g , the f a t h e r contends t h a t 

t h i s c o u r t e r r e d i n c o n c l u d i n g t h a t h i s appe a l i n case number 

CS-2005-313.01 was u n t i m e l y . The f a t h e r contends t h a t the 

j u v e n i l e c o u r t had e f f e c t e d a c o n s o l i d a t i o n of the two a c t i o n s 

by c o n d u c t i n g a j o i n t h e a r i n g of the a c t i o n s . The f a t h e r 

9 



2080509 

argues t h a t the c l a i m s a s s e r t e d i n case number CS-2005-313.01 

c o n s t i t u t e d o n l y a p o r t i o n of what he c h a r a c t e r i z e s as a 

c o n s o l i d a t e d a c t i o n and, t h e r e f o r e , t h a t the September 19, 

2008, judgment i n case number CS-2005-313.01 d i s p o s e d of o n l y 

some of the pending c l a i m s . The f a t h e r m a i n t a i n s t h a t the 

f i n a l judgment i n the " c o n s o l i d a t e d " a c t i o n s was e n t e r e d on 

September 29, 2008, when the j u v e n i l e c o u r t e n t e r e d a judgment 

i n case number JU-2008-403.01. See O l i v e r v. Townsend, 534 

So. 2d 1038, 1046 ( A l a . 1988) ("Claims a d j u d i c a t e d i n a 

p r e v i o u s n o n - f i n a l o r d e r become f i n a l , and t h e r e f o r e s u b j e c t 

t o a p p e a l , a t the time the l a s t p a r t y or c l a i m i s d i s p o s e d 

o f . " ) . T h e r e f o r e , a c c o r d i n g t o the f a t h e r , h i s a p p e a l i n case 

number CS-2005-313.01 s h o u l d be deemed as t i m e l y t aken from 

the September 29, 2008, f i n a l judgment i n case number JU-2008-

403.01. 

However, w e l l s e t t l e d caselaw and Rule 42, A l a . R. C i v . 

P., demonstrate t h a t the f a t h e r ' s argument on a p p l i c a t i o n f o r 

r e h e a r i n g i s e r r o n e o u s . As noted e a r l i e r , the r e c o r d c o n t a i n s 

no o r d e r i n d i c a t i n g t h a t the j u v e n i l e c o u r t c o n s o l i d a t e d case 

number CS-2005-313.01 and case number JU-2008-403.01. F o r the 

purpose of a d d r e s s i n g the f a t h e r ' s argument on a p p l i c a t i o n f o r 
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r e h e a r i n g , however, we examine the i s s u e as i f the j u v e n i l e 

c o u r t had e n t e r e d an o r d e r c o n s o l i d a t i n g the two a c t i o n s . 

Pursuant t o Rule 42, A l a . R. C i v . P., a t r i a l c o u r t may o r d e r 

a c t i o n s i n v o l v i n g common f a c t s or i s s u e s t o be c o n s o l i d a t e d . 

Rule 42(a) p r o v i d e s : 

"When a c t i o n s i n v o l v i n g a common q u e s t i o n of law or 
f a c t are pending b e f o r e the c o u r t , i t may o r d e r a 
j o i n t h e a r i n g or t r i a l of any or a l l the m a t t e r s i n 
i s s u e i n the a c t i o n s ; i t may o r d e r a l l the a c t i o n s 
c o n s o l i d a t e d ; and i t may make such o r d e r s c o n c e r n i n g 
p r o c e e d i n g s t h e r e i n as may t e n d t o a v o i d unnecessary 
c o s t s or d e l a y . " 

However, the Committee Comments on 1973 A d o p t i o n of Rule 42 

c l e a r l y demonstrate t h a t c o n s o l i d a t i o n does not merge two 

a c t i o n s i n t o one a c t i o n ; r a t h e r , the two c o n s o l i d a t e d a c t i o n s 

c o n t i n u e t o m a i n t a i n t h e i r s e p a r a t e i d e n t i t i e s . Those 

Comments s p e c i f y : 

"Rule 42(a) speaks b o t h of j o i n t h e a r i n g s or t r i a l s 
and of c o n s o l i d a t i o n . T h i s wording i s i n t e n d e d t o 
c o n f e r a b r o a d d i s c r e t i o n t o merge the two a c t i o n s 
so f a r as i s n e c e s s a r y f o r t h e i r most c o n v e n i e n t 
d e t e r m i n a t i o n , and t o p e r m i t merger of some or a l l 
of the i s s u e s i n the two cases. But where t h e r e i s  
complete c o n s o l i d a t i o n , the a c t i o n s r e t a i n t h e i r  
s e p a r a t e i d e n t i t y and the p a r t i e s and p l e a d i n g s i n  
one a c t i o n do not a u t o m a t i c a l l y become p a r t i e s and  
p l e a d i n g s i n the o t h e r a c t i o n . O i k a r i n e n v. A l e x i a n  
B r o s . , 342 F.2d 155 (3d C i r . 1965) . N a t i o n a l Nut Co.  
of C a l i f o r n i a v. Susu Nut Co., 61 F. Supp. 8 6 (N.D. 
I l l . 1944); Simon v. C a r r o l l , 241 Minn. 211, 62 
N.W.2d 822 (1954). " 
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(Emphasis added.) 

T h i s c o u r t has summarized the caselaw p r e c e d e n t a l s o 

p r o v i d i n g t h a t c o n s o l i d a t e d a c t i o n s m a i n t a i n t h e i r s e p a r a t e 

i d e n t i t i e s and t h a t s e p a r a t e judgments must be e n t e r e d i n each 

a c t i o n : 

"'[W]hen two or more a c t i o n s are 
c o n s o l i d a t e d under Rule 42, A l a . R. C i v . 
P., the a c t i o n s do not l o s e t h e i r s e p a r a t e 
i d e n t i t i e s . League v. McDonald, 355 So. 2d 
695, 697 ( A l a . 1978). Moreover, " [ a ] n 
o r d e r of c o n s o l i d a t i o n does not merge the 
a c t i o n s i n t o a s i n g l e [ a c t i o n ] , change the 
r i g h t s or the p a r t i e s , or make those who 
are p a r t i e s t o one [ a c t i o n ] p a r t i e s t o 
a n o t h e r . " Jerome A. Hoffman, Alabama C i v i l  
P rocedure § 5.71 (2d ed. 2001) ( c i t i n g 
E v e r s v. L i n k E n t e r s . , I n c . , 386 So. 2d 
1177 ( A l a . C i v . App.1980)). F i n a l l y , " ' i n 
c o n s o l i d a t e d a c t i o n s ... the p a r t i e s and 
p l e a d i n g s i n one a c t i o n do not become 
p a r t i e s and p l e a d i n g s i n the o t h e r . ' " Ex 
p a r t e F l e x i b l e Prods. Co., 915 So. 2d 34, 
50 ( A l a . 2005) ( q u o t i n g Teague v. Motes, 57 
A l a . App. 609, 613, 330 So. 2d 434, 438 
( C i v . 1 9 7 6 ) ) . ' 

"Solomon v. L i b e r t y N a t ' l L i f e I n s . Co., 953 So. 2d 
1211, 1222 ( A l a . 2006). When a c t i o n s are o r d e r e d  
c o n s o l i d a t e d , 'each a c t i o n r e t a i n s i t s s e p a r a t e  
i d e n t i t y and thus r e q u i r e s the e n t r y of a s e p a r a t e  
judgment.' League v. McDonald, 355 So. 2d 695, 697 
( A l a . 1978)." 

H.J.T. v. S t a t e ex r e l . M.S.M., [Ms. 2080595, October 9, 2009] 

So. 3d , ( A l a . C i v . App. 2009) (emphasis added). 
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Thus, even assuming t h a t case number CS-2005-313.01 and 

case number JU-2008-413.01 were c o n s o l i d a t e d by the j u v e n i l e 

c o u r t , each a c t i o n m a i n t a i n e d i t s s e p a r a t e i d e n t i t y and a 

judgment d i s p o s i n g of the c l a i m s a s s e r t e d was r e q u i r e d t o be 

e n t e r e d i n each a c t i o n . The j u v e n i l e c o u r t e n t e r e d a f i n a l 

judgment d i s p o s i n g of the c l a i m s a s s e r t e d i n case number CS-

2005-313.01 on September 19, 2009. As e x p l a i n e d e a r l i e r i n 

t h i s o p i n i o n , the f a t h e r f a i l e d t o t i m e l y a p p e a l t h a t 

judgment. 

However, we conclude t h a t the f a t h e r ' s a p p e a l of the 

September 29, 2008, judgment i n case number JU-2008-403.01 i s 

t i m e l y . The f a t h e r f i l e d h i s postjudgment motion i n t h a t case 

on October 9, 2008, w i t h i n the 14 days a l l o w e d by Rule 1 ( B ) , 

A l a . R. Juv. P. F o u r t e e n days l a t e r , on October 23, 2008, the 

j u v e n i l e c o u r t d e n i e d t h a t motion. The f a t h e r f i l e d h i s 

n o t i c e of a p p e a l of t h a t d e n i a l on November 6, 2008, w i t h i n 

the 14 days a l l o w e d by Rule 4 ( a ) ( 3 ) , A l a . R. App. P., and, 

t h e r e f o r e , the a p p e a l i n case number JU-2008-403.01 i s t i m e l y . 

On a p p e a l , the f a t h e r argues t h a t the r e c o r d does not 

demonstrate t h a t the j u v e n i l e c o u r t p r o p e r l y c o n s i d e r e d the 

f a c t o r s r e l e v a n t t o a motion t o s e t a s i d e a d e f a u l t judgment. 

13 
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We note t h a t the f a t h e r s t y l e d h i s October 9, 2008, 

postjudgment motion as a motion f o r a new t r i a l or t o a l t e r , 

amend, or v a c a t e the judgment; i n o t h e r words, he s t y l e d t h a t 

motion as one f i l e d p u r s u a n t t o Rule 59, A l a . R. C i v . P. 

However, we conclude t h a t the r e l i e f sought i n the October 9, 

2008, postjudgment motion was, i n s u b s t a n c e , the type of 

r e l i e f p r o p e r l y sought i n a motion f i l e d p u r s u a n t t o Rule 

5 5 ( c ) , A l a . R. C i v . P.; R u l e 55(c) p e r m i t s a t r i a l c o u r t t o 

e x e r c i s e i t s d i s c r e t i o n i n d e t e r m i n i n g whether t o s e t a s i d e a 

d e f a u l t judgment. See Cannon v. S t a t e Farm Mut. Auto. I n s .  

Co. , 590 So. 2d 191, 193 ( A l a . 1991) (the substance of a 

motion and not i t s s t y l e d etermines what k i n d of motion i t 

i s ) . 

D u r i n g the h e a r i n g on the f a t h e r ' s October 9, 2008, 

motion, the f a t h e r p r e s e n t e d e v i d e n c e c o n c e r n i n g why he had 

m i s s e d the s c h e d u l e d September 10, 2008, h e a r i n g on the 

mother's p e t i t i o n t o t e r m i n a t e h i s p a r e n t a l r i g h t s . At the 

c o n c l u s i o n of the f a t h e r ' s e v i d e n c e , the j u v e n i l e c o u r t s t a t e d 

t h a t " h a v i n g h e a r d the t e s t i m o n y today, I am not g o i n g t o 

g r a n t [the requested] r e l i e f . " The j u v e n i l e c o u r t then 

14 
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e n t e r e d an o r d e r summarily d e n y i n g the f a t h e r ' s October 9, 

2008, postjudgment motion i n case number JU-2008-403.01. 

The f a t h e r contends t h a t the r e c o r d does not demonstrate 

t h a t the j u v e n i l e c o u r t conducted the a p p r o p r i a t e a n a l y s i s f o r 

d e t e r m i n i n g whether t o s e t a s i d e a d e f a u l t judgment and, 

t h e r e f o r e , t h a t , under the a u t h o r i t y of Thibodeau v.  

Thibodeau, 10 So. 3d 592 ( A l a . C i v . App. 2008), t h i s cause 

s h o u l d be remanded f o r the j u v e n i l e c o u r t t o conduct t h a t 

a n a l y s i s . 

In K i r t l a n d v. F o r t Morgan A u t h o r i t y Sewer S e r v i c e , I n c . , 

524 So. 2d 600 ( A l a . 1988), our supreme c o u r t d i s c u s s e d the 

a n a l y s i s a t r i a l c o u r t must conduct i n d e t e r m i n i n g whether t o 

s e t a s i d e a d e f a u l t judgment. The c o u r t h e l d t h a t t h e r e i s a 

presumption i n f a v o r of t r y i n g an a c t i o n on the m e r i t s and 

t h a t i n d e t e r m i n i n g whether t o s e t a s i d e a d e f a u l t judgment, 

the t r i a l c o u r t must c o n s i d e r "1) whether the defendant has a 

m e r i t o r i o u s defense; 2) whether the p l a i n t i f f w i l l be u n f a i r l y 

p r e j u d i c e d i f the d e f a u l t judgment i s s e t a s i d e ; and 3) 

whether the d e f a u l t judgment was a r e s u l t of the defendant's 

own c u l p a b l e conduct." K i r t l a n d , 524 So. 2d a t 605. 

15 
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In Thibodeau v. Thibodeau, su p r a , the t r i a l c o u r t 

summarily d e n i e d a motion t o s e t a s i d e a d e f a u l t judgment 

a f t e r a h e a r i n g a t which i t h e a r d arguments by the p a r t i e s ' 

a t t o r n e y s . The o r d e r d e n y ing the motion t o s e t a s i d e the 

d e f a u l t judgment d i d not i n d i c a t e t h a t the t r i a l c o u r t had 

c o n s i d e r e d the K i r t l a n d f a c t o r s , and, t h e r e f o r e , t h i s c o u r t 

r e v e r s e d the judgment and remanded the cause f o r the t r i a l 

c o u r t t o c o n s i d e r those f a c t o r s . Thibodeau v. Thibodeau, 10 

So. 3d a t 595. 

In t h i s case, the j u v e n i l e c o u r t ' s o r d e r d e n y ing the 

f a t h e r ' s motion t o s e t a s i d e the d e f a u l t judgment t e r m i n a t i n g 

h i s p a r e n t a l r i g h t s s t a t e s o n l y t h a t , " f o l l o w i n g argument and 

t e s t i m o n y , the motion t o s e t a s i d e and s e t a new t r i a l i s 

d e n i e d . " Thus, as i n Thibodeau v. Thibodeau, s u p r a , t h i s 

c o u r t i s unable t o determine whether the j u v e n i l e c o u r t 

c o n s i d e r e d the K i r t l a n d f a c t o r s i n r e f u s i n g t o s e t a s i d e the 

d e f a u l t judgment. A c c o r d i n g l y , we r e v e r s e the o r d e r d e n y ing 

the f a t h e r ' s motion t o s e t a s i d e the d e f a u l t judgment and 

remand the cause t o the j u v e n i l e c o u r t t o c o n s i d e r the 

K i r t l a n d f a c t o r s i n d e t e r m i n i n g whether the f a t h e r 

demonstrated a t the October 23, 2008, h e a r i n g t h a t the 
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September 29, 2008, d e f a u l t judgment i n case number JU-2008-

403.01 was due t o be s e t a s i d e . Thibodeau v. Thibodeau, 

s u p r a ; see a l s o Campbell v. Campbell, 910 So. 2d 1288 ( A l a . 

C i v . App. 2005) ( r e v e r s i n g an or d e r d e n y ing a motion t o s e t 

a s i d e a d e f a u l t judgment when the o r d e r d i d not i n d i c a t e t h a t 

the t r i a l c o u r t had c o n s i d e r e d the K i r t l a n d f a c t o r s , and 

remanding the cause f o r a c o n s i d e r a t i o n of those f a c t o r s ) . We 

note t h a t t h i s c o u r t ' s o p i n i o n s h o u l d not be i n t e r p r e t e d as 

i n d i c a t i n g t h a t the j u v e n i l e c o u r t s h o u l d r u l e i n a p a r t i c u l a r 

manner. 

APPLICATION OVERRULED; OPINION OF AUGUST 21, 2009, 

WITHDRAWN; OPINION SUBSTITUTED; APPEAL AS TO CASE NUMBER CS-

2005-313.01 DISMISSED; JUDGMENT IN CASE NUMBER JU-2008-403.01 

REVERSED AND THE CAUSE REMANDED WITH INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n , Bryan, and Thomas, J J . , 

concur. 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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