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Ronald Sutton 

v. 

Troy King, Attorney General, et a l . 

Appeal from Montgomery C i r c u i t Court 
(CV-08-1177) 

THOMAS, Judge. 

R o n a l d S u t t o n , an i n m a t e i n a s t a t e c o r r e c t i o n a l 

f a c i l i t y , s u e d T r o y K i n g , t h e a t t o r n e y g e n e r a l ; R i c h a r d A l l e n , 

t h e c o m m i s s i o n e r o f t h e Alabama D e p a r t m e n t o f C o r r e c t i o n s ; 

G o v e r n o r Bob R i l e y ; B i l l y M i t c h e m , Jimmy P a t r i c k , and D o r o t h y 

Goode, wardens o f s t a t e c o r r e c t i o n a l f a c i l i t i e s ; and L l o y d 
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W a l l a c e , P a t r i c k R o b i n s o n , D a v i d T u l l y , and C a r o l y n G o l s o n , 

e m p l o y e e s o f t h e Alabama D e p a r t m e n t o f C o r r e c t i o n s , a s s e r t i n g 

what a p p e a r s t o be a 42 U.S.C. § 1983 c l a i m t h a t he was d e n i e d 

a c c e s s t o t h e c o u r t s due t o i n a d e q u a c i e s i n t h e p r i s o n l a w 

l i b r a r y and t h e l i m i t a t i o n on t h e t i m e s he c o u l d a c c e s s t h e 

law l i b r a r y . 1 The d e f e n d a n t s moved f o r a summary j u d g m e n t on 

h i s c l a i m , and t h e t r i a l c o u r t , a f t e r a h e a r i n g a t w h i c h 

S u t t o n was p r e s e n t , e n t e r e d a j u d g m e n t i n f a v o r o f t h e 

d e f e n d a n t s on December 4, 2008. 

On F e b r u a r y 13, 2009, S u t t o n f i l e d a m o t i o n t h a t he 

s t y l e d as a R u l e 6 0 ( a ) and 6 0 ( b ) , A l a . R. C i v . P., m o t i o n i n 

w h i c h he a r g u e d t h a t " t h i s H o n o r a b l e C o u r t s h o u l d g r a n t t h i s 

m o t i o n [ f i l e d p u r s u a n t t o ] RULE 60(A) and (B) f o r t h e 

f o l l o w i n g r e a s o n : [ S u t t o n ] s t a t e s he d i d n o t r e c e i v e t h i s 

c o u r t o r d e r u n t i l J a n u a r y 2 1 s t , 2 0 0 9 . " 2 The t r i a l c o u r t 

1 I n h i s c o m p l a i n t , S u t t o n a l s o mentions b r i e f l y t h a t 
" p h y s i c a l i n j u r y has a l r e a d y o c c u r r e d due t o the meat p a t t i e s 
t h a t are p r e p a r e d by inmates and the d i e t t h a t i s s e r v e d . " I t 
appears t h a t S u t t o n d i d not i n t e n d t o pursue t h a t c l a i m based 
upon h i s arguments b e f o r e the t r i a l c o u r t . In any event, the 
defendants f i l e d a motion f o r a summary judgment on t h a t 
c l a i m , which S u t t o n d i d not oppose, and the t r i a l c o u r t 
e n t e r e d a summary judgment f o r the defendants on t h a t c l a i m . 

2 S u t t o n made o t h e r arguments, i n c l u d i n g arguments r e l a t e d 
t o the h i s t o r y of r a c i a l d i s c r i m i n a t i o n i n the C i t y of 
Montgomery; however, those arguments are not r e l e v a n t t o h i s 
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d e n i e d S u t t o n ' s m o t i o n on F e b r u a r y 18, 2009, and S u t t o n 

a p p e a l e d t o t h e Alabama C o u r t o f C r i m i n a l A p p e a l s on M a r c h 3, 

2009. The C o u r t o f C r i m i n a l A p p e a l s t r a n s f e r r e d t h e a p p e a l t o 

t h i s c o u r t , we t r a n s f e r r e d t h e a p p e a l t o o u r supreme c o u r t 

b e c a u s e i t f a l l s w i t h i n i t s j u r i s d i c t i o n , and t h e supreme 

c o u r t t r a n s f e r r e d t h e a p p e a l b a c k t o t h i s c o u r t , p u r s u a n t t o 

A l a . Code 1975, § 1 2 - 2 - 7 ( 6 ) . 

On a p p e a l , S u t t o n a r g u e s o n l y t h e m e r i t s o f h i s o r i g i n a l 

c l a i m , a s s e r t i n g e s s e n t i a l l y ( but p o o r l y and w i t h o u t c i t a t i o n 

t o a p p r o p r i a t e s u p p o r t i n g a u t h o r i t y r e g a r d i n g summary 

j u d g m e n t s ) t h a t t h e t r i a l c o u r t e r r e d i n e n t e r i n g a summary 

j u d g m e n t i n f a v o r o f t h e d e f e n d a n t s . However, we c a n n o t 

c o n s i d e r t h a t argument b e c a u s e S u t t o n d i d n o t a p p e a l f r o m t h e 

summary j u d g m e n t . I n s t e a d , he a p p e a l e d f r o m t h e d e n i a l o f h i s 

p u r p o r t e d R u l e 60 m o t i o n . Had h i s m o t i o n been a R u l e 60 

m o t i o n , we c o u l d have e n t e r t a i n e d o n l y a r g u m e n t s p e r t a i n i n g t o 

t h e p r o p r i e t y o f t h e o r d e r d e n y i n g t h a t m o t i o n and n o t t h e 

p r o p r i e t y o f t h e u n d e r l y i n g summary j u d g m e n t . See, e.g., Ex  

p a r t e T a m p l i n g T i l e Co., 551 So. 2d 1072, 1075 ( A l a . C i v . App. 

1 9 8 9 ) . However, b a s e d on h i s r e q u e s t t h a t t h e t r i a l c o u r t 

r e q u e s t f o r r e l i e f . 
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g r a n t r e l i e f f r o m t h e summary judgment on t h e b a s i s o f 

S u t t o n ' s l a c k o f n o t i c e o f t h e e n t r y o f t h e j u d g m e n t , S u t t o n ' s 

m o t i o n was, i n f a c t , a R u l e 7 7 ( d ) , A l a . R. C i v . P., m o t i o n 

s e e k i n g an e x t e n s i o n o f t h e t i m e t o t a k e an a p p e a l . 3 See  

L i n d s t r o m v. J o n e s , 603 So. 2d 960, 961 ( A l a . 1992 ) ("Rule 

77(d) p r o v i d e s t h e e x c l u s i v e remedy i n s i t u a t i o n s where a 

p a r t y c l a i m s l a c k o f n o t i c e , and R u l e 60(b) c a n n o t be 

s u b s t i t u t e d as a method t o e x t e n d t h e t i m e w i t h i n w h i c h t o 

a p p e a l . " ) ; L a w r e n c e v. Alabama S t a t e P e r s . Bd., 910 So. 2d 

126, 128 ( A l a . C i v . App. 2 0 0 4 ) ; and I r e l a n d v. P i g g l y W i g g l y  

A labama D i s t r i b . Co., 719 So. 2d 844, 845 ( A l a . C i v . App 

1 9 9 8 ) . 

U n l i k e t h e m o t i o n s made i n L i n d s t r o m , L a w r e n c e , and 

I r e l a n d , S u t t o n ' s m o t i o n was t i m e l y u n d e r R u l e 7 7 ( d ) , b e c a u s e 

3 R u l e 77(d) r e a d s , i n p e r t i n e n t p a r t : 

"Lack of n o t i c e of the e n t r y by the c l e r k does not 
a f f e c t the time t o appeal or r e l i e v e or a u t h o r i z e 
the c o u r t t o r e l i e v e a p a r t y f o r f a i l u r e t o appeal 
w i t h i n the time a l l o w e d , except t h a t upon a showing 
of e x c u s a b l e n e g l e c t based on a f a i l u r e of the p a r t y 
t o l e a r n of the e n t r y of the judgment or o r d e r the 
c i r c u i t c o u r t i n any a c t i o n may e x t e n d the time f o r 
a p p e a l not e x c e e d i n g t h i r t y ( 3 0 ) days from the 
e x p i r a t i o n of the o r i g i n a l time now p r o v i d e d f o r 
appeals i n c i v i l a c t i o n s . " 
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i t was f i l e d on t h e 7 1 s t day o f t h e 72-day p e r i o d d u r i n g w h i c h 

t h e t r i a l c o u r t had j u r i s d i c t i o n t o c o n s i d e r a R u l e 77(d) 

m o t i o n . See L i n d s t r o m , 603 So. 2d a t 961 ( s t a t i n g t h a t a R u l e 

77(d) m o t i o n i s u n t i m e l y i f " f i l e d more t h a n 72 days (42 days 

f o r a p p e a l , p l u s 30 days as a l l o w e d by R u l e 7 7 ( d ) ) " a f t e r t h e 

e n t r y o f j u d g m e n t ) . I n a d d i t i o n , u n l i k e t h e t r i a l c o u r t s i n 

L i n d s t r o m , L a w r e n c e , and I r e l a n d , w h i c h e a c h g r a n t e d an 

u n t i m e l y R u l e 77(d) m o t i o n , t h e t r i a l c o u r t i n t h e p r e s e n t 

c a s e d e n i e d S u t t o n ' s t i m e l y R u l e 77(d) m o t i o n . S u t t o n makes 

no argument p e r t a i n i n g t o t h e d e n i a l o f h i s r e q u e s t f o r an 

e x t e n s i o n o f t h e t i m e t o a p p e a l u n d e r R u l e 77(d) i n h i s b r i e f 

on a p p e a l , l e a v i n g us w i t h n o t h i n g t o r e v i e w . See T u c k e r v.  

C u l l m a n - J e f f e r s o n C o u n t i e s Gas D i s t . , 864 So. 2d 317, 319 

( A l a . 2003) ("'An a p p e a l s c o u r t w i l l c o n s i d e r o n l y t h o s e 

i s s u e s p r o p e r l y d e l i n e a t e d as s u c h , and no m a t t e r w i l l be 

c o n s i d e r e d on a p p e a l u n l e s s p r e s e n t e d and a r g u e d i n b r i e f . ' " 

( q u o t i n g B r a x t o n v. S t e w a r t , 539 So. 2d 284, 286 ( A l a . C i v . 

App. 1 9 8 8 ) ) ) . T h e r e f o r e , we a f f i r m t h e judgment o f t h e t r i a l 

c o u r t d e n y i n g S u t t o n ' s m o t i o n . 

AFFIRMED. 

Thompson, P . J . , and P i t t m a n , Bryan, and Moore, J J . , 

concur. 
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