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MOORE, Judge. 

M.R.J. ("the mother") appeals from a judgment of the 

Montgomery J u v e n i l e Court awarding cu s t o d y of Z.R.J. ("the 

c h i l d " ) t o the c h i l d ' s f a t h e r D.R.B. ("the f a t h e r " ) and 

awarding the mother l i b e r a l v i s i t a t i o n a t the d i s c r e t i o n of 
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the c h i l d ' s g u a r d i a n ad l i t e m . We a f f i r m i n p a r t and r e v e r s e 

i n p a r t . 

T h i s i s the second time these p a r t i e s have been b e f o r e 

t h i s c o u r t . See M.R.J. v. D.R.B., [Ms. 2070487, Feb. 27, 

2009] So. 3d ( A l a . C i v . App. 2009). In M.R.J., t h i s 

c o u r t s e t out the p e r t i n e n t p r o c e d u r a l h i s t o r y : 

"The r e c o r d r e v e a l s t h a t the c h i l d was born i n 
September 2003. U n t i l the i n s t a n t p r o c e e d i n g s , the 
mother had m a i n t a i n e d p h y s i c a l c u s t o d y of the c h i l d 
s i n c e the c h i l d ' s b i r t h . The f a t h e r t e s t i f i e d t h a t 
he had v o l u n t a r i l y p a i d some c h i l d s u p p o r t t o the 
mother but t h a t , a t some p o i n t b e f o r e December 2006, 
the mother had sought a f o r m a l a d j u d i c a t i o n 
r e g a r d i n g c h i l d s u p p o r t i n the Montgomery J u v e n i l e 
C o u r t . In t h a t p r o c e e d i n g , the j u v e n i l e c o u r t 
e s t a b l i s h e d the p a t e r n i t y of the c h i l d and o r d e r e d 
the f a t h e r t o pay the mother s p e c i f i e d monthly c h i l d 
s u p p o r t . 

"While the c h i l d - s u p p o r t p r o c e e d i n g was s t i l l 
p e n ding, the f a t h e r f i l e d a c o m p l a i n t i n the 
j u v e n i l e c o u r t on December 11, 2006, r e q u e s t i n g t h a t 
the j u v e n i l e c o u r t f i n d the c h i l d dependent; award 
the f a t h e r c u s t o d y of the c h i l d , s u b j e c t t o the 
mother's r i g h t t o v i s i t a t i o n ; and r e q u i r e the mother 
t o pay c h i l d s u p p o r t . On March 29, 2007, the mother 
f i l e d her own c o m p l a i n t a l l e g i n g the dependency of 
the c h i l d and r e q u e s t i n g t h a t the j u v e n i l e c o u r t 
award her l e g a l c u s t o d y of the c h i l d . 

"On December 12, 2007, the j u v e n i l e c o u r t 
conducted an ore tenus p r o c e e d i n g t o hear the 
competing c o m p l a i n t s s e e k i n g custody of the c h i l d . 
On January 25, 2008, the j u v e n i l e c o u r t e n t e r e d a 
judgment t h a t made no d e t e r m i n a t i o n as t o dependency 
but s t a t e d , i n p e r t i n e n t p a r t : 
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"'Based on the f o r e g o i n g , the Court 
f i n d s and i t i s hereby ORDERED as f o l l o w s : 

"'1. That i t i s i n the b e s t 
i n t e r e s t of the minor c h i l d t h a t the 
p a r t i e s be and are hereby v e s t e d w i t h 
j o i n t l e g a l c u s t o d y of the minor 
c h i l d , w i t h p h y s i c a l c u s t o d y v e s t e d i n 
[the f a t h e r . ] 

"'2. That [the mother] i s awarded 
l i b e r a l v i s i t a t i o n , which s h a l l be 
e s t a b l i s h e d by the G u a r d i a n ad L i t e m 
and s u b m i t t e d t o the Court i n w r i t i n g 
f o r i n c l u s i o n i n t h i s f i l e . ' 

"The mother f i l e d a t i m e l y n o t i c e of a p p e a l and 
r e q u e s t e d t h a t the j u v e n i l e c o u r t a p p o i n t her an 
a t t o r n e y on a p p e a l . " 

___ So. 3d a t ___ ( f o o t n o t e o m i t t e d ) . 

On a p p e a l , t h i s c o u r t d e termined t h a t t h i s case was a 

c u s t o d y - m o d i f i c a t i o n case and t h a t the j u v e n i l e c o u r t had 

i n c o r r e c t l y a p p l i e d the b e s t - i n t e r e s t s - o f - t h e - c h i l d s t a n d a r d . 

___ So. 3d a t ___ . Thus, we r e v e r s e d the j u v e n i l e c o u r t ' s 

judgment and remanded the case f o r the j u v e n i l e c o u r t t o 

a n a l y z e the e v i d e n c e under the s t a n d a r d s e t f o r t h i n Ex p a r t e 

McLendon, 455 So. 2d 863 ( A l a . 1984). T h i s c o u r t p r e t e r m i t e d 

any d i s c u s s i o n of the v i s i t a t i o n i s s u e . On remand, the 

j u v e n i l e c o u r t e n t e r e d a judgment s t a t i n g , i n p e r t i n e n t p a r t : 

" T h i s [ c o u r t ] has r e v i e w e d the e v i d e n c e , the [ c o u r t ] 
f i l e & the t r a n s c r i p t of the t r i a l & has d e termined 
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t h a t the f a t h e r met the McLendon s t a n d a r d f o r a 
change i n c u s t o d y . I t w a s / i s i n the c h i l d ' s b e s t 
i n t [ e r e s t ] t h a t c u s t o d y be v e s t e d i n the f a t h e r & 
the b e n e f i t s of such a c u s t o d y change outweigh the 
d i s r u p t i v e e f f e c t s . " 

On A p r i l 9, 2009, the mother f i l e d a motion t o a l t e r , 

amend, or v a c a t e the judgment; t h a t motion was d e n i e d by 

o p e r a t i o n of law on A p r i l 23, 2009. See Rule 59.1, A l a . R. 

C i v . P. The mother f i l e d her n o t i c e of a p p e a l t h a t same day. 

F a c t s 

The mother had had c u s t o d y of the c h i l d s i n c e the c h i l d ' s 

b i r t h . The mother a d m i t t e d t h a t , i n 2004, she had been 

c o n v i c t e d of " s h o p l i f t i n g " and c h i l d n e g l e c t ; those 

c o n v i c t i o n s r e s u l t e d from the mother's l e a v i n g the c h i l d , who 

was one year o l d a t the t i m e , and the mother's t w o - y e a r - o l d 

son i n a h o t e l room w h i l e the mother went t o a Wal-Mart 

d i s c o u n t department s t o r e and s t o l e d i a p e r s . Joyce McCord, a 

s o c i a l - s e r v i c e caseworker w i t h the Montgomery County 

Department of Human Resources ("DHR"), t e s t i f i e d t h a t DHR had 

become i n v o l v e d w i t h the f a m i l y a t t h a t t i m e . McCord 

t e s t i f i e d t h a t the c h i l d had been t e m p o r a r i l y p l a c e d i n the 

care of the c h i l d ' s m a t e r n a l grandmother. The mother 

t e s t i f i e d t h a t she had r e g a i n e d custody of the c h i l d but t h a t 
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her son's f a t h e r had s u c c e s s f u l l y p e t i t i o n e d f o r cus t o d y of 

her son. 

At the t r i a l , the mother a d m i t t e d t h a t she had moved 

a p p r o x i m a t e l y 12 times s i n c e the c h i l d was born and t h a t she 

had a l s o changed jo b s m u l t i p l e t i m e s . The mother a d m i t t e d 

t h a t moving t h a t much c o u l d not be good f o r the c h i l d . 

McCord, however, t e s t i f i e d t h a t the moves had not been 

d e t r i m e n t a l t o the c h i l d but t h a t c o n t i n u e d moves c o u l d become 

a problem once the c h i l d b e g i n s s c h o o l . McCord t e s t i f i e d t h a t 

she b e l i e v e d t h a t the mother had changed. 

The f a t h e r t e s t i f i e d t h a t the mother had t o l d him t h a t 

one of her p r e v i o u s b o y f r i e n d s had "jumped on h e r " i n f r o n t of 

the c h i l d . The mother a d m i t t e d t h a t she had t o l d the f a t h e r 

t h a t , but she s t a t e d t h a t she had been l y i n g . The mother a l s o 

a d m i t t e d t h a t she r e g u l a r l y d r i v e s w i t h o u t a l i c e n s e . 

F u r t h e r , i n J a n u a r y 2007, the mother p l e a d e d g u i l t y t o d r i v i n g 

w i t h o u t a l i c e n s e , d r i v i n g w i t h o u t l i a b i l i t y i n s u r a n c e , 

f a i l i n g t o have the c h i l d i n a s a f e t y r e s t r a i n t , and r u n n i n g 

a r e d l i g h t . B o t h the f a t h e r and the mother accused each 

o t h e r of not showing up f o r v i s i t a t i o n exchanges. The f a t h e r 

t e s t i f i e d t h a t , because the mother had changed t e l e p h o n e 
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numbers s e v e r a l t i m e s , he had been unable t o get i n touch w i t h 

her on o c c a s i o n s . 

A t the time of the t r i a l , the mother had m a r r i e d and was 

l i v i n g w i t h her husband and the c h i l d i n a three-bedroom house 

t h a t was deemed a c c e p t a b l e by McCord. They had l i v e d i n t h a t 

house f o r a p p r o x i m a t e l y two months. The f a t h e r had l i v e d i n 

a three-bedroom house t h a t he had sha r e d w i t h h i s w i f e and 

t h e i r two c h i l d r e n f o r almost one year. He had been employed 

a t the same j o b f o r over two y e a r s . He t e s t i f i e d t h a t the 

c h i l d g e t s a l o n g w e l l w i t h him, h i s w i f e , and the c h i l d ' s h a l f 

s i b l i n g s . The f a t h e r ' s w i f e t e s t i f i e d t h a t she does not work 

o u t s i d e the home and t h a t she w i l l be a v a i l a b l e t o care f o r 

the c h i l d f u l l - t i m e . The mother t e s t i f i e d t h a t the f a t h e r had 

p i c k e d the c h i l d up w i t h o u t a c a r s e a t . The f a t h e r , however, 

t e s t i f i e d t h a t the c h i l d was too o l d t o need a c a r s e a t . 

F u r t h e r , the mother a d m i t t e d t h a t she had not o f f e r e d t o l e t 

the f a t h e r use her c a r s e a t . The f a t h e r a d m i t t e d t o b e i n g 

b e h i n d on h i s c h i l d - s u p p o r t payments because he had been out 

of work f o r two months due t o h e a l t h problems. The f a t h e r 

t e s t i f i e d t h a t h i s h e a l t h problems were under c o n t r o l a t the 

time of the t r i a l . 
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McCord recommended t h a t the c h i l d s t a y i n the c u s t o d y o f 

the mother. The g u a r d i a n ad l i t e m recommended t h a t the f a t h e r 

be awarded custody. 

S t a n d a r d o f R e v i e w 

"'When e v i d e n c e i n a c h i l d - c u s t o d y 
c a s e has been p r e s e n t e d o r e t e n u s t o t h e 
t r i a l c o u r t , t h a t c o u r t ' s f i n d i n g s o f f a c t 
b a s e d on t h a t e v i d e n c e a r e presumed t o be 
c o r r e c t . The t r i a l c o u r t i s i n t h e b e s t 
p o s i t i o n t o make a c u s t o d y d e t e r m i n a t i o n -¬
i t h e a r s t h e e v i d e n c e and o b s e r v e s t h e 
w i t n e s s e s . A p p e l l a t e c o u r t s do n o t s i t i n 
j u d g m e n t o f d i s p u t e d e v i d e n c e t h a t was 
p r e s e n t e d o r e t e n u s b e f o r e t h e t r i a l c o u r t 
i n a c u s t o d y h e a r i n g . ' " 

B u r g e t t v. B u r g e t t , 995 So. 2d 907, 912 ( A l a . C i v . App. 2 0 0 8 ) , 

( q u o t i n g Ex p a r t e B r y o w s k y , 676 So. 2d 1322, 1324 ( A l a . 

1 9 9 6 ) ) . 

D i s c u s s i o n 

On a p p e a l , the mother argues t h a t the t r i a l c o u r t 

exceeded i t s d i s c r e t i o n i n awarding c u s t o d y o f the c h i l d t o 

the f a t h e r . She a l s o argues t h a t the t r i a l c o u r t exceeded i t s 

d i s c r e t i o n i n awarding the g u a r d i a n ad l i t e m s o l e d i s c r e t i o n 

i n d e t e r m i n i n g the mother's v i s i t a t i o n . 

Custody 

"A p a r e n t s e e k i n g t o modify a cus t o d y judgment 
awarding p r i m a r y p h y s i c a l custody t o the o t h e r 
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p a r e n t must meet the s t a n d a r d f o r m o d i f i c a t i o n of 
cus t o d y s e t f o r t h i n Ex p a r t e McLendonf, 445 So. 2d 
863 ( A l a . 19 8 4 ) ] . Under t h a t s t a n d a r d , the p a r e n t 
s e e k i n g t o modify custody of a c h i l d must 
demonstrate t h a t t h e r e has been a m a t e r i a l change i n 
c i r c u m s t a n c e s , t h a t the proposed change i n cu s t o d y 
w i l l m a t e r i a l l y promote the c h i l d ' s b e s t i n t e r e s t s , 
and t h a t the b e n e f i t s of the change w i l l more than 
o f f s e t the i n h e r e n t l y d i s r u p t i v e e f f e c t caused by 
u p r o o t i n g the c h i l d . Ex p a r t e McLendon, s u p r a . " 

Adams v. Adams, [Ms. 2070895, A p r i l 24, 2009] So. 3d , 

( A l a . C i v . App. 2009). 

In the p r e s e n t case, the e v i d e n c e i n d i c a t e s t h a t the 

c h i l d ' s l i f e s t y l e w i t h the mother was v e r y u n s t a b l e . A l t h o u g h 

t h e r e was d i s p u t e d t e s t i m o n y r e g a r d i n g the e f f e c t t h a t 

i n s t a b i i t y had had on the c h i l d , the mother a d m i t t e d t h a t i t 

c o u l d not be good f o r the c h i l d . F u r t h e r , McCord a d m i t t e d 

t h a t the d i s r u p t i o n caused by moving c o u l d become a problem 

when the c h i l d began s c h o o l i f the c h i l d were f o r c e d t o change 

s c h o o l s f r e q u e n t l y . There was no i n d i c a t i o n t h a t the mother's 

l i f e s t y l e had s t a b i l i z e d , because the mother had been l i v i n g 

i n her home f o r o n l y two months a t the time of the t r i a l . The 

mother had a l s o t aken a c t i o n s t h a t had endangered the c h i l d , 

most r e c e n t l y when she had run a r e d l i g h t w h i l e d r i v i n g w i t h 

the c h i l d who was not i n a s a f e t y r e s t r a i n t . The mother had 

a l s o p r e v i o u s l y l e f t the c h i l d w i t h o u t s u p e r v i s i o n i n a h o t e l 
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w h i l e she went t o a Wal-Mart s t o r e t o s t e a l d i a p e r s . F i n a l l y , 

we note t h a t the f a t h e r t e s t i f i e d t h a t the mother had not 

shown up f o r v i s i t a t i o n exchanges and t h a t she had f a i l e d t o 

a p p r i s e him of her new t e l e p h o n e number when i t changed. 

Based on the f o r e o i n g , we conclude t h a t the t r i a l c o u r t c o u l d 

have found t h a t a m a t e r i a l change i n c i r c u m s t a n c e s had 

o c c u r r e d . 

With r e g a r d t o the f a t h e r , the e v i d e n c e i n d i c a t e s t h a t he 

had been employed w i t h the same company f o r over two years and 

t h a t he had l i v e d i n the same house f o r almost a yea r . He 

t e s t i f i e d t h a t he c o u l d p r o v i d e f o r the c h i l d b e t t e r than the 

mother c o u l d . He a l s o t e s t i f i e d t h a t the c h i l d g e t s a l o n g 

w e l l w i t h him, h i s w i f e , and the c h i l d ' s h a l f s i b l i n g s . 

F u r t h e r , the f a t h e r ' s w i f e t e s t i f i e d t h a t she does not work 

o u t s i d e the home and t h a t she w i l l be a v a i l a b l e t o care f o r 

the c h i l d f u l l - t i m e . Based on t h a t e v i d e n c e , the t r i a l c o u r t 

c o u l d have d e t e r m i n e d t h a t the "change i n custody w i l l 

m a t e r i a l l y promote the c h i l d ' s b e s t i n t e r e s t s , and t h a t the 

b e n e f i t s of the change w i l l more than o f f s e t the i n h e r e n t l y 

d i s r u p t i v e e f f e c t caused by u p r o o t i n g the c h i l d . " Adams, 

So. 3d a t . 
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The mother a l s o argues t h a t McCord's recommendation 

s h o u l d have o v e r r i d d e n the g u a r d i a n ad l i t e m ' s recommendation. 

However, " [ i ] n r e v i e w i n g a d e c i s i o n of the t r i a l c o u r t , an 

a p p e l l a t e c o u r t i s not p e r m i t t e d t o reweigh the e v i d e n c e , 

because w e i g h i n g the e v i d e n c e i s s o l e l y a f u n c t i o n of the 

t r i e r of f a c t . " Ex p a r t e M c l n i s h , [Ms. 1060600, Sept. 5, 

2008] So. 3d , ( A l a . 2008). Thus, we f i n d no m e r i t 

i n t h i s argument. The mother a l s o argues t h a t the j u v e n i l e 

c o u r t was b i a s e d a g a i n s t DHR and t h a t t h a t p r e j u d i c e 

a d v e r s e l y a f f e c t e d her; t h a t her due-process r i g h t s were 

v i o l a t e d because she d i d not have n o t i c e t h a t the McLendon 

s t a n d a r d a p p l i e d ; and t h a t the j u v e n i l e c o u r t ' s judgment on 

remand d i d not comply w i t h t h i s c o u r t ' s i n s t r u c t i o n s t o 

a n a l y z e the e v i d e n c e u s i n g the c o r r e c t s t a n d a r d because the 

j u v e n i l e c o u r t d i d not make s p e c i f i c f i n d i n g s of f a c t . We 

note, however, t h a t t he mother f a i l e d t o p r e s e r v e those 

arguments because she d i d not p r e s e n t them t o the j u v e n i l e 

c o u r t . Thus, we d e c l i n e t o c o n s i d e r them. See, e.g., 

B u r l e s o n v. B u r l e s o n , 875 So. 2d 316, 322 ( A l a . C i v . App. 

2003) ( h o l d i n g t h a t " [ t ] h i s c o u r t may not c o n s i d e r an i s s u e 

t h a t i s r a i s e d f o r the f i r s t time on a p p e a l " ) . 
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V i s i t a t i o n 

F i n a l l y , the mother argues t h a t the j u v e n i l e c o u r t 

exceeded i t s d i s c r e t i o n i n awarding the g u a r d i a n ad l i t e m s o l e 

d i s c r e t i o n i n d e t e r m i n i n g the mother's v i s i t a t i o n . We agree. 

" ' V i s i t a t i o n i s the j o i n t r i g h t of b o t h the n o n c u s t o d i a l 

p a r e n t and the c h i l d . ... The b e s t i n t e r e s t s of the c h i l d are 

f u r t h e r e d by the c h i l d b e i n g n u r t u r e d and g u i d e d by b o t h of 

h i s or her n a t u r a l p a r e n t s . ' " Jackson v. Jackson, 999 So. 2d 

488, 494 ( A l a . C i v . App. 2007) ( q u o t i n g J o h n i t a M.D. v. D a v i d  

D.D., 191 M i s c . 2d 301, 303, 740 N.Y.S.2d 811, 813 (N.Y. Sup. 

Ct. 2 002)). T h i s c o u r t has c o n s i s t e n t l y h e l d t h a t a judgment 

t h a t l e a v e s v i s i t a t i o n t o the s o l e d i s c r e t i o n of the c u s t o d i a l 

p a r e n t i s an abuse of d i s c r e t i o n because i t , i n e f f e c t , awards 

no v i s i t a t i o n . See, e.g., A.M.B. v. R.B.B., 4 So. 3d 468, 

471-72 ( A l a . C i v . App. 2007); B r y a n t v. B r y a n t , 739 So. 2d 53, 

56 ( A l a . C i v . App. 1999); and K.L.U. v. M.C., 809 So. 2d 837, 

841 ( A l a . C i v . App. 2001). The same p r i n c i p l e a p p l i e s when 

v i s i t a t i o n i s a t the s o l e d i s c r e t i o n of the c h i l d ' s g u a r d i a n 

ad l i t e m . "A g u a r d i a n ad l i t e m i s an a t t o r n e y e n t i t l e d t o 

argue h i s or her c l i e n t ' s case t o the c o u r t as i s any o t h e r 

a t t o r n e y , but he or she i s not d e l e g a t e d any s p e c i a l a u t h o r i t y 
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of the c o u r t . " K.D.H. v. T.L.H., 3 So. 3d 894, 899-900 ( A l a . 

C i v . App. 2008). Based on the f o r e g o i n g , we conclude t h a t the 

j u v e n i l e c o u r t exceeded i t s d i s c r e t i o n i n awarding, i n e f f e c t , 

no v i s i t a t i o n t o the mother. 

C o n c l u s i o n 

Based on the f o r e g o i n g , we a f f i r m the judgment w i t h 

r e g a r d t o the custody m o d i f i c a t i o n , we r e v e r s e the judgment 

w i t h r e g a r d t o v i s i t a t i o n , and we remand the case f o r the 

e n t r y of a judgment i n accordance w i t h t h i s o p i n i o n . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

P i t t m a n , Bryan, and Thomas, J J . , concur. 

Thompson, P.J., concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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