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Appeal from Montgomery Juvenile Court
(JU-06-1038.01 and JU-06-1038.02)
MOORE, Judge.
M.R.J. ("the mother") appeals from a Jjudgment of the
Montgomery Juvenlile Court awarding custody of Z.R.J. ("the
child") to the c¢hild's father D.R.B. {("the father") and

awarding the mother liberal visitation at the discretion of
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the child's guardian ad litem. We affirm in part and reverse
in part.
This is the second time these parties have been before

this court. See M.R.J. v. D.R.B., [Ms. 2070487, PFeb. 27,

20097 50. 3d {(Ala. Civ. App. 2009). In M.R.J., this

court set out the pertinent procedural history:

"The record reveals that the child was born in
September 2003. Until the instant proceedings, the
mother had maintained physical custody of the child
since the child's birth. The father tftestified that
he had voluntarily paid some child support to the
mother but that, at some point before December 2006,
the mother had sought a formal adjudication
regarding child support in the Montgomery Juvenile
Court. In that proceeding, the Jjuvenile court
established the paternity of the child and ordered
the father to pay the mother specified menthly child
support,

"While the child-support proceeding was still
pending, the father filed a complaint 1in the
juvenile court c¢n December 11, 2006, reguesting that
the juvenile court find the c¢hild dependent; award
the father custody of the child, subject to the
mother's right to visitation; and require the mother
to pay child support. Cn March 29, 2007, the mother
filed her own complaint alleging the dependency of
the c¢hild and requesting that the juvenile court
award her legal custody of the child.

"On December 12, 2007, the Juvenile court
conducted an o¢re tenus proceeding to hear the
competing complaints seeking custody of the child.
On January 25, 2008, the juvenile court entered a
Judgment that made no determination as to dependency
but stated, in pertinent part:
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"'Based on the foregoing, the Court
finds and it is hereby ORDERED as follows:

"'1, That it 1is in the best
interest of the minor child that the
parties be and are hereby vested with
Joint legal custedy of the minor
child, with physical custody vested in
[the father.]

"t2. That [the mother] is awarded
liberal wvisitation, which shall be
established by the Guardian ad Litem
and submitted to the Court in writing
for inclusion in this file.'

"The mother filed a timely notice of appeal and
requested that the Jjuvenile court appoeint her an
atteorney on appeal."

So. 3d at (footnote omitted).

On appeal, this court determined that this case was a
custody-modification case and that the Jjuvenile court had
incorrectly applied the best-interests-of-the-child standard.

S50. 3d at . Thus, we reversed the juvenile court's

Judgment and remanded the case for the Jjuvenile court to
analyze the evidence under the standard set forth in Ex parte
McLendon, 455 So. 2d 862 (Ala. 1984). This court pretermited
any discussion of the wvisitation issue. On remand, the
Juvenile court entered a judgment stating, in pertinent part:

"This [court] has reviewed the evidence, the [court]
file & the transcript of the trial & has determined
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that the father met the Mclendon standard for a

change in custody. It was/is in the child's best

int[erest] that custody be vested in the father &

the benefits of such a custody change outweigh the

disruptive effects."”

On April 9, 200%, the mother filed a motion to alter,
amend, or wvacate the Jjudgment; that motion was denied by
operation of law on April 23, 2009. See Rule 59.1, 2ala. R.
Civ. P. The mother filed her notice of appeal that same day.

Facts

The mother had had custody of the child since the child's
birth. The mother admitted that, in 2004, she had been
convicted of "shoplifting™ and c¢hild neglect; those
convictions resulted from the mother's leaving the child, who
was one year old at the time, and the mother's twce-year-cld
son 1n a hotel room while the mother went to a Wal-Mart
discount department store and stele diapers. Joyce McCord, a
social-service caseworker with the Montgomery County
Department of Human Resources ("DHR"), testified that DHR had
become invelved with the family at that time. McCord
testified that the child had been tempcrarily placed in the

care of the c¢child's maternal grandmother. The mother

testified that she had regained custody of the child but that
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her son's father had successfully petitioned for custody of
her son.

At the trial, the mother admitted that she had moved
approximately 12 times since the child was born and that she
had also changed Jjobs multiple times. The mother admitted
that meoving that much could not be gocod for the c¢hild.
McCord, however, testified that the moves had not been
detrimental to the child but that continued moves could beccme
a problem once the child begins school. McCord testified that
she believed that the mother had changed.

The father testified that the mother had tceld him that
one of her previous boyfriends had "jumped on her" in front of
the child. The mother admitted that she had told the father
that, but she stated that she had been lying. The mother zlso
admitted that she regularly drives without a license.
Further, in January 2007, the mother pleaded guilty to driving
without a license, driving without liability insurance,
failing to have the child in a safety restraint, and running
a red light. Both the father and the mother accused each
other of not showing up for visitation exchanges. The father

testified that, because the mother had changed telephcne
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numbers several times, he had been unable to get in touch with
her on occasions.

At the time of the trial, the mother had married and was
living with her huskand and the child in a three-bedrcom house
that was deemed acceptable by McCord. They had lived in that
house for approximately two months. The father had lived in
a three-bedroom house that he had shared with his wife and
their two children for almost one year. He had been emploved
at the same job for over two years. He testified that the
child gets along well with him, his wife, and the child's half
siblings. The father's wife testified that she does not werk
outside the home and that she will be available to care for
the child full-time. The mother testified that the father had
picked the child up without a car seat. The father, however,
testified that the child was too c¢ld toe need a car seat.
Further, the mother admitted that she had not coffered to let
the father use her car seat. The father admitted to being
behind on his child-support payments because he had been out
of work for two menths due to health problems. The father
testified that his health problems were under control at the

time of the trial.
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McCord recommended that the child stay in the custody of

the mother. The guardian ad litem reccommended that the father

be awarded custody.
Standard of Review

"'"When evidence 1in & child-custody
case has been presented ore tenus to the
trial court, that court's findings of fact
based on that evidence are presumed to be
correct. The trial court is in the best
position to make a custody determination —-
it hears tLhe evidence and observes the
witnesses. Appellate courts do not sit in
judgment of disputed evidence that was
presented ore tenus before the trial court
in a custody hearing.'"”

Burgett v. Burgett, 995 So. 2d 207, 912 (Ala. Civ. App. 2008),

{gquoting Ex parte Bryowsky, 676 Zo. 2d 1322, 1324 (Ala.

19%&)) .

Discussion

On appeal, the mother argues tChat the trial court
exceeded its discretion in awarding custody of the child to
the father. She alsc argues that the trial court exceeded its
discretion 1n awarding the guardian ad litem sole discretion
in determining the mother's visitation.

Custedy

"A parent seeking to modify a custoedy judgment
awarding primary physical custody to the other
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parent must meet the standard for medification of
custody set forth in Ex parte Mclendon|[, 445 So. Zd
863 (Ala. 1984)]. Under that standard, the parent
seeking to modify custody <¢f a c¢child must
demonstrate that there has been a material change in
circumstances, that the proposed change in custody
will materially promote the child's best interests,
and that the benefits of the change will more than
offsell the inherently disruptive effect caused by
uprooting the child. Ex parte McLendon, supra."

Adams v. Adams, [Ms. 2070895, April 24, 2009] So. 3d ,

_ (Ala. Civ. App. z2009).

In the present case, the evidence indicates that the
child's lifestyle with the mother was very unstable. Although
there was disputed testimony regarding the effect that
instakiity had had on the child, the mother admitted that it
could not be good for the child. Further, McCord admitted
that the disruption caused by moving could become a problem
when the child began school if the child were forced to change
scheools frequently. There was no indication that the mother's
lifestyle had stakilized, because the mother had been living
in her home for only two months at the time of the trial. The
mother had alsc taken actions that had endangered the child,
most recently when she had run a red light while driving with

the child who was not in a safety restraint. The mother had

alsc previously left the child without supervision in a hotel
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while she went Lo a Wal-Mart store to steal diapers. Finally,
we note that the father testified that the mother had not
shown up for visitation exchanges and thal she had failed to
apprise him of her new telephone number when 1t changed.
Based on the forecing, we conclude that the trial court could
have found that a material change 1n circumstances had
occurred.

With regard to the father, the evidence indicates that he
had been employed with Lhe same company for over two years and
that he had lived in the same house for almost a year. He
testified that he could provide for the child better than the
mother could, He also testified that the child gets along
well with him, his wife, and the child's half siblings.
Further, the father's wife testified that she does not work
outside the home and that she will be available to care for
the child full-time. Rased on that evidence, the trial court
could have determined that the '"change 1in custody will
materially promote the child's best interests, and that the
benefits of the change will more than offset the inherently
disruptive effect caused by uprocting the child." Adams,

So. 3d at
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The mother also argues that McCord's recommendation
should have overridden the guardian ad litem's recommendaticon.,
However, "[i]ln reviewing a decision of the trial court, an
appellate court 1s neob permitted to reweigh the evidence,

because weighing the evidence is sclely a function of the

trier of fact." Ex parte McInish, [Ms. 1060600, Sept. b5,
2008] Bo. 3d ,  {(Ala. 2008). Thus, we find no merit
in this argument. The mother also argues that the juvenile

court was biased against DHR and that that prejudice
adversely affected her; that her due-process rights were
viclated because she did not have notice that the Mclendon
standard applied; and that the juvenile court's Jjudgment on
remand did not comply with this court's instructions to
analyze the evidence using the correct standard because the
juvenile court did not make specific findings of fact. We
note, however, that the mother failed to preserve those
arguments because she did not present them tc the juvenile

court. Thus, we decline to consgider them. See, e.g.,

Burleson wv. Burleson, 875 So. 2d 316, 322 (Ala. Civ. App.

2003) (holding that "[tC]his court may not consider an issue

that is raised for the first time on appeal').

10
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Visitation

Finally, the mother argues that the Juvenile court
exceeded its discretion in awarding the guardian ad litem sole
discreticon in determining the mother's visitation., We agree,
"!'Visitation 1s the Jjoint right of both the noncustodial
parent and the child. ... The best interests of the child are
furthered by the c¢hild being nurtured and guided by both of

his or her natural parents.'" Jackson v. Jackson, 999 So. 2d

488, 494 (Ala, Civ, App. 2007) (guoting Johnita M.D., v. David

D.D., 191 Misc. 2d 301, 303, 740 N.Y.s.2d 811, 813 (N.Y. Sup.
Ct. 2002)). This court has consistently held that a judgment
that leaves visitaticn to the scle discretlion of the custodial
parent is an abuse of discretion because it, 1n effect, awards

no visitation. See, e.9g., A.M.B. v. R.B.B., 4 So. 3d 4ob8,

471-72 (Ala. Civ. App. 2007); Brvant v. Brvant, 73% Sc. 2d 53,

56 (Ala, Civ. App. 1999); and K.L.U, v. M.C., 809 So. 2d 837,

841 (Ala. Civ, App. 2001). The same principle applies when
visitation 1s at the scole discretion of the child's cguardian
ad litem. "A guardian ad litem is an attorney entitled to
argue his or her client's case to the court as 1s any other

attcrney, but he or she 1s not delegated any special authority

11
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of the court." K.D.H. v. T.L.H., 3 So. 3d 894, 8%9-900 (Ala.

Civ. 2pp. 2008). Based on the foregoing, we conclude that the
Juvenile court exceeded its discretion in awarding, 1in effect,
no visitation to the mother.

Conclusion

Based on the foregeing, we affirm the Jjudgment with
regard to the custody modification, we reverse the judgment
with regard to visitation, and we remand the case for the
entry of a judgment in accordance with this opinion.

AFFIRMED TN PART; REVERSED IN PART; AND REMANDED,

Pittman, Bryan, and Thomas, JJ., concur.

Thempson, P.J., concurs in the result, without writing.

12



