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THOMPSON, P r e s i d i n g Judge. 

Jimmie Holden appeals from a summary judgment e n t e r e d by 

the Madison C i r c u i t C ourt i n f a v o r of Edwards S p e c i a l t i e s , 

I n c . ( " E S I " ) . F o r the reasons s t a t e d h e r e i n , we r e v e r s e the 

summary judgment and remand the cause. 
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S i n c e 1993, Holden has r e s i d e d i n Madison County on 

p r o p e r t y t h a t he owns. The p r o p e r t y i s l o c a t e d o u t s i d e the 

c o r p o r a t e l i m i t s of the C i t y of Madison. I n 2003, ESI began 

d e v e l o p i n g as a s u b d i v i s i o n c e r t a i n r e a l p r o p e r t y i t owned i n 

the C i t y of Madison. T h i s development was known as Windsor 

Parke. As p a r t of t h i s development, ESI c o n s t r u c t e d and 

develo p e d road curbs and o t h e r improvements, i n c l u d i n g a 

w a t e r - d e t e n t i o n pond l o c a t e d a t the s o u t h e a s t e r n c o r n e r of 

Windsor Parke. Windsor Parke i s a t a h i g h e r e l e v a t i o n than 

Holden's p r o p e r t y . S u r f a c e water i n Windsor Parke i s 

channeled by roads, c u r b s , and p i p e s and c o l l e c t e d i n t o two 

d e t e n t i o n ponds l o c a t e d on the s o u t h e r n boundary of Windsor 

Parke. The d e t e n t i o n pond a t the s o u t h e a s t c o r n e r of Windsor 

Parke e j e c t s water through a s i n g l e p i p e i n t o a d i t c h t h a t 

f l o w s through Holden's p r o p e r t y . 

On A p r i l 15, 2008, Holden f i l e d an a c t i o n a g a i n s t E S I. 

He a l l e g e d t h a t ESI's development of Windsor Parke had 

i n c r e a s e d the q u a n t i t y and v e l o c i t y of water t h a t was 

channeled onto h i s p r o p e r t y , c a u s i n g f l o o d i n g on h i s p r o p e r t y . 

He a l l e g e d t h a t the i n c r e a s e d f l o w of water onto h i s p r o p e r t y 

had caused damage t o h i s house, i n c l u d i n g damage t o the f l o o r 
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i n s u l a t i o n , the HVAC ductwork, the f l o o r r e g i s t e r s , the c r a w l 

space, and the f l o o r s t r u c t u r e . He a l s o a l l e g e d t h a t the 

f l o o d i n g had d e s t r o y e d h i s c e n t r a l - a i r - c o n d i t i o n i n g u n i t , had 

caused h i s p r o p e r t y t o erode, and had r e s u l t e d i n mold i n h i s 

house. Holden a l l e g e d t h a t the f l o o d i n g was ongoing and t h a t 

ESI had r e f u s e d t o remedy i t . In the f i r s t count of h i s 

c o m p l a i n t , Holden a l l e g e d t h a t the f l o o d i n g of h i s p r o p e r t y by 

ESI c o n s t i t u t e d a t r e s p a s s . In the second count, he a l l e g e d 

t h a t ESI's development of Windsor Parke had caused s u r f a c e 

water t o be channeled onto h i s p r o p e r t y , c a u s i n g damage 

t h e r e t o . In h i s t h i r d count, he a s s e r t e d t h a t ESI's a c t i o n s 

c o n s t i t u t e d wantonness. In h i s f i n a l count, Holden a s s e r t e d 

t h a t he was e n t i t l e d t o an i n j u n c t i o n r e q u i r i n g t h a t ESI 

p r e v e n t the c h a n n e l i n g of s u r f a c e water onto h i s p r o p e r t y . 

ESI f i l e d an answer i n which i t d e n i e d the m a t e r i a l 

a l l e g a t i o n s of Holden's c o m p l a i n t . 

On January 15, 2009, ESI f i l e d a motion f o r a summary 

judgment. I t argued t h a t Holden's t r e s p a s s c l a i m f a i l e d as a 

ma t t e r of law because the e v i d e n c e demonstrated t h a t the 

volume and v e l o c i t y of s u r f a c e water d i s c h a r g e d from the area 

on which Windsor Parke was devel o p e d a c t u a l l y d e c r e a s e d a f t e r 
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the development of Windsor Parke. ESI argued t h a t t h i s 

d e crease i n d i c a t e d t h a t i t had implemented i t s d r a i n a g e system 

i n a r e a s o n a b l e and l a w f u l manner and, moreover, t h a t i t 

negated Holden's cause of a c t i o n f o r c h a n n e l i n g s u r f a c e water 

onto h i s p r o p e r t y . ESI argued t h a t , because Holden's t r e s p a s s 

c l a i m f a i l e d , h i s wantonness c l a i m f a i l e d as w e l l . F i n a l l y , 

ESI argued t h a t Holden was not e n t i t l e d t o the i n j u n c t i o n he 

sought. 

ESI a t t a c h e d t o i t s b r i e f i n s u p p o r t of i t s summary-

judgment motion, among o t h e r t h i n g s , the a f f i d a v i t of B i l l y 

Hayden Smith, a l i c e n s e d e n g i n e e r . A f t e r r e c o u n t i n g h i s 

c r e d e n t i a l s , Smith i n d i c a t e d t h a t he had i n s p e c t e d the 

p r o p e r t y a t i s s u e , had r e v i e w e d documents and m a t e r i a l s 

a s s o c i a t e d w i t h the development of Windsor Parke, and had 

p r e p a r e d d r a i n a g e c a l c u l a t i o n s p e r t a i n i n g t o the development 

of Windsor Parke. He o p i n e d t h a t the postdevelopment 

d e t e n t i o n pond l o c a t e d a t the s o u t h e a s t c o r n e r of Windsor 

Parke had a c t u a l l y reduced the amount of peak r u n o f f through 

the c u l v e r t l o c a t e d on Holden's p r o p e r t y from 61.3 c u b i c f e e t 

per second t o 58.2 c u b i c f e e t per second. ESI a l s o a t t a c h e d 

t o i t s b r i e f e x c e r p t s from Holden's d e p o s i t i o n i n which he 
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t e s t i f i e d t h a t water had e n t e r e d the c r a w l space of h i s house 

on one or two o c c a s i o n s b e f o r e the development of Windsor 

Parke. 

On Febr u a r y 23, 2009, Holden f i l e d a response t o ESI's 

summary-judgment motion i n which he argued t h a t Windsor 

Parke's d r a i n a g e system i n t e r f e r e d w i t h h i s p o s s e s s o r y r i g h t s 

w i t h r e g a r d t o h i s p r o p e r t y "by c o m p l e t e l y f l o o d i n g h i s 

p r o p e r t y and home d u r i n g heavy r a i n s , " which had caused 

s u b s t a n t i a l damage t o h i s p r o p e r t y . To h i s response, Holden 

a t t a c h e d a d d i t i o n a l e x c e r p t s from h i s d e p o s i t i o n i n which he 

had t e s t i f i e d t h a t he f i r s t began e x p e r i e n c i n g the problems 

l i s t e d i n h i s c o m p l a i n t i m m e d i a t e l y a f t e r ESI completed 

c o n s t r u c t i o n of the d e t e n t i o n pond a t i s s u e . Holden a l s o 

a t t a c h e d t o h i s response the a f f i d a v i t of B r y a n t M a s t i n , who 

r e s i d e d on the p r o p e r t y i m m e d i a t e l y n o r t h of Holden's 

p r o p e r t y . Among o t h e r t h i n g s , M a s t i n s t a t e d : 

"When Windsor P a r k [ e ] was b u i l t , a d r a i n a g e system 
was b u i l t t h a t emptied water from a d e t e n t i o n pond 
i n t o an e x i s t i n g d i t c h t h a t ran between my p r o p e r t y 
and [ H o l d e n ] ' s p r o p e r t y . When i t r a i n s h e a v i l y , I 
have observed the d i t c h o v e r f l o w and water f l o o d i n g 
my f r o n t and back y a r d as w e l l as [ H o l d e n ] ' s f r o n t 
and back yards and o t h e r s u r r o u n d i n g n e i g h b o r s . 
Windsor P a r k [ e ] was b u i l t a t a h i g h e r l e v e l than our 
p r o p e r t y which has f u r t h e r caused water t o e n t e r 
onto our l a n d . Windsor P a r k [ e ] c o n t a i n s a d e t e n t i o n 
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pond t h a t g a t h e r s water from the Windsor P a r k [ e ] 
s u b d i v i s i o n . The pond d r a i n s i n t o the d i t c h t h a t 
runs between our p r o p e r t i e s . T h i s d r a i n a g e system 
was d e v e l o p e d by [ E S I ] . I have observed the water 
from the d e t e n t i o n pond d r a i n i n t o the d i t c h . When 
i t r a i n s h e a v i l y , too much water f l o w s from the 
d e t e n t i o n pond i n t o the d i t c h , and the d i t c h cannot 
m a i n t a i n the amount of water f l o w i n g from the 
d e t e n t i o n pond. B a s i c a l l y , the d i t c h i s too s m a l l 
f o r the amount of water f l o w i n g from the d e t e n t i o n 
pond, or the amount of water p e r m i t t e d t o f l o w from 
the d e t e n t i o n pond i n t o the d i t c h i s too much f o r 
the d i t c h t o handle. When the water o v e r f l o w s , my 
p r o p e r t y i s f l o o d e d i n b o t h the f r o n t and back 
y a r d s . I cannot even come out of my house. I have 
brought g r a v e l i n t o f i l l my y a r d but the water 
washed i t away. The water r i s e s h i g h enough on my 
p r o p e r t y t o f l o o d the f l o o r b o a r d s of my v e h i c l e s . 
T h i s d i d not o c c u r p r i o r t o the Windsor P a r k [ e ] 
s u b d i v i s i o n . [ H o l d e n ] ' s p r o p e r t y f l o o d s s i m i l a r t o 
my p r o p e r t y . However, [ H o l d e n ] ' s p r o p e r t y f l o o d s 
worse than mine because [ H o l d e n ] ' s p r o p e r t y i s a t 
the bottom of the i n c l i n e i n t o Windsor P a r k [ e ] . The 
r u n - o f f from the s u b d i v i s i o n g a t h e r s i n [ H o l d e n ] ' s 
y a r d . " 

Holden a l s o a t t a c h e d t o h i s response the a f f i d a v i t of R e g i n a l d 

W i l l i a m s , another of h i s n e i g h b o r s , i n which W i l l i a m s p r o v i d e d 

h i s e d u c a t i o n a l background, i n d i c a t e d t h a t he was an 

e n g i n e e r i n g manager i n an a u t o m o b i l e p l a n t , and o p i n e d t h a t 

the f l o o d i n g of which Holden complained was caused by the 

d e s i g n of the d r a i n a g e system i n Windsor Parke. He s t a t e d 

t h a t he had made h i s concerns known t o c i t y o f f i c i a l s and 
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r e p r e s e n t a t i v e s from E S I but t h a t n o t h i n g had been done i n 

response t o h i s c o n c e r n s . 

On A p r i l 1, 2009, ESI f i l e d motions t o s t r i k e the 

a f f i d a v i t s of M a s t i n and W i l l i a m s . In i t s motion t o s t r i k e 

M a s t i n ' s a f f i d a v i t , ESI argued t h a t M a s t i n ' s a f f i d a v i t 

c o n t a i n e d " s p e c u l a t i v e and c o n c l u s o r y s t a t e m e n t s " t h a t M a s t i n 

was not q u a l i f i e d t o make, i n c l u d i n g h i s statement t h a t the 

d i t c h was too s m a l l t o handle the amount of water f l o w i n g i n t o 

i t from the d e t e n t i o n pond. I t argued t h a t M a s t i n " f a i l e d t o 

e x p l a i n how he c o n c l u d e d t h a t Windsor Parke's d e t e n t i o n pond 

h a [ d ] c aused and/or c o n t r i b u t e d t o the water f l o w d e s c r i b e d i n 

h i s a f f i d a v i t " and t h a t M a s t i n " o f f e r [ e d ] no measurements, 

c a l c u l a t i o n s , or s t u d i e s t o s u p p o r t h i s c o n c l u s o r y 

s t a t e m e n t s . " 

In i t s motion t o s t r i k e W i l l i a m s ' s a f f i d a v i t , ESI argued 

t h a t , because W i l l i a m s was not a l i c e n s e d e n g i n e e r , he was 

p r e c l u d e d by law from o f f e r i n g an e x p e r t o p i n i o n . ESI a l s o 

argued t h a t W i l l i a m s ' s a f f i d a v i t l a c k e d a f a c t u a l p r e d i c a t e 

f o r h i s c o n c l u s i o n s and t h a t the a f f i d a v i t c o n t a i n e d 

i n a d m i s s i b l e hearsay. 
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In response t o ESI's motion t o s t r i k e M a s t i n ' s a f f i d a v i t , 

Holden argued t h a t M a s t i n ' s a f f i d a v i t t e s t i m o n y was based on 

M a s t i n ' s o b s e r v a t i o n s , of which M a s t i n had p e r s o n a l knowledge. 

Holden argued t h a t , p u r s u a n t t o R u l e 602, A l a . R. E v i d . , a 

w i t n e s s can t e s t i f y t o m a t t e r s of which t h a t w i t n e s s has 

p e r s o n a l knowledge. In response t o ESI's motion t o s t r i k e 

W i l l i a m s ' s a f f i d a v i t , Holden argued t h a t W i l l i a m s ' s a f f i d a v i t 

t e s t i m o n y was based on W i l l i a m s ' s p e r s o n a l o b s e r v a t i o n s , about 

which W i l l i a m s was competent t o t e s t i f y . He a l s o argued t h a t 

W i l l i a m s ' s c o n c l u s i o n s were based on g e n e r a l p r i n c i p l e s of 

e n g i n e e r i n g , p h y s i c s , and water mechanics, of which W i l l i a m s 

had e x p e r t i s e . He a l s o argued t h a t W i l l i a m s was not r e q u i r e d 

t o be a l i c e n s e d e n g i n e e r t o o f f e r e x p e r t t e s t i m o n y . 

On A p r i l 9, 2009, the t r i a l c o u r t h e l d a h e a r i n g on the 

pending m o t i o n s . On A p r i l 14, 2009, i t e n t e r e d an o r d e r 

s t r i k i n g M a s t i n ' s and W i l l i a m s ' s a f f i d a v i t s and g r a n t i n g ESI's 

summary-judgment m o t i o n . Holden f i l e d a t i m e l y a p p e a l t o our 

supreme c o u r t , which t r a n s f e r r e d the a p p e a l t o t h i s c o u r t 

p u r s u a n t t o § 12-2-7(6), A l a . Code 1975. 

The s t a n d a r d by which t h i s c o u r t r e v i e w s a summary 

judgment i s w e l l s e t t l e d . 
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"On a p p e a l , t h i s Court r e v i e w s a summary 
judgment de novo, a p p l y i n g the same s t a n d a r d of 
r e v i e w as d i d the t r i a l c o u r t . Hornsby v. S e s s i o n s , 
703 So. 2d 932 ( A l a . 1997). To d e f e a t a summary 
judgment, the nonmoving p a r t y must show s u b s t a n t i a l 
e v i d e n c e c r e a t i n g a genuine i s s u e of m a t e r i a l f a c t . 
Ex p a r t e G e n e r a l Motors Corp., 769 So. 2d 903 ( A l a . 
1999). 'Our r e v i e w i s f u r t h e r s u b j e c t t o the caveat 
t h a t t h i s C ourt must r e v i e w the r e c o r d i n a l i g h t 
most f a v o r a b l e t o the nonmovant and must r e s o l v e a l l 
r e a s o n a b l e doubts a g a i n s t the movant. 'Hobson v.  
American Cast I r o n Pipe Co.,690 So. 2d 341, 3 4 4 ( A l a . 
1997). " 

H o l t v. L a u d e r d a l e County, [Ms. 1050740, Nov. 7, 2008] So. 

3d ___ , ___ ( A l a . 2008). "A t r i a l c o u r t ' s d e t e r m i n a t i o n 

whether t o admit or e x c l u d e t e s t i m o n y w i l l not be d i s t u r b e d on 

ap p e a l u n l e s s the t r i a l c o u r t exceeded i t s d i s c r e t i o n . " 

Greener v. K i l l o u g h , 1 So. 3d 93, 100-01 ( A l a . C i v . App. 

2008). 

On a p p e a l , Holden contends t h a t the t r i a l c o u r t e r r e d 

when i t s t r u c k the a f f i d a v i t s of M a s t i n and W i l l i a m s . He 

argues t h a t , p u r s u a n t t o Rule 602, A l a . R. E v i d . , a w i t n e s s 

may t e s t i f y t o a matter of which t h a t w i t n e s s has p e r s o n a l 

knowledge. He a s s e r t s t h a t , as h i s n e i g h b o r s , b o t h M a s t i n and 

W i l l i a m s had p e r s o n a l knowledge of what th e y observed and t h a t 

t h e i r t e s t i m o n y e s t a b l i s h e d t h a t t h e y were i n a p o s i t i o n t o 

observe, and d i d observe, the f a c t s on which t h e i r t e s t i m o n y 
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was based. He a l s o argues t h a t t h e i r a f f i d a v i t t e s t i m o n y 

c r e a t e d a genuine i s s u e of m a t e r i a l f a c t p r e c l u d i n g the 

summary judgment the t r i a l c o u r t e n t e r e d i n f a v o r of ESI. 

R u l e 602, A l a . R. E v i d . , p r o v i d e s i n p e r t i n e n t p a r t t h a t 

"[a] w i t n e s s may not t e s t i f y t o a matter u n l e s s e v i d e n c e i s 

i n t r o d u c e d s u f f i c i e n t t o s u p p o r t a f i n d i n g t h a t the w i t n e s s 

has p e r s o n a l knowledge of the m a t t e r . E vidence t o prove 

p e r s o n a l knowledge may, but need not, c o n s i s t of the w i t n e s s ' s 

own t e s t i m o n y . " R u l e 602 i s s a t i s f i e d when the p r o f f e r e d 

t e s t i m o n y i s r a t i o n a l l y based on the w i t n e s s ' s own 

p e r c e p t i o n s . See A l l e n v. H i l l , 758 So. 2d 574, 576 ( A l a . 

C i v . App. 1999). 

We conclude t h a t the t r i a l c o u r t e r r e d when i t e x c l u d e d 

M a s t i n ' s a f f i d a v i t . M a s t i n ' s a f f i d a v i t t e s t i m o n y , r e c o u n t e d 

above, i s based on h i s p e r s o n a l knowledge drawn from h i s 

p e r s o n a l o b s e r v a t i o n s . The passage i n M a s t i n ' s a f f i d a v i t t o 

which ESI o b j e c t e d r e a d s : 

"When i t r a i n s h e a v i l y , too much water f l o w s from 
the d e t e n t i o n pond i n t o the d i t c h , and the d i t c h 
cannot m a i n t a i n the amount of water f l o w i n g from the 
d e t e n t i o n pond. B a s i c a l l y , the d i t c h i s too s m a l l 
f o r the amount of water f l o w i n g from the d e t e n t i o n 
pond, or the amount of water p e r m i t t e d t o f l o w from 
the d e t e n t i o n pond i n t o the d i t c h i s too much f o r 
the d i t c h t o h a n d l e . " 

10 



2080947 

P r e v i o u s l y i n h i s a f f i d a v i t , M a s t i n had e s t a b l i s h e d t h a t he 

had p e r s o n a l l y observed the d i t c h between h i s and Holden's 

p r o p e r t y o v e r f l o w when i t r a i n e d h e a v i l y and t h a t he had 

o b s erved the water g a t h e r e d i n the d e t e n t i o n pond d r a i n i n t o 

the d i t c h . Thus, h i s statement t h a t , d u r i n g heavy r a i n s , more 

water f l o w e d i n t o the d i t c h from the d e t e n t i o n pond than the 

d i t c h c o u l d c o n t a i n was based on h i s p e r s o n a l o b s e r v a t i o n s and 

the r e a d i l y apparent i n f e r e n c e t h a t the o v e r f l o w i n g of the 

d i t c h was caused by the volume of the water e x c e e d i n g the 

a v a i l a b l e space i n the d i t c h . ESI t a k e s i s s u e w i t h M a s t i n ' s 

f a i l u r e t o base h i s statements on c a l c u l a t i o n s of the amount 

of the water f l o w i n g i n t o the d i t c h and measurements of the 

d i t c h . We do not c o n s t r u e the a f f i d a v i t as a s c i e n t i f i c 

d e t e r m i n a t i o n of the adequacy of the d i t c h or a t e c h n i c a l 

d e t e r m i n a t i o n r e g a r d i n g the volume of water t h a t the d i t c h 

c o u l d c o n t a i n . Such c a l c u l a t i o n s and measurements were 

unnecessary g i v e n the f a c t t h a t M a s t i n p e r s o n a l l y observed the 

f l o o d i n g of the d i t c h from water f l o w i n g from the d e t e n t i o n 

pond t h a t o c c u r r e d d u r i n g heavy r a i n s . 

Because M a s t i n ' s a f f i d a v i t t e s t i m o n y was based on h i s 

p e r s o n a l o b s e r v a t i o n s and p e r c e p t i o n s , the t r i a l c o u r t 
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exceeded i t s d i s c r e t i o n when i t s t r u c k h i s a f f i d a v i t . See  

A l l e n v. H i l l , 758 So. 2d a t 576 ( f i n d i n g e r r o r i n t r i a l 

c o u r t ' s e x c l u s i o n of d e p o s i t i o n t e s t i m o n y of w i t n e s s when the 

t e s t i m o n y was r a t i o n a l l y based on h i s own p e r c e p t i o n s ) . As 

d i s c u s s e d below, because M a s t i n ' s a f f i d a v i t was s u f f i c i e n t t o 

c r e a t e a genuine i s s u e of m a t e r i a l f a c t p r e c l u d i n g summary 

judgment, we p r e t e r m i t c o n s i d e r a t i o n of whether the t r i a l 

exceeded i t s d i s c r e t i o n when i t s t r u c k W i l l i a m s ' s a f f i d a v i t . 

E S I argues c o r r e c t l y t h a t when, as i n t h i s case, the 

dominant e s t a t e i s l o c a t e d w i t h i n a m u n i c i p a l i t y and the 

s e r v i e n t e s t a t e i s l o c a t e d o u t s i d e the m u n i c i p a l i t y , the 

" m o d i f i e d c i v i l law r u l e " a p p l i e s i n d e t e r m i n i n g the p a r t i e s ' 

r i g h t s r e g a r d i n g the f l o w of s u r f a c e w a t e r s . S t r e e t v. 

T a c k e t t , 494 So. 2d 13, 15 ( A l a . 1986)(emphasis o m i t t e d ) . 

Under the m o d i f i e d c i v i l law r u l e , " t h e upper l a n d owner can 

a l t e r the f l o w of s u r f a c e water t o improve h i s p r o p e r t y ; 

however, he has a d u t y not t o u n d u l y burden the lower p r o p e r t y 

by c a u s i n g s u b s t a n t i a l damage and not t o u n r e a s o n a b l y 

i n t e r f e r e w i t h the p o s s e s s o r y r i g h t s of the lower landowner." 

I d . As p r e v i o u s l y noted, ESI sought a summary judgment on the 

b a s i s of i t s a f f i r m a t i v e e v i d e n c e d e m o n s t r a t i n g t h a t i t s 
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c o n s t r u c t i o n of the d e t e n t i o n pond reduced the f l o w of water 

i n t o the d i t c h , r a t h e r than i n c r e a s i n g i t as a l l e g e d by 

Holden. Thus, i t argued t h a t , because " t h e post-development 

d r a i n a g e c a l c u l a t i o n s show t h a t the volume and v e l o c i t y of 

s u r f a c e water d i s c h a r g e and r u n - o f f i s l e s s than i t was p r i o r 

t o the development of Windsor P a r k e , ... i t implemented 

d r a i n a g e systems i n a r e a s o n a b l e and l a w f u l manner." 

M a s t i n ' s a f f i d a v i t t e s t i m o n y , and the i n f e r e n c e s t o be 

d e r i v e d t h e r e f r o m , c r e a t e d a genuine i s s u e of m a t e r i a l f a c t 

w i t h r e g a r d t o the b a s i s on which ESI sought a summary 

judgment. P a r t i c u l a r l y , M a s t i n ' s a f f i d a v i t i n d i c a t e s t h a t 

ESI's d e t e n t i o n pond d i s c h a r g e d an amount of s u r f a c e water 

t h a t caused the d i t c h t o o v e r f l o w and t h a t t h i s o v e r f l o w 

r e s u l t e d i n the f l o o d i n g of b o t h h i s p r o p e r t y and Holden's 

p r o p e r t y . M a s t i n t e s t i f i e d t h a t the f l o o d i n g he o b served d i d 

not o ccur b e f o r e ESI's c o n s t r u c t i o n of the d e t e n t i o n pond. A 

r e a s o n a b l e f a c t - f i n d e r c o u l d c o n c l u d e , based on M a s t i n ' s 

a f f i d a v i t t e s t i m o n y , t h a t ESI's c o n s t r u c t i o n of the d e t e n t i o n 

pond r e s u l t e d i n the c a s t i n g of a l a r g e r volume of water i n t o 

the d i t c h than had p r e v i o u s l y been c a s t i n t o the d i t c h , 

r e s u l t i n g i n the f l o o d i n g of which Holden complained. Because 
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the b a s i s of ESI's summary-judgment motion was t h a t i t s 

d e t e n t i o n pond had d e c r e a s e d the volume of water f l o w i n g i n t o 

the d i t c h , Holden c a r r i e d h i s summary-judgment burden of 

p r o f f e r i n g s u b s t a n t i a l e v i d e n c e d e m o n s t r a t i n g a genuine i s s u e 

of m a t e r i a l f a c t . As a r e s u l t , the t r i a l c o u r t e r r e d when i t 

e n t e r e d a summary judgment i n f a v o r of ESI. 

Based on the f o r e g o i n g , we conclude t h a t the t r i a l c o u r t 

exceeded i t s d i s c r e t i o n when i t e x c l u d e d M a s t i n ' s a f f i d a v i t 

and t h a t t h a t a f f i d a v i t demonstrated a genuine i s s u e of 

m a t e r i a l f a c t p r e c l u d i n g the t r i a l c o u r t ' s summary judgment. 

Thus, we r e v e r s e the t r i a l c o u r t ' s o r d e r s t r i k i n g M a s t i n ' s 

a f f i d a v i t , we r e v e r s e the t r i a l c o u r t ' s summary judgment i n 

f a v o r of ESI, and we remand the cause t o the t r i a l c o u r t f o r 

f u r t h e r p r o c e e d i n g s . 

REVERSED AND REMANDED. 

P i t t m a n , B r yan, Thomas, and Moore, J J . , concur. 
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