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THOMAS, J u d g e . 

On J u l y 13, 2004, a t ab o u t 9:30 a.m., Kim G a l l e g l y Wesson 

and h e r f o u r c h i l d r e n went t o t h e P e l l C i t y W a l - M a r t d i s c o u n t 

d e p a r t m e n t s t o r e , o p e r a t e d by W a l - M a r t S t o r e s E a s t , L.P. 

( " W a l - M a r t " ) , t o have t h e t i r e s on Wesson's a u t o m o b i l e r o t a t e d 
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and b a l a n c e d . Wesson l e f t h e r a u t o m o b i l e a t t h e t i r e and l u b e 

e x p r e s s d e p a r t m e n t ("TLE d e p a r t m e n t " ) f o r t h e s e r v i c e t o be 

p e r f o r m e d . Wesson had assumed t h a t t h e s e r v i c e w o u l d t a k e 20¬

30 m i n u t e s , so she and h e r c h i l d r e n w a l k e d a r o u n d t h e W a l - M a r t 

s t o r e a w a i t i n g t h e c o m p l e t i o n o f t h e s e r v i c e t o h e r 

a u t o m o b i l e . When t h e a u t o m o b i l e was n o t r e a d y i n a b o u t 30 

m i n u t e s , Wesson d e c i d e d t o t a k e h e r c h i l d r e n , who were h u n g r y 

and r e q u e s t i n g b r e a k f a s t , t o t h e McDonal d ' s f a s t - f o o d 

r e s t a u r a n t l o c a t e d i n s i d e t h e s t o r e . A f t e r f i n i s h i n g 

b r e a k f a s t , Wesson c h e c k e d a g a i n t o see i f h e r a u t o m o b i l e 

s e r v i c e had been c o m p l e t e d ; i t had n o t . Wesson and h e r 

c h i l d r e n p r o c e e d e d t o t h e pharmacy d e p a r t m e n t o f t h e s t o r e , 

where W i l s o n d r o p p e d o f one o f h e r two p r e s c r i p t i o n s f o r 

r e f i l l i n g a t t h e pharmacy c o u n t e r . Wesson and t h e c h i l d r e n 

t h e n went t o t h e e l e c t r o n i c s d e p a r t m e n t o f t h e s t o r e , where 

Wesson p u r c h a s e d a d d i t i o n a l m i n u t e s f o r h e r p r e p a i d c e l l u l a r 

t e l e p h o n e . When a t h i r d c h e c k on t h e s t a t u s o f h e r a u t o m o b i l e 

y i e l d e d f u r t h e r w a i t i n g , Wesson d r o p p e d o f f h e r s e c o n d 

p r e s c r i p t i o n a t t h e pharmacy c o u n t e r f o r r e f i l l i n g . Wesson 

t h e n d e c i d e d t o shop f o r g r o c e r i e s f o r t h e f a m i l y ' s t r i p t o 

F l o r i d a . 
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Once Wesson had c o m p l e t e d h e r g r o c e r y s h o p p i n g , she 

r e t u r n e d t o t h e pharmacy d e p a r t m e n t t o r e t r i e v e h e r 

p r e s c r i p t i o n s . By t h i s t i m e , t h e pharmacy a s s o c i a t e , J e n n i f e r 

V i n c e n t , had n o t i f i e d K y l e J a c k , t h e i n - s t o r e l o s s p r e v e n t i o n 

a s s o c i a t e , t h a t Wesson w o u l d be p i c k i n g up p r e s c r i p t i o n s f r o m 

t h e pharmacy. B e c a u s e W a l - M a r t ' s p o l i c y a l l o w s c u s t o m e r s t o 

pay f o r most p r e s c r i p t i o n s a t any c h e c k - o u t c o u n t e r , t h e s t o r e 

has a c o m p u t e r s y s t e m t h a t k e e p s t r a c k o f t h e t i m e and p l a c e 

o f t h e payment t o e n s u r e t h a t a l l p r e s c r i p t i o n s p i c k e d up f r o m 

t h e pharmacy d e p a r t m e n t a r e u l t i m a t e l y p a i d f o r . Wesson's 

name had a p p e a r e d on a l i s t o f p e r s o n s who had n o t p a i d f o r 

p r e s c r i p t i o n s p i c k e d up f r o m t h e pharmacy d e p a r t m e n t on a t 

l e a s t two o t h e r o c c a s i o n s , r e s u l t i n g i n h e r p l a c e m e n t on a 

" w a t c h l i s t " o f s o r t s . 

Once Wesson a r r i v e d a t t h e pharmacy d e p a r t m e n t t o 

r e t r i e v e h e r p r e s c r i p t i o n s , Wesson s a i d t h a t an announcement 

came o v e r t h e l o u d s p e a k e r t o i n f o r m h e r t h a t h e r a u t o m o b i l e 

s e r v i c e was c o m p l e t e d . Wesson i n f o r m e d t h e pharmacy a s s o c i a t e 

t h a t she w o u l d pay f o r h e r p r e s c r i p t i o n s when she c h e c k e d o u t 

h e r g r o c e r i e s and p a i d f o r h e r c a r s e r v i c e . V i n c e n t gave 

Wesson b o t h o f h e r p r e s c r i p t i o n s ; Wesson owed money on b o t h 
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p r e s c r i p t i o n s . Wesson and h e r c h i l d r e n l e f t t h e pharmacy 

d e p a r t m e n t and r e t u r n e d t o t h e TLE d e p a r t m e n t ; t h e y were 

f o l l o w e d by J a c k . Once she r e a c h e d t h e c h e c k - o u t c o u n t e r a t 

t h e TLE d e p a r t m e n t , Wesson p r o c e e d e d t o p l a c e h e r g r o c e r y 

i t e m s on t h e c o u n t e r and t o c h e c k o u t . Wesson d i d n o t , 

however, p l a c e h e r p r e s c r i p t i o n s on t h e c o u n t e r t o c h e c k o u t . 

Once she had p a i d f o r h e r g r o c e r i e s and c a r s e r v i c e , Wesson 

and h e r c h i l d r e n l e f t t h e s t o r e . 

T a r a S w a i n , t h e a s s o c i a t e who c h e c k e d o u t Wesson's 

g r o c e r i e s a t t h e TLE d e p a r t m e n t , t e s t i f i e d t h a t she had a s k e d 

Wesson w h e t h e r she w a n t e d t o pay f o r h e r p r e s c r i p t i o n s . S wain 

s a i d t h a t Wesson i n d i c a t e d t h a t she had p a i d f o r t h e 

p r e s c r i p t i o n s a l r e a d y . J a c k t e s t i f i e d t h a t he had seen Swain 

m o t i o n t o w a r d t h e c h i l d - s e a t p o r t i o n o f t h e c a r t , i n w h i c h t h e 

p r e s c r i p t i o n s , Wesson's p u r s e , and some o f t h e c h i l d r e n ' s 

d o l l s o r t o y s s a t , as she c o m p l e t e d c h e c k i n g o u t Wesson's 

g r o c e r y i t e m s . A l t h o u g h he s a i d t h a t he d i d n o t h e a r S w a i n ' s 

e x a c t q u e s t i o n o r Wesson's f i r s t answer t o t h a t q u e s t i o n , J a c k 

s a i d t h a t he moved c l o s e r t o Wesson and h e a r d h e r r e f e r t o t h e 

i t e m s i n t h e c h i l d - s e a t p o r t i o n o f t h e c a r t as b e i n g h e r 

p e r s o n a l i t e m s . J a c k s a i d t h a t he saw Wesson l e a v e t h e s t o r e 
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w i t h o u t p a y i n g f o r t h e p r e s c r i p t i o n s , so he f o l l o w e d h e r 

o u t s i d e t o a p p r e h e n d h e r . 

Once she r e a c h e d t h e p a r k i n g l o t , Wesson and h e r c h i l d r e n 

began t o p l a c e h e r p u r c h a s e s i n t o t h e a u t o m o b i l e . J a c k and 

a n o t h e r a s s o c i a t e , N a t h a n N i c h o l s , a p p r o a c h e d Wesson w h i l e she 

u n l o a d e d h e r g r o c e r i e s . J a c k a d d r e s s e d Wesson by name and, 

a c c o r d i n g t o Wesson, s a i d : " E x c u s e me, b u t I d o n ' t t h i n k you 

p a i d f o r t h o s e p r e s c r i p t i o n s . " Wesson s a i d t h a t she a d m i t t e d 

t h a t she had n o t , i n f a c t , p a i d f o r t h e p r e s c r i p t i o n s . 

A c c o r d i n g t o Wesson, J a c k t o l d h e r t h a t she needed t o 

come b a c k i n s i d e t o f i l l o u t some fo r m s and t h a t she w o u l d be 

a l l o w e d t o pay f o r t h e p r e s c r i p t i o n s . Wesson and h e r c h i l d r e n 

r e t u r n e d t o t h e s t o r e w i t h J a c k and t h e o t h e r a s s o c i a t e . Once 

i n s i d e t h e s t o r e , J a c k l e d Wesson and h e r c h i l d r e n t o t h e 

l o s s - p r e v e n t i o n o f f i c e i n t h e f r o n t o f t h e s t o r e , where, 

a c c o r d i n g t o Wesson, J a c k l o c k e d t h e d o o r t o t h e o f f i c e . 

Wesson s a i d t h a t J a c k a s k e d f o r h e r d r i v e r ' s l i c e n s e and 

S o c i a l S e c u r i t y number and t h a t he gave h e r s e v e r a l p a p e r s t o 

s i g n . Wesson a d m i t t e d t h a t she d i d n o t r e a d t h e p a p e r s t h a t 

J a c k gave h e r t o s i g n o t h e r t h a n t o n o t i c e t h a t t h e W a l - M a r t 

l o g o a p p e a r e d on t h e m . Wesson s a i d t h a t , a t t h a t t i m e , she 
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s t i l l b e l i e v e d t h a t she was s i m p l y g o i n g t o have t o pay f o r 

h e r p r e s c r i p t i o n s . 

However, a c c o r d i n g t o Wesson, once J a c k s e c u r e d h e r 

s i g n a t u r e on t h e f o r m s , he r a i s e d h i s v o i c e and t o l d h e r t h a t 

she w o u l d be t r e s p a s s i n g i f she e v e r came b a c k i n t o a W a l - M a r t 

s t o r e . She s a i d t h a t J a c k a c c u s e d h e r o f s t e a l i n g f r o m t h e 

s t o r e " a l l t h e t i m e " and t o l d h e r , i n f r o n t o f h e r c h i l d r e n , 

t h a t she w o u l d be g o i n g t o j a i l . Wesson s a i d t h a t J a c k 

i n f o r m e d h e r t h a t he had n o t i f i e d t h e p o l i c e . Wesson s a i d 

t h a t she t r i e d t o r e a s o n w i t h J a c k , t e l l i n g h i m t h a t she had 

s i m p l y f o r g o t t e n t o pay and t h a t she j u s t w a n t e d t o s e t t l e t h e 

m a t t e r by p a y i n g f o r h e r p r e s c r i p t i o n s . Wesson f u r t h e r 

t e s t i f i e d t h a t J a c k had t o l d h e r t h a t i t d i d n o t m a t t e r t o h i m 

w h e t h e r she was g u i l t y o f t h e f t u n d e r t h e l a w b u t t h a t h i s j o b 

was l o s s p r e v e n t i o n and t h a t h e r l e a v i n g w i t h o u t p a y i n g f o r 

t h e i t e m s was a l o s s t o W a l - M a r t . T h r e e P e l l C i t y p o l i c e 

o f f i c e r s r e s p o n d e d t o J a c k ' s e a r l i e r t e l e p h o n e c a l l ; t h e y t o o k 

Wesson i n t o c u s t o d y when t h e y a r r i v e d . 

J a c k s e c u r e d a w a r r a n t f o r t h e f t o f p r o p e r t y i n t h e t h i r d 

d e g r e e a g a i n s t W e s s o n . W a l - M a r t t h e n p r o s e c u t e d Wesson i n t h e 

m u n i c i p a l c o u r t . A f t e r a t r i a l , t h e a c t i o n was " d i s m i s s e d by 
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a g r e e m e n t , " a c c o r d i n g t o a n o t a t i o n on t h e c a s e - a c t i o n - s u m m a r y 

s h e e t o f t h e m u n i c i p a l - c o u r t c r i m i n a l c a s e . That document 

a l s o i n d i c a t e s t h a t Wesson p a i d c o u r t c o s t s . 

Wesson s u e d W a l - M a r t and J a c k , a s s e r t i n g c l a i m s o f 

m a l i c i o u s p r o s e c u t i o n and f a l s e i m p r i s o n m e n t a r i s i n g f r o m t h e 

e v e n t s o f J u l y 13, 2004, and t h e r e s u l t i n g c r i m i n a l 

p r o s e c u t i o n . W a l - M a r t and J a c k moved f o r a summary j u d g m e n t , 

w h i c h Wesson o p p o s e d . As e x h i b i t s t o t h e i r m o t i o n f o r a 

summary j u d g m e n t , W a l - M a r t and J a c k s u b m i t t e d Wesson's 

d e p o s i t i o n , J a c k ' s d e p o s i t i o n , t h e t r i a l t r a n s c r i p t o f t h e 

c r i m i n a l p r o s e c u t i o n o f Wesson, and t h e c a s e - a c t i o n - s u m m a r y 

s h e e t o f t h e m u n i c i p a l - c o u r t c r i m i n a l a c t i o n . W a l - M a r t and 

J a c k a r g u e d i n t h e i r summary-judgment m o t i o n t h a t Wesson c o u l d 

no t e s t a b l i s h t h e e l e m e n t s o f a m a l i c i o u s - p r o s e c u t i o n c l a i m o r 

a f a l s e - i m p r i s o n m e n t c l a i m . The t r i a l c o u r t e n t e r e d a summary 

j u d g m e n t i n f a v o r o f W a l - M a r t and J a c k . A f t e r h e r 

p o s t j u d g m e n t m o t i o n was d e n i e d , Wesson a p p e a l e d t o t h e Alabama 

Supreme C o u r t , w h i c h t r a n s f e r r e d t h e a p p e a l t o t h i s c o u r t , 

p u r s u a n t t o A l a . Code 1975, § 1 2 - 2 - 7 ( 6 ) . 

On a p p e a l , Wesson c h a l l e n g e s t h e summary j u d g m e n t i n 

f a v o r o f W a l - M a r t and J a c k b e c a u s e , she s a y s , g e n u i n e i s s u e s 
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o f m a t e r i a l f a c t p r e c l u d e t h e e n t r y o f a summary j u d g m e n t . 

She s p e c i f i c a l l y a r g u e s t h a t she c a n e s t a b l i s h t h e e l e m e n t s o f 

h e r m a l i c i o u s - p r o s e c u t i o n c l a i m and h e r f a l s e - i m p r i s o n m e n t 

c l a i m . We d i s a g r e e . 

We r e v i e w a summary judgment de novo; we a p p l y t h e same 

s t a n d a r d as was a p p l i e d i n t h e t r i a l c o u r t . A m o t i o n f o r a 

summary judgment i s t o be g r a n t e d when no g e n u i n e i s s u e o f 

m a t e r i a l f a c t e x i s t s and t h e m o v i n g p a r t y i s e n t i t l e d t o a 

j u d g m e n t as a m a t t e r o f l a w . R u l e 5 6 ( c ) ( 3 ) , A l a . R. C i v . P. A 

p a r t y m o v i n g f o r a summary ju d g m e n t must make a p r i m a f a c i e 

s h o w i n g " t h a t t h e r e i s no g e n u i n e i s s u e as t o any m a t e r i a l 

f a c t and t h a t [ i t ] i s e n t i t l e d t o a j u d gment as a m a t t e r o f 

l a w . " R u l e 5 6 ( c ) ( 3 ) ; see Lee v. C i t y o f Gadsden, 592 So. 2d 

1 0 3 6 , 1038 ( A l a . 1 9 9 2 ) . I f t h e movant meets t h i s b u r d e n , " t h e 

b u r d e n t h e n s h i f t s t o t h e nonmovant t o r e b u t t h e movant's 

p r i m a f a c i e s h o w i n g by ' s u b s t a n t i a l e v i d e n c e . ' " L e e , 592 So. 

2d a t 1038 ( f o o t n o t e o m i t t e d ) . " [ S ] u b s t a n t i a l e v i d e n c e i s 

e v i d e n c e o f s u c h w e i g h t and q u a l i t y t h a t f a i r - m i n d e d p e r s o n s 

i n t h e e x e r c i s e o f i m p a r t i a l j u d g m e n t can r e a s o n a b l y i n f e r t h e 

e x i s t e n c e o f t h e f a c t s o u g h t t o be p r o v e d . " West v. F o u n d e r s  

L i f e A s s u r a n c e Co. o f F l o r i d a , 547 So. 2d 870, 871 ( A l a . 
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1 9 8 9 ) ; see A l a . Code 1975, § 1 2 - 2 1 - 1 2 ( d ) . F u r t h e r m o r e , when 

r e v i e w i n g a summary j u d g m e n t , t h e a p p e l l a t e c o u r t must v i e w 

a l l t h e e v i d e n c e i n a l i g h t most f a v o r a b l e t o t h e nonmovant 

and must e n t e r t a i n a l l r e a s o n a b l e i n f e r e n c e s f r o m t h e e v i d e n c e 

t h a t a j u r y w o u l d be e n t i t l e d t o draw. See N a t i o n w i d e P r o p .  

& C a s . Co. v. DPF A r c h i t e c t s , P.C., 792 So. 2d 369, 372 ( A l a . 

2 0 0 0 ) ; and Fuqua v. I n g e r s o l l - R a n d Co., 591 So. 2d 486, 487 

( A l a . 1 9 9 1 ) . 

I t i s w e l l s e t t l e d t h a t a m a l i c i o u s - p r o s e c u t i o n a c t i o n i s 

d i s f a v o r e d i n t h e l a w . E i d s o n v. O l i n C o r p . , 527 So. 2d 1283, 

1284 ( A l a . 1 9 8 8 ) ; P h i l l i p s v. K - M a r t C o r p . , 682 So. 2d 1390, 

1393 ( A l a . C i v . App. 1 9 9 6 ) . As e x p l a i n e d i n E i d s o n , t h e b a s i s 

f o r t h i s d i s f a v o r stems f r o m an i n d i v i d u a l ' s r i g h t t o s e e k 

r e d r e s s o r t o e n f o r c e r i g h t s t h r o u g h t h e l e g a l p r o c e s s f r e e 

f r o m f e a r t h a t an a d v e r s e j u d g m e n t w i l l r e s u l t i n one's 

l i a b i l i t y f o r c i v i l damages. E i d s o n , 527 So. 2d a t 1284. I n 

o r d e r t o e s t a b l i s h a c l a i m o f m a l i c i o u s p r o s e c u t i o n , a 

p l a i n t i f f must p r o v e (1) t h a t a j u d i c i a l p r o c e e d i n g was 

i n i t i a t e d b y t h e d e f e n d a n t a g a i n s t t h e p l a i n t i f f , (2) t h a t t h e 

j u d i c i a l p r o c e e d i n g was i n i t i a t e d b y t h e d e f e n d a n t w i t h o u t 

p r o b a b l e c a u s e , (3) t h a t t h e j u d i c i a l p r o c e e d i n g was i n i t i a t e d 
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by t h e d e f e n d a n t w i t h m a l i c i o u s i n t e n t , (4) t h a t t h e j u d i c i a l 

p r o c e e d i n g t e r m i n a t e d i n t h e p l a i n t i f f ' s f a v o r , and (5) t h a t 

t h e p l a i n t i f f s u f f e r e d damage as a r e s u l t o f t h e d e f e n d a n t ' s 

i n i t i a t i o n o f t h e j u d i c i a l p r o c e e d i n g . P h i l l i p s , 682 So. 2d 

a t 1393. 

I n t h e i r summary-judgment m o t i o n , W a l - M a r t and J a c k 

a r g u e d t h a t Wesson c o u l d n o t e s t a b l i s h t h a t t h e j u d i c i a l 

p r o c e e d i n g i n s t i t u t e d a g a i n s t h e r was i n i t i a t e d w i t h o u t 

p r o b a b l e c a u s e , t h a t t h e j u d i c i a l p r o c e e d i n g was i n i t i a t e d 

m a l i c i o u s l y , o r t h a t t h e j u d i c i a l p r o c e e d i n g was t e r m i n a t e d i n 

h e r f a v o r . B e c a u s e t h e summary ju d g m e n t i n f a v o r o f W a l - M a r t 

and J a c k n e e d o n l y be g r o u n d e d on Wesson's f a i l u r e t o c r e a t e 

a g e n u i n e i s s u e o f m a t e r i a l f a c t as t o any one o f t h e e l e m e n t s 

n e c e s s a r y t o e s t a b l i s h h e r c l a i m o f m a l i c i o u s p r o s e c u t i o n , see  

W h i t l o w v. B r u n o ' s , 567 So. 2d 1235, 1237-38 ( A l a . 1 9 9 0 ) , we 

w i l l a d d r e s s o n l y t h e l a c k - o f - p r o b a b l e - c a u s e e l e m e n t o f 

Wesson's c l a i m . B a s e d on t h e e v i d e n c e s u b m i t t e d i n s u p p o r t o f 

t h e summary-judgment m o t i o n , we c o n c l u d e t h a t Wesson has 

f a i l e d t o adduce s u f f i c i e n t f a c t s t o overcome W a l - M a r t and 

J a c k ' s m o t i o n f o r a summary ju d g m e n t on t h e m a l i c i o u s -

p r o s e c u t i o n c l a i m . 

10 



2080959 

" P r o b a b l e c a u s e i s d e f i n e d as ' " [ a ] r e a s o n a b l e 
g r o u n d f o r s u s p i c i o n , s u p p o r t e d by c i r c u m s t a n c e s 
s u f f i c i e n t l y s t r o n g i n t h e m s e l v e s t o w a r r a n t a 
c a u t i o u s man i n t h e b e l i e f t h a t t h e p e r s o n a c c u s e d 
i s g u i l t y o f t h e o f f e n s e c h a r g e d . " ' P a r i s i a n Co. v.  
W i l l i a m s , 203 A l a . 378, 383, 83 So. 122, 127 ( 1 9 1 9 ) . 
'The q u e s t i o n i s n o t w h e t h e r t h e [ m a l i c i o u s 
p r o s e c u t i o n ] p l a i n t i f f was g u i l t y o f t h e t h i n g 
c h a r g e d , b u t w h e t h e r t h e [ m a l i c i o u s p r o s e c u t i o n ] 
d e f e n d a n t a c t e d i n good f a i t h on t h e a p p e a r a n c e o f  
t h i n g s . ' ( E m p h a s i s s u p p l i e d . ) B i r w o o d P a p e r Co. v.  
Damsky, 285 A l a . 127, 134-135, 229 So. 2d 514, 521 
( 1 9 6 9 ) . " 

E i d s o n , 527 So. 2d a t 1285. To d e t e r m i n e w h e t h e r a d e f e n d a n t 

h a d p r o b a b l e c a u s e t o i n s t i t u t e a j u d i c i a l p r o c e e d i n g , a 

" c o u r t must w e i g h [ t h e d e f e n d a n t ' s ] a c t i o n s i n l i g h t o f t h e 

f a c t s as t h e y a p p e a r e d a t t h e t i m e " t h e j u d i c i a l p r o c e e d i n g 

was i n s t i t u t e d . I d . " ' I f t h e f a c t s on t h e i s s u e o f p r o b a b l e 

c a u s e a r e n o t i n d i s p u t e , w h e t h e r s u c h f a c t s amount t o 

p r o b a b l e c a u s e i s a q u e s t i o n o f l a w f o r t h e c o u r t s . ' " I d . 

( q u o t i n g Hanson v. Couch, 360 So. 2d 942, 945 ( A l a . 1 9 7 8 ) ) . 

The E i d s o n c o u r t f u r t h e r e x p l a i n e d : 

"The t e s t t h a t [an a p p e l l a t e c o u r t ] must a p p l y 
when r e v i e w i n g t h e l a c k - o f - p r o b a b l e - c a u s e e l e m e n t i n 
a m a l i c i o u s p r o s e c u t i o n c a s e i n w h i c h summary 
jud g m e n t has b e e n g r a n t e d t o a d e f e n d a n t i s as 
f o l l o w s : Can one o r more u n d i s p u t e d f a c t s be f o u n d  
i n t h e r e c o r d b e l o w e s t a b l i s h i n g t h a t t h e d e f e n d a n t  
a c t e d i n g o o d f a i t h on t h e a p p e a r a n c e o f t h i n g s as  
t h e y e x i s t e d when s u i t was f i l e d , b a s e d upon d i r e c t  
e v i d e n c e , o r upon c i r c u m s t a n t i a l e v i d e n c e and  
i n f e r e n c e s t h a t c a n r e a s o n a b l y be drawn t h e r e f r o m ? 
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I f s o , t h e n summary j u d g m e n t i n f a v o r o f t h e 
d e f e n d a n t on p l a i n t i f f ' s m a l i c i o u s p r o s e c u t i o n c o u n t 
w o u l d be a p p r o p r i a t e . " 

I d . a t 1285-86 ( e m p h a s i s a d d e d ) . 

Wesson a d m i t t e d t h a t she l e f t t h e W a l - M a r t s t o r e w i t h o u t 

p a y i n g f o r h e r p r e s c r i p t i o n s . A l t h o u g h she d e n i e d h a v i n g done 

so p u r p o s e f u l l y , J a c k h a d i n f o r m a t i o n f r o m w h i c h he c o u l d have 

r e a s o n a b l y c o n c l u d e d t h a t Wesson had, i n d e e d , i n t e n d e d t o 

o b t a i n h e r p r e s c r i p t i o n s w i t h o u t p a y i n g f o r them. F i r s t o f 

a l l , J a c k h a d k n o w l e d g e t h a t Wesson h a d a l l e g e d l y l e f t t h e 

s t o r e w i t h o u t p a y i n g f o r p r e s c r i p t i o n s on a t l e a s t two o t h e r 

o c c a s i o n s . When n o t i f i e d t h a t she was i n t h e s t o r e and w o u l d 

be p i c k i n g up h e r p r e s c r i p t i o n s , J a c k w a i t e d i n t h e p h a r m a c y 

d e p a r t m e n t t o o b s e r v e Wesson d u r i n g t h e t r a n s a c t i o n , v e r i f i e d 

w i t h t h e c a s h i e r t h a t Wesson h a d n o t p a i d f o r t h e 

p r e s c r i p t i o n s upon w h i c h she owed money, and f o l l o w e d Wesson 

t o t h e TLE d e p a r t m e n t where he o b s e r v e d h e r p a y f o r h e r 

g r o c e r i e s b u t n o t f o r h e r p r e s c r i p t i o n s . J a c k t e s t i f i e d t h a t 

he h a d o b s e r v e d S w a i n m o t i o n t o w a r d t h e p r e s c r i p t i o n s i n t h e 

c a r t w h i l e c h e c k i n g o u t Wesson's g r o c e r i e s i n t h e TLE 

d e p a r t m e n t and t h a t Wesson h a d s t i l l n o t p a i d f o r t h o s e 

p r e s c r i p t i o n s . B e c a u s e J a c k h a d o b s e r v e d Wesson when she 
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t w i c e h a d an o p p o r t u n i t y t o p a y f o r t h e p r e s c r i p t i o n s a n d y e t 

d i d n o t , J a c k t e s t i f i e d t h a t he f e l t c o n f i d e n t t h a t Wesson h a d 

i n t e n d e d n o t t o p a y f o r t h o s e p r e s c r i p t i o n s . B a s e d on t h e 

i n f o r m a t i o n he h a d a t t h e t i m e , J a c k h a d p r o b a b l e c a u s e t o 

d e t a i n and s u s p e c t Wesson o f c o m m i t t i n g t h e f t o f t h e 

p r e s c r i p t i o n s . 

Wesson a r g u e s t h a t t h e t e r m i n a t i o n o f t h e m u n i c i p a l -

c o u r t c r i m i n a l p r o c e e d i n g i n h e r f a v o r c r e a t e s an i n f e r e n c e 

t h a t W a l - M a r t a n d J a c k l a c k e d p r o b a b l e c a u s e t o a c c u s e h e r o f 

t h e f t . She r e l i e s on Chatman v. P i z i t z , I n c . , 429 So. 2d 969, 

972 ( A l a . 1 9 8 3 ) , w h i c h i n d i c a t e s t h a t a m a l i c i o u s - p r o s e c u t i o n 

p l a i n t i f f " c a n make o u t a p r i m a f a c i e c a s e o f a l a c k o f 

p r o b a b l e c a u s e b y s h o w i n g t h a t t h e c r i m i n a l p r o c e e d i n g s 

i n s t i t u t e d a g a i n s t h e r by [ t h e d e f e n d a n t ] were n o l p r o s s e d . " 

Thus, Wesson a r g u e s , t h e f a c t t h a t t h e c r i m i n a l c a s e a g a i n s t 

h e r was d i s m i s s e d c r e a t e s a f a c t q u e s t i o n r e g a r d i n g p r o b a b l e 

c a u s e t o i n i t i a t e t h e p r o c e e d i n g s i n t h e f i r s t p l a c e . 

W a l - M a r t and J a c k p o i n t o u t , however, t h a t Chatman s a y s 

much more a b o u t t h e u s e o f a " n o l l e p r o s e q u i " o r o r d e r o f 

d i s m i s s a l t o p r o v e a c l a i m o f m a l i c i o u s p r o s e c u t i o n . I n f a c t , 

t h e Chatman c o u r t s t a t e d t h a t a p r i m a f a c i e c a s e s u p p o r t e d b y 
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a " n o l l e p r o s e q u i " o r o r d e r o f d i s m i s s a l can be r e b u t t e d by 

p r o o f t h a t t h e d i s m i s s a l r e s u l t e d f r o m a s e t t l e m e n t b e t w e e n 

t h e p a r t i e s . Chatman, 429 So. 2d a t 971. W a l - M a r t and J a c k 

r e l y on t h e p r i n c i p l e s t a t e d i n Chatman t h a t " [ a ] m a l i c i o u s 

p r o s e c u t i o n p l a i n t i f f , h a v i n g b o u g h t h i s p e a c e , may n o t 

t h e r e a f t e r a s s e r t t h a t t h e c r i m i n a l p r o c e e d i n g s were 

t e r m i n a t e d i n h i s f a v o r . " I d . a t 972. The Chatman c o u r t 

makes c l e a r t h a t u n c h a l l e n g e d p r o o f o f s e t t l e m e n t e n t i t l e s a 

d e f e n d a n t t o a judgment as a m a t t e r o f l a w . I d . A l t h o u g h 

t h i s d i s c u s s i o n a p p e a r s i n t h e s e c t i o n r e g a r d i n g t h e 

" f a v o r a b l e d i s p o s i t i o n " e l e m e n t o f a m a l i c i o u s - p r o s e c u t i o n 

c l a i m , t h e c o u r t i n d i c a t e d t h a t t h e same " s t a n d a r d o f p r o o f " 

r e g a r d i n g compromise a p p l i e s t o t h e a t t e m p t t o use t h e 

f a v o r a b l e - d i s p o s i t i o n o f d i s m i s s a l t o e s t a b l i s h a l a c k o f 

p r o b a b l e c a u s e . I d . 

The r e c o r d i n t h i s c a s e c o n t a i n s t h e c a s e - a c t i o n - s u m m a r y 

s h e e t f r o m t h e m u n i c i p a l c o u r t r e f l e c t i n g t h a t t h e c r i m i n a l 

c a s e a g a i n s t Wesson was " d i s m i s s e d p u r s u a n t t o a g r e e m e n t . " 

The s u b s t a n c e o f t h e agreement does n o t a p p e a r i n t h e r e c o r d . 

The same c a s e - a c t i o n - s u m m a r y s h e e t r e f l e c t s , h owever, t h a t 

Wesson was o r d e r e d t o pay t h e c o u r t c o s t s o f t h e c r i m i n a l 
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c a s e . Wesson h e r s e l f t e s t i f i e d t h a t she d i d n o t know a n y t h i n g 

a b o u t an a g r e e m e n t ; she s a i d t h a t she had p a i d c o u r t c o s t s 

when h e r c r i m i n a l a t t o r n e y i n s t r u c t e d h e r t o do s o . She 

f u r t h e r t e s t i f i e d t h a t she had t h o u g h t t h a t t h e c r i m i n a l c a s e 

had been d i s m i s s e d b e c a u s e " t h e w h o l e t h i n g was s t u p i d and t h e 

j u d g e t h r e w i t o u t o f c o u r t . " 

We a g r e e t h a t t h e r e c o r d r e f l e c t s t h a t t h e c r i m i n a l c a s e 

was d i s m i s s e d p u r s u a n t t o an a g r e e m e n t , i n d i c a t i n g , w i t h o u t 

a c t u a l d i s p u t e , t h a t Wesson s e t t l e d h e r c r i m i n a l c a s e and, 

t h e r e f o r e , "bought h e r p e a c e . " Wesson, a l t h o u g h she d e n i e d 

k n o w ledge o f any a g r e e m e n t , a d m i t t e d t h a t she had p a i d c o u r t 

c o s t s a t t h e i n s t r u c t i o n o f h e r c r i m i n a l a t t o r n e y . Thus, t h e 

r e c o r d c o n c l u s i v e l y e s t a b l i s h e s t h a t Wesson's c r i m i n a l c a s e 

was d i s m i s s e d p u r s u a n t t o an a greement r e q u i r i n g h e r t o pay 

c o u r t c o s t s . J u s t as s u c h an agreement b a r s t h e p l a i n t i f f 

f r o m u s i n g t h e d i s m i s s a l o f t h e c r i m i n a l c a s e as a b a s i s f o r 

a r g u i n g t h a t t h e p r o c e e d i n g was t e r m i n a t e d i n h e r f a v o r , i t 

a l s o b a r s t h e p l a i n t i f f f r o m u s i n g t h e d i s m i s s a l as p r i m a 

f a c i e e v i d e n c e o f a l a c k o f p r o b a b l e c a u s e . Chatman, 429 So. 

2d a t 971-72. 
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T u r n i n g now t o t h e f a l s e - i m p r i s o n m e n t c l a i m , we n o t e t h a t 

o u r c o n c l u s i o n t h a t Wesson f a i l e d t o c r e a t e a g e n u i n e i s s u e o f 

m a t e r i a l f a c t r e g a r d i n g t h e l a c k o f p r o b a b l e c a u s e as i t 

r e l a t e s t o h e r m a l i c i o u s - p r o s e c u t i o n c l a i m i s d e t e r m i n a t i v e as 

t o t h i s c l a i m as w e l l . P u r s u a n t t o A l a . Code 1975, § 15-10-

14(a) and ( c ) , b o t h a m e r c h a n t and i t s employee a r e immune 

f r o m c l a i m s o f f a l s e i m p r i s o n m e n t i n s t i t u t e d by a p e r s o n 

d e t a i n e d on t h e s u s p i c i o n o f s h o p l i f t i n g , p r o v i d e d t h a t t h e 

m e r c h a n t o r i t s e mployee had p r o b a b l e c a u s e f o r b e l i e v i n g t h a t 

t h e p e r s o n d e t a i n e d was a t t e m p t i n g t o s h o p l i f t . Those 

s e c t i o n s p r o v i d e : 

" ( a ) A p e a c e o f f i c e r , a m e r c h a n t o r a m e r c h a n t ' s 
employee who has p r o b a b l e c a u s e f o r b e l i e v i n g t h a t 
goods h e l d f o r s a l e by t h e m e r c h a n t have been 
u n l a w f u l l y t a k e n by a p e r s o n and t h a t he can r e c o v e r 
them by t a k i n g t h e p e r s o n i n t o c u s t o d y may, f o r t h e 
p u r p o s e o f a t t e m p t i n g t o e f f e c t s u c h r e c o v e r y , t a k e 
t h e p e r s o n i n t o c u s t o d y and d e t a i n h im i n a 
r e a s o n a b l e manner f o r a r e a s o n a b l e l e n g t h o f t i m e . 
Such t a k i n g i n t o c u s t o d y and d e t e n t i o n by a p e a c e 
o f f i c e r , m e r c h a n t o r m e r c h a n t ' s employee s h a l l n o t 
r e n d e r s u c h p o l i c e o f f i c e r , m e r c h a n t o r m e r c h a n t ' s 
employee c r i m i n a l l y o r c i v i l l y l i a b l e f o r f a l s e 
a r r e s t , f a l s e i m p r i s o n m e n t o r u n l a w f u l d e t e n t i o n . 

" ( c ) A m e r c h a n t o r a m e r c h a n t ' s employee who 
c a u s e s s u c h a r r e s t as p r o v i d e d f o r i n s u b s e c t i o n (a) 
o f t h i s s e c t i o n o f a p e r s o n f o r l a r c e n y o f goods 
h e l d f o r s a l e s h a l l n o t be c r i m i n a l l y o r c i v i l l y 
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l i a b l e f o r f a l s e a r r e s t o r f a l s e i m p r i s o n m e n t where 
t h e m e r c h a n t o r m e r c h a n t ' s employee has p r o b a b l e 
c a u s e f o r b e l i e v i n g t h a t t h e p e r s o n a r r e s t e d 
c o m m i t t e d l a r c e n y o f goods h e l d f o r s a l e . " 

§ 15-10-14. 

As n o t e d above, J a c k had p r o b a b l e c a u s e t o s u s p e c t Wesson 

had p u r p o s e f u l l y f a i l e d t o pay f o r h e r p r e s c r i p t i o n s b a s e d on 

t h e i n f o r m a t i o n he had a v a i l a b l e t o him a t t h e t i m e o f 

Wesson's d e t e n t i o n . Wesson a d m i t s t h a t she l e f t t h e W a l - M a r t 

s t o r e w i t h o u t p a y i n g f o r h e r p r e s c r i p t i o n s . J a c k had 

i n f o r m a t i o n c o m p i l e d by W a l - M a r t i n d i c a t i n g t h a t Wesson had 

l e f t t h e s t o r e w i t h o u t p a y i n g f o r h e r p r e s c r i p t i o n s on a t 

l e a s t two o t h e r o c c a s i o n s , and J a c k o b s e r v e d Wesson l e a v i n g 

t h e s t o r e on J u l y 13, 2004, a f t e r h a v i n g two o p p o r t u n i t i e s t o 

pay f o r h e r p r e s c r i p t i o n s . B e c a u s e t h e r e e x i s t e d p r o b a b l e 

c a u s e t o d e t a i n Wesson, W a l - M a r t and J a c k a r e immune f r o m 

Wesson's f a l s e - i m p r i s o n m e n t c l a i m . 

B e c a u s e we have d e t e r m i n e d t h a t Wesson f a i l e d t o 

e s t a b l i s h t h a t W a l - M a r t and J a c k d i d n o t have p r o b a b l e c a u s e 

t o i n s t i t u t e c r i m i n a l p r o c e e d i n g s a g a i n s t Wesson f o r t h e f t o f 

t h e p r e s c r i p t i o n s , we a f f i r m t h e summary judgment i n Wal-

M a r t ' s and J a c k ' s f a v o r on t h e m a l i c i o u s - p r o s e c u t i o n c l a i m . 

L i k e w i s e , b e c a u s e o f t h e e x i s t e n c e o f p r o b a b l e c a u s e f o r 
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Wesson's d e t e n t i o n , we a f f i r m t h e summary judgment i n f a v o r o f 

W a l - M a r t and J a c k on t h e f a l s e - i m p r i s o n m e n t c l a i m b e c a u s e , 

u n d e r § 1 5-10-14(a) and ( c ) , t h e y a r e immune f r o m t h a t c l a i m . 

AFFIRMED. 

Thompson, P . J . , and P i t t m a n and B r y a n , J J . , c o n c u r . 

Moore, J . , c o n c u r s i n t h e r e s u l t , w i t h o u t w r i t i n g . 
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