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v. 
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(CV-06-573) 

PITTMAN, Judge. 

An u n i n c o r p o r a t e d a s s o c i a t i o n , the Brotherhood's R e l i e f 

& Compensation Fund ("the Fund"), appeals from a judgment of 

the J e f f e r s o n C i r c u i t C o u r t , Bessemer D i v i s i o n , awarding a 

r a i l r o a d worker, Ryan V. R a f f e r t y ("the employee"), b e n e f i t s 
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a l l e g e d l y due him as a r e s u l t of an adverse d i s c i p l i n a r y 

a c t i o n t aken a g a i n s t him by the B u r l i n g t o n N o r t h e r n S anta Fe 

R a i l r o a d Company ("the e mployer"). Because we conclude t h a t 

the Fund d i d not a c t a r b i t r a r i l y i n d e t e r m i n i n g t h a t the 

employee's conduct c o n s t i t u t e d a w i l l f u l or i n t e n t i o n a l 

v i o l a t i o n of one of the employer's r u l e s w i t h i n the scope of 

a p r o v i s i o n of the Fund's i n t e r n a l c o n s t i t u t i o n b a r r i n g the 

award of b e n e f i t s f o r such v i o l a t i o n s , we r e v e r s e the t r i a l 

c o u r t ' s judgment and remand the cause w i t h i n s t r u c t i o n s . 

The r e c o r d r e v e a l s t h a t the Fund m a i n t a i n s a s o c i e t y f o r 

b e n e f i c i a l and p r o t e c t i v e purposes t h a t i s open, c o n d i t i o n e d 

upon acceptance of an a p p l i c a t i o n and payment of dues, t o 

t r a n s p o r t a t i o n workers who are a f f i l i a t e d w i t h r a i l r o a d 

b r o t h e r h o o d s or u n i o n s . The Fund i s governed by a 

c o n s t i t u t i o n t h a t p r o v i d e s t h a t moneys p a i d i n t o the Fund are 

f o r the b e n e f i t of i t s members, and t h a t document f u r t h e r 

s p e c i f i e s t h a t a member may make a c l a i m f o r b e n e f i t s , among 

o t h e r r easons, when t h a t member i s " h e l d out of s e r v i c e , " t h a t 

i s , " r e l i e v e d by [ t h e member's] employer from the performance 

of ... u s u a l d u t i e s . " However, the Fund's c o n s t i t u t i o n a l s o 

s p e c i f i e s t h a t the term " h e l d out of s e r v i c e " does not i n c l u d e 
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employer d i s c i p l i n e "because of any w i l l f u l or i n t e n t i o n a l  

v i o l a t i o n or i n f r a c t i o n of any o r d e r or o r d e r s , r u l e or r u l e s , 

r e g u l a t i o n or r e g u l a t i o n s , e x p r e s s e d or i m p l i e d , of [ t h e 

member's] employer" (emphasis added). 

In 2005, the employer had i n f o r c e a r u l e p r o v i d i n g t h a t 

w h i l e on duty or on the employer's p r o p e r t y , w i t h the 

e x c e p t i o n of r a i l r o a d p o l i c e o f f i c e r s , "employees must not 

have f i r e a r m s or o t h e r d e a d l y weapons." The employer a l s o had 

i n f o r c e a r u l e p r o h i b i t i n g d i s h o n e s t and immoral conduct. On 

October 18, 2005, a f t e r c o n d u c t i n g an i n v e s t i g a t i o n and 

h o l d i n g a h e a r i n g c o n c e r n i n g the c i r c u m s t a n c e s under which a 

l o a d e d p i s t o l was found i n s i d e a case on one of the employer's 

l o c o m o t i v e s on October 7, 2005, the employer d i s m i s s e d the 

employee from i t s employment on the s t a t e d b a s i s t h a t he had 

v i o l a t e d the employer's f i r e a r m - p o s s e s s i o n and d i s h o n e s t y 

r u l e s . 

The employee then p r e s e n t e d a c l a i m t o the Fund f o r " h e l d 

out of s e r v i c e " b e n e f i t s , a v e r r i n g i n h i s c l a i m t h a t he had, 

by a c c i d e n t , l e f t a p i s t o l i n h i s bag on the employer's 

l o c o m o t i v e . An o f f i c i a l of the Fund, a f t e r s t u d y i n g the 

t r a n s c r i p t of the d i s c i p l i n a r y h e a r i n g , responded by l e t t e r t o 
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the employee's c l a i m and i n f o r m e d the employee t h a t the c l a i m 

c o u l d not be approved because of p r o v i s i o n s of the Fund's 

c o n s t i t u t i o n b a r r i n g b e n e f i t awards based upon a c t s 

c o n s t i t u t i n g m i s r e p r e s e n t a t i o n of f a c t s t o an employer or a c t s 

amounting t o w i l l f u l or i n t e n t i o n a l r u l e v i o l a t i o n s . Pursuant 

t o p e r t i n e n t r e v i e w p r o v i s i o n s of the Fund's c o n s t i t u t i o n , the 

employee a p p e a l e d from t h a t adverse d e c i s i o n t o the Fund's 

bo a r d of d i r e c t o r s . In January 2006, the board, a f t e r 

r e v i e w i n g the a v a i l a b l e i n f o r m a t i o n r e g a r d i n g the employee's 

c l a i m , u p h e l d the o f f i c i a l ' s d e t e r m i n a t i o n t h a t the employee's 

c l a i m was not v a l i d under the Fund's c o n s t i t u t i o n . 

The Fund's c o n s t i t u t i o n s p e c i f i e s t h a t a p a r t y a g g r i e v e d 

by a d e c i s i o n of i t s b o a r d of d i r e c t o r s may "appeal t o 

[ c ] o u r t " and a l l e g e an abuse of d i s c r e t i o n i n making a 

d e c i s i o n i f c e r t a i n p r o c e d u r a l d e a d l i n e s are met; however, the 

Fund's c o n s t i t u t i o n a l s o s p e c i f i e s t h a t "no a p p e a l s h a l l l i e " 

from a d e t e r m i n a t i o n by the b o a r d t h a t an o f f e n s e i s w i l l f u l 

or i n t e n t i o n a l . I t i s u n d i s p u t e d t h a t the employee i n i t i a t e d 

an a c t i o n i n the t r i a l c o u r t i n compliance w i t h the p r o c e d u r a l 

d e a d l i n e s s p e c i f i e d i n the Fund's c o n s t i t u t i o n . In t h a t 

a c t i o n , the employee, a l l e g i n g b r e a c h - o f - c o n t r a c t c l a i m s , 
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sought an award of b e n e f i t s not o n l y from the Fund, but a l s o 

from a s e p a r a t e e n t i t y ( L o c o m o t i v e E n g i n e e r s and Conductors 

Mutual P r o t e c t i v e A s s o c i a t i o n , I n c . ("LEMPA")) as a r e s u l t of 

h i s d i s m i s s a l . 

In the t r i a l c o u r t , the Fund moved f o r a summary 

judgment; however, t h a t motion was deemed u n t i m e l y by the 

t r i a l c o u r t and was not r u l e d upon. 1 A bench t r i a l on the 

employee's c l a i m s was then h e l d . A t the c o n c l u s i o n of the 

t r i a l , b o t h defendants o r a l l y moved f o r judgments i n t h e i r 

f a v o r ; however, the t r i a l c o u r t d e c l i n e d t o r u l e on those 

motions and i n s t e a d d i r e c t e d " a l l p a r t i e s t o submit proposed 

o r d e r s . " The t r i a l c o u r t e n t e r e d a judgment i n f a v o r of the 

employee and a g a i n s t b o t h d e f e n d a n t s , r u l i n g t h a t each 

defendant owed b e n e f i t s i n the amount of $20,160. The Fund 

ap p e a l e d from t h a t judgment, 2 a s s e r t i n g t h a t the t r i a l c o u r t ' s 

judgment amounts t o an erroneous i n t e r f e r e n c e w i t h i t s 

1We note t h a t under R u l e 5 6 ( b ) , A l a . R. C i v . P., a motion 
f o r a summary judgment may be made by a defendant " a t any 
t i m e " ; a l t h o u g h R u l e 1 6 ( b ) ( 2 ) , A l a . R. C i v . P., a u t h o r i z e s a 
t r i a l c o u r t t o l i m i t the time i n a p a r t i c u l a r case f o r the 
f i l i n g of motions, no such s c h e d u l i n g o r d e r appears i n the 
r e c o r d on a p p e a l . 

2LEMPA s a t i s f i e d the judgment as t o i t s l i a b i l i t y and has 
not appealed. 
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i n t e r n a l o p e r a t i o n s and an i m p e r m i s s i b l e s u b s t i t u t i o n of the 

t r i a l c o u r t ' s i n t e r p r e t a t i o n of the phrase " w i l l f u l or 

i n t e n t i o n a l v i o l a t i o n " f o r the Fund's own i n t e r p r e t a t i o n of 

t h a t p h r a s e . 3 

The c l a i m a s s e r t e d by the employee was s i m p l y t h a t t he 

Fund had breached a c o n t r a c t by f a i l i n g t o pay b e n e f i t s t h a t 

he c l a i m e d were due under the Fund's c o n s t i t u t i o n . Under 

Alabama law, 4 the c o n s t i t u t i o n of a v o l u n t a r y a s s o c i a t i o n such 

as the Fund i s i n d e e d deemed t o be i n the n a t u r e of a b i n d i n g 

c o n t r a c t between the a s s o c i a t i o n and i t s members. E.g., 

Mackey v. Moss, 278 A l a . 55, 59, 175 So. 2d 749, 752 (1965). 

However, whatever f r e e hand the j u d i c i a r y may o t h e r w i s e have 

3The Fund has abandoned on a p p e a l any r e l i a n c e upon the 
p r o v i s i o n i n i t s c o n s t i t u t i o n b a r r i n g b e n e f i t s when a c l a i m i s 
based, i n whole or i n p a r t , upon m i s r e p r e s e n t a t i o n of f a c t s t o 
an e m p l o y e r ; t h u s , we w i l l not address t h a t p r o v i s i o n . 

4 A l t h o u g h the Fund's c o n s t i t u t i o n e x p r e s s l y s t a t e s t h a t 
any a l l e g e d abuse of d i s c r e t i o n on the p a r t of the Fund's 
bo a r d of d i r e c t o r s i s t o be "adjudged i n accordance w i t h the 
s t a t u t e s and d e c i s i o n of the Commonwealth of P e n n s y l v a n i a " and 
t h a t the mutual r i g h t s of the Fund and i t s members are t o be 
determined under P e n n s y l v a n i a law, n e i t h e r the Fund nor the 
employee a s s e r t e d , p u r s u a n t t o R u l e 44.1, A l a . R. C i v . P., the 
p o t e n t i a l a p p l i c a b i l i t y of P e n n s y l v a n i a law t o t h e i r d i s p u t e ; 
t h u s , l i k e the t r i a l c o u r t d i d , we w i l l a p p l y Alabama law. 
Brad's Indus., I n c . v. Coast Bank, 429 So. 2d 1001, 1003 ( A l a . 
1983). 
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i n i n t e r p r e t i n g a c o n t r a c t between two n a t u r a l p e r s o n s , the 

c o u r t s are e n j o i n e d by p r e c e d e n t not t o " i n t e r f e r e w i t h the 

i n t e r n a l o p e r a t i o n s of a v o l u n t a r y o r g a n i z a t i o n " and not t o 

" s u b s t i t u t e t h e i r own c o n s t r u c t i o n of r u l e s , r e g u l a t i o n s , 

bylaws, c o n s t i t u t i o n s , or o t h e r f o r m a l agreements f o r t h a t of 

the o r g a n i z a t i o n where the o r g a n i z a t i o n ' s i n t e r p r e t a t i o n s are 

not c o n t r a r y t o the law or p u b l i c p o l i c y . " W i l s o n v. S p r u e l l , 

403 So. 2d 214, 217 ( A l a . 1981). Thus, a c i v i l a c t i o n by a 

member of a v o l u n t a r y a s s o c i a t i o n making a l l e g a t i o n s as t o 

c l a i m e d e r r o r s or o m i s s i o n s o c c u r r i n g i n the a s s o c i a t i o n ' s 

b u s i n e s s conduct, t h e r e f o r e , must f a l l upon deaf e a r s "except 

i n cases such as f r a u d , a r b i t r a r y r u l i n g or l a c k of 

j u r i s d i c t i o n . " McNulty v. Higginbotham, 252 A l a . 218, 221, 40 

So. 2d 414, 416 (1949). McNulty f u r t h e r notes t h a t a 

v o l u n t a r y a s s o c i a t i o n such as the Fund has p l e n a r y power t o 

i n t e r p r e t and a d m i n i s t e r i t s own r u l e s and r e g u l a t i o n s , t h a t 

the d e c i s i o n of such an a s s o c i a t i o n i s t o be presumed c o r r e c t , 

and t h a t c o u r t s may not i n t e r p r e t and a p p l y r u l e s and 

r e g u l a t i o n s i n a manner r e s e r v e d t o the g o v e r n i n g body of the 

a s s o c i a t i o n . I d . 
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A n o t a b l e example of the a p p l i c a t i o n of the p r i n c i p l e s we 

have d i s c u s s e d i s B r o t h e r h o o d of R.R. Trainmen v. B a r n h i l l , 

214 A l a . 565, 108 So. 456 (1926), upon which the Fund r e l i e d 

i n the t r i a l c o u r t and a g a i n c i t e d i n i t s p r i n c i p a l a p p e l l a t e 

b r i e f . In B a r n h i l l , a member of a v o l u n t a r y b r o t h e r h o o d of 

r a i l r o a d workers p r e v a i l e d a t t r i a l on a c l a i m t h a t the 

b r o t h e r h o o d had breached a c o n t r a c t t o r e m i t " s t r i k e b e n e f i t s " 

a l l e g e d l y p a y a b l e from a p r o t e c t i v e fund t o the member, who 

had c o n t i n u e d t o remain on s t r i k e a f t e r the boa r d of d i r e c t o r s 

of the b r o t h e r h o o d had v o t e d t o t e r m i n a t e a s t r i k e . The r u l e s 

of the b r o t h e r h o o d p r o v i d e d t h a t i t s b o a r d of t r u s t e e s had the 

a u t h o r i t y , i n the event of disagreement between the 

bro t h e r h o o d ' s p r e s i d e n t and i t s g e n e r a l g r i e v a n c e committee, 

t o d e c i d e whether t o t e r m i n a t e a s t r i k e , and t h a t i n t h a t 

event the board's d e c i s i o n would be bot h b i n d i n g and f i n a l . 

The judgment i n f a v o r of the member was r e v e r s e d on the b a s i s 

t h a t i t c o n t r a v e n e d the r u l e s of the b r o t h e r h o o d : 

"[T]he power through the p r o v i s i o n s of the 
b r o t h e r h o o d law t o make the d e c i s i o n of t h e i r own 
o f f i c i a l s and t r i b u n a l s c o n c l u s i v e i n r e s p e c t t o the 
e x t r a o r d i n a r y p r o t e c t i v e fund and a l l i t s s t r i k e 
b e n e f i t s under i t s law ... [ i s ] c o n c l u s i v e on the 
members, no f r a u d b e i n g charged. These 
i n s t i t u t i o n s , o p e r a t i n g f o r t h e i r members or a 
r e a s o n a b l e c l a s s i f i c a t i o n t h e r e o f f o r reasons of 
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p o l i c y and t h a t of i t s w e l f a r e , may adopt laws f o r 
t h e i r government, t o be a d m i n i s t e r e d by themselves 
t o i t s members, and r e q u i r e f o r the g e n e r a l b e n e f i t 
the s u r r e n d e r of no r i g h t t h a t an i n d i v i d u a l may not 
waive. And [ a member] i s bound by t h a t a u t h o r i t y 
and law o n l y so l o n g as [ t h e member] chooses t o 
r e c o g n i z e t h a t a u t h o r i t y . Any o t h e r r u l e would 
i m p a i r the u s e f u l n e s s of such i n s t i t u t i o n s , and 
r ender the d u l y c o n s t i t u t e d t r i b u n a l s of such o r d e r 
p r a c t i c a l l y u s e l e s s . " 

214 A l a . a t 572, 108 So. a t 462 ( c i t a t i o n s o m i t t e d ) . 

The t r i a l c o u r t , i n i t s judgment, o p i n e d t h a t the Fund 

owed a duty t o the employee not t o be " a r b i t r a r y or 

c a p r i c i o u s " i n d e c i d i n g whether the employee's c l a i m was v a l i d 

and proceeded t o c o n c l u d e , based upon t e s t i m o n y of the Fund's 

c o r p o r a t e r e p r e s e n t a t i v e t o the e f f e c t t h a t "weapons at work 

are not p a y a b l e , " t h a t the Fund's d e c i s i o n was a r b i t r a r y 

because, t h a t c o u r t s t a t e d , the employee's i n t e n t was not 

a c t u a l l y c o n s i d e r e d . We cannot conclude t h a t the r e c o r d 

s u p p o r t s the t r i a l c o u r t ' s u l t i m a t e c o n c l u s i o n t h a t the Fund 

a c t e d a r b i t r a r i l y . 

A t the time the Fund i n i t i a l l y d e n i e d the employee's 

c l a i m , i t had b e f o r e i t the t r a n s c r i p t of the employer's 

i n v e s t i g a t i v e h e a r i n g c o n c e r n i n g the employee's c o n n e c t i o n 

w i t h the p resence of the f i r e a r m on the l o c o m o t i v e . At t h a t 

h e a r i n g , a t which a u n i o n r e p r e s e n t a t i v e appeared on the 
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employee's b e h a l f , the employer's Birmingham t e r m i n a l manager 

(who was a l s o the employee's s u p e r v i s o r ) was q u e s t i o n e d 

c o n c e r n i n g the employee's i n t e n t i o n w i t h r e s p e c t t o b r i n g i n g 

a f i r e a r m on the employer's p r o p e r t y ; the t e r m i n a l manager 

t e s t i f i e d , i n two responses d u r i n g t h a t l i n e of q u e s t i o n i n g , 

t h a t the employee had o r i g i n a l l y mentioned t h a t he had brought 

the p i s t o l " t o show somebody" and t h a t the employee had 

sur m i s e d t h a t t he p i s t o l had f a l l e n out of the bag used t o 

c a r r y the p i s t o l . A l t h o u g h another w i t n e s s a t the h e a r i n g , a 

s p e c i a l agent w i t h the employer's " r e s o u r c e p r o t e c t i o n 

s o l u t i o n s " u n i t , t e s t i f i e d t h a t the employee had s t a t e d t h a t 

he had " f o r g o t t e n " the presence of the p i s t o l i n h i s bag when 

he r e p o r t e d t o work, t h a t t r a n s c r i p t i n d i c a t e s t h a t the agent 

spoke w i t h the employee o n l y a f t e r t h e employee had spoken 

w i t h the t e r m i n a l manager. 

When q u e s t i o n e d a t the h e a r i n g about the t e r m i n a l 

manager's t e s t i m o n y t h a t the employee had s t a t e d t h a t he had 

brought the p i s t o l t o work t o d i s p l a y t o coworkers, the 

employee t e s t i f i e d t h a t he had made t h a t statement " i n p a n i c " 

a f t e r h a v i n g been awakened from two hours of s l e e p by a 

coworker who had t e l e p h o n e d t o r e p o r t t h a t the p i s t o l had been 
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found. F u r t h e r , a l t h o u g h the employee m a i n t a i n e d t h a t he had 

gone " t a r g e t s h o o t i n g " w i t h a f r i e n d b e f o r e h i s work s h i f t so 

as t o e x p l a i n the presence of the p i s t o l i n h i s bag, the 

employee d i d not p r e s e n t any t e s t i m o n y from t he p e r t i n e n t 

f r i e n d t o c o r r o b o r a t e the employee's account. F i n a l l y , the 

r e f e r e n c e i n the employer's d i s m i s s a l l e t t e r t o the r u l e 

r e g a r d i n g m i s r e p r e s e n t a t i o n s i n d i c a t e s t h a t the employer 

deemed one or more of the statements made by the employee 

r e g a r d i n g h i s i n t e n t i o n s t o have been u n t r u t h f u l . 

P u r s u a n t t o the Fund's c o n s t i t u t i o n , t he Fund's r e v i e w of 

an employee's c l a i m f o r b e n e f i t s based upon a l l e g e d l y h a v i n g 

been " h e l d out of s e r v i c e " i n c l u d e s not o n l y any t r a n s c r i p t of 

an employer's i n v e s t i g a t i o n , but a l s o the c l a i m n o t i c e i t s e l f 

and " a l l m a t t e r s s u b m i t t e d by the member f o r c o n s i d e r a t i o n . " 

However, the employee s u b m i t t e d no such a d d i t i o n a l m a t e r i a l t o 

the Fund. Thus, the r e c o r d on which the Fund's d e c i s i o n t o 

deny b e n e f i t s was made c o n t a i n e d e v i d e n c e i n d i c a t i n g t h a t the 

employee, c o n t r a r y t o h i s c l a i m s of i n a d v e r t e n c e , had a c t u a l l y 

p l a n n e d t o b r i n g a f i r e a r m onto t he employer's p r o p e r t y i n 

or d e r t o d i s p l a y i t . 
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Even i f i t i s t r u e , as the employee suggests and as the 

t r i a l c o u r t d e t ermined i n i t s judgment, t h a t d e p o s i t i o n 

t e s t i m o n y of the Fund's p r e s i d e n t proves t h a t the Fund has a 

p a t t e r n and p r a c t i c e of not g r a n t i n g any " h e l d out of s e r v i c e " 

c l a i m s i n v o l v i n g p o s s e s s i o n of f i r e a r m s a t work, 5 t h a t f a c t 

a l o n e would not s u p p o r t a c o n c l u s i o n t h a t the Fund's d e c i s i o n 

t o deny the employee's c l a i m i n t h i s case i s a r b i t r a r y . As 

was more r e c e n t l y n oted i n the c o n t e x t of a t t o r n e y d i s c i p l i n e , 

"'[w]here t h e r e i s room f o r two o p i n i o n s , [ a n ] a c t i o n i s not 

a r b i t r a r y and c a p r i c i o u s even though one may b e l i e v e an 

erroneous c o n c l u s i o n has been reached.'" Alabama S t a t e Bar v. 

H a l l e t t , 26 So. 3d 1127, 1140 ( A l a . 2009) ( q u o t i n g H e i n m i l l e r  

v. Department of H e a l t h , 127 Wash. 2d 595, 609, 903 P.2d 433, 

5The t r i a l c o u r t d e t ermined t h a t the Fund had s i m p l y 
c o n c l u d e d t h a t b e n e f i t s were not p a y a b l e f o r the s o l e reason 
t h a t t he i n c i d e n t had i n v o l v e d a weapon. The r e c o r d as a 
whole, however, does not s u p p o r t t h a t d e t e r m i n a t i o n ; the 
r e c o r d i n s t e a d r e f l e c t s t h a t , i n denying b e n e f i t s t o the 
employee, the Fund r e l i e d on i t s b e l i e f t h a t the employee's 
a c t i o n i n c a r r y i n g the weapon onto work premises was w i l l f u l . 
That the Fund may a l s o have had o t h e r reasons f o r denying 
b e n e f i t s t o the employee (some of which, the Fund b e l i e v e d , 
were s u f f i c i e n t i n and of themselves t o j u s t i f y i t s d e c i s i o n ) 
does not p e r m i t the c o n c l u s i o n t h a t the Fund d i d not a l s o deem 
i t s d e c i s i o n t o deny the employee's c l a i m t o be p r o p e r i n 
l i g h t of the s u b m i s s i o n s t o the Fund t e n d i n g t o show t h a t the 
employee's a c t i o n had been w i l l f u l . 
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440 (1995)). The f a c t s of the employee's c l a i m as p r e s e n t e d 

t o the b o a r d would, a t l e a s t , l e a v e enough room f o r r e a s o n a b l e 

p e o p l e t o form c o n f l i c t i n g o p i n i o n s r e g a r d i n g the employee's 

i n t e n t . F u r t h e r , as we have noted, o n l y the b o a r d of 

d i r e c t o r s ' o p i n i o n r e g a r d i n g the employee's i n t e n t i s m a t e r i a l 

because the Fund's c o n s t i t u t i o n r e n d e r s f i n a l the board's 

d i s c r e t i o n a r y d e c i s i o n r e g a r d i n g whether an o f f e n s e made the 

b a s i s of an employment a c t i o n g i v i n g r i s e t o a " h e l d out of 

s e r v i c e " b e n e f i t s c l a i m i s w i l l f u l or i n t e n t i o n a l . 6 

For the reasons s t a t e d h e r e i n , we c o n c l ude t h a t the t r i a l 

c o u r t e r r e d i n s u b s t i t u t i n g i t s judgment f o r t h a t of the 

Fund's b o a r d of d i r e c t o r s w i t h r e s p e c t t o the p a y a b i l i t y of 

the employee's b e n e f i t s c l a i m i n c o n t r a v e n t i o n of Alabama 

p r e c e d e n t s mandating d e f e r e n c e t o the board's d e c i s i o n . That 

c o u r t ' s judgment i n f a v o r of the employee on h i s b r e a c h - o f -

6Our c o n c l u s i o n o b v i a t e s c o n s i d e r a t i o n of o t h e r reasons 
c i t e d by the Fund's c o r p o r a t e manager i n h i s d e p o s i t i o n 
t e s t i m o n y as a r g u a b l y f a l l i n g w i t h i n the two p r o v i s i o n s of the 
Fund's c o n s t i t u t i o n c i t e d by the Fund as a u t h o r i t y f o r d e n i a l 
of the employee's c l a i m . But see C e n t r a l of G e o r g i a R.R. v.  
Rush, 286 A l a . 333, 339, 239 So. 2d 763, 768 (1970) (Harwood, 
J . , d i s s e n t i n g ) ("The employment of the p l a i n t i f f d i d not 
r e q u i r e h i s exposure t o the r i s k of c a r r y i n g a p i s t o l i n h i s 
s h i r t p o c k e t , and the p l a i n t i f f ' s p e r s o n a l a c t i n c a r r y i n g the 
p i s t o l was e x t e r n a l t o the course of h i s employment."). 
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c o n t r a c t c l a i m a g a i n s t the Fund i s , t h e r e f o r e , n e c e s s a r i l y 

e r r o n e o u s . We r e v e r s e the judgment and remand the cause f o r 

the J e f f e r s o n C i r c u i t C ourt t o e n t e r a judgment i n f a v o r of 

the Fund on the employee's c l a i m . 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

Thompson, P.J., and Thomas and Moore, J J . , concur. 

Bryan, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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