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BRYAN, Judge. 

Aubrey Dean W i l l i a m s ("the husband") appeals from a 

judgment e n t e r e d by the Etowah C i r c u i t C ourt ("the t r i a l 

c o u r t " ) t h a t d i v o r c e d him from Susan Kaye W i l l i a m s ("the 

w i f e " ) . 
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P r o c e d u r a l H i s t o r y 

The p a r t i e s m a r r i e d on May 6, 1995, and two c h i l d r e n , 

b o t h boys, were born of the p a r t i e s ' m a r r i a g e : the o l d e r c h i l d 

was born i n September 1999, and the younger c h i l d was born i n 

F e b r u a r y 2003. The p a r t i e s s e p a r a t e d on January 17, 2008, and 

the w i f e f i l e d a c o m p l a i n t f o r a d i v o r c e on January 30, 2008. 

I n h er c o m p l a i n t , the w i f e sought, among o t h e r t h i n g s , a 

d i v o r c e on the ground of mental c r u e l t y , s o l e c u s t o d y of the 

c h i l d r e n , an award of c h i l d s u p p o r t , an award of alimony, an 

o r d e r p r e v e n t i n g the husband and h i s f a m i l y from making 

d e r o g a t o r y remarks about her t o the c h i l d r e n , an e q u i t a b l e 

d i v i s i o n of the p r o p e r t y l o c a t e d on Scrougeout D r i v e i n 

C o l l i n s v i l l e ("the C o l l i n s v i l l e p r o p e r t y " ) , and o n e - h a l f of 

the husband's r e t i r e m e n t b e n e f i t s . Pursuant t o v a r i o u s 

pendente l i t e o r d e r s e n t e r e d by the t r i a l c o u r t , the w i f e was 

awarded pendente l i t e p o s s e s s i o n of the p a r t i e s ' m a r i t a l 

r e s i d e n c e , which was l o c a t e d on the C o l l i n s v i l l e p r o p e r t y ; the 

w i f e was awarded p r i m a r y c u s t o d y of the c h i l d r e n pendente 

l i t e ; and the husband was awarded s p e c i f i c pendente l i t e 

v i s i t a t i o n . The husband s u b s e q u e n t l y f i l e d an answer t o the 

w i f e ' s c o m p l a i n t f o r a d i v o r c e , and he f i l e d a c o u n t e r c l a i m 
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f o r a d i v o r c e s e e k i n g , among o t h e r t h i n g s , j o i n t c u s t o d y of 

the c h i l d r e n , w i t h the husband named as the p r i m a r y c u s t o d i a l 

p a r e n t , and an award of t i t l e t o and p o s s e s s i o n of the 

C o l l i n s v i l l e p r o p e r t y , which the husband a l l e g e d was not 

m a r i t a l p r o p e r t y . 

The t r i a l c o u r t e n t e r e d a judgment on December 17, 2009, 

t h a t d i v o r c e d the p a r t i e s on the ground of i n c o m p a t i b i l i t y . 

Paragraph s i x of the judgment was l a b e l e d " M i n i m i z a t i o n of 

E m o t i o n a l Trauma on [ t h e ] ... C h i l d r e n , " and, p u r s u a n t t o t h a t 

p a r t of the judgment, the p a r t i e s were f o r b i d d e n from s a y i n g 

or d o i n g a n y t h i n g t o i n f l u e n c e the c h i l d r e n about any i s s u e 

p r e s e n t e d i n the d i v o r c e a c t i o n . The p a r t i e s were awarded 

j o i n t c u s t o d y of the c h i l d r e n , the w i f e was d e s i g n a t e d the 

p r i m a r y c u s t o d i a l p a r e n t , and the husband was awarded s p e c i f i c 

p e r i o d s of v i s i t a t i o n . The judgment a l s o o r d e r e d , among o t h e r 

t h i n g s , t h a t the husband pay the w i f e $903 a month i n c h i l d 

s u p p o r t , t h a t the husband pay the w i f e $750 a month as 

p e r i o d i c alimony, t h a t the w i f e pay 81% and the husband pay 

19% of u n p a i d m e d i c a l expenses of the c h i l d r e n , t h a t the 

C o l l i n s v i l l e p r o p e r t y be s o l d , and t h a t each p a r t y r e c e i v e 50% 

of the proceeds from the s a l e of t h a t p r o p e r t y . The w i f e was 
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awarded a l l the p a r t i e s ' h o u s e h o l d goods except the husband's 

p e r s o n a l b e l o n g i n g s , a 2000 S i e r r a m i n i v a n , and 50% of the 

husband's r e t i r e m e n t b e n e f i t s "as de t e r m i n e d by the v a l u e of 

the b e n e f i t s on May 6, 1995." The husband was awarded a l l 

r i g h t , t i t l e , and i n t e r e s t t o s i x d i f f e r e n t v e h i c l e s . Each 

p a r t y was awarded a l l the f i n a n c i a l accounts i n h i s or her 

name, and each p a r t y was o r d e r e d t o pay a l l the debts t h a t had 

been i n c u r r e d i n h i s or her name. F i n a l l y , the husband was 

o r d e r e d t o pay $1,500 toward the w i f e ' s a t t o r n e y ' s f e e s . 

On December 18, 2009, the t r i a l c o u r t e n t e r e d a q u a l i f i e d 

d o m e s t i c - r e l a t i o n s o r d e r t h a t a s s i g n e d t o the w i f e an amount 

e q u a l t o 50% of the husband's r e t i r e m e n t b e n e f i t s t h a t had 

ac c r u e d under the husband's p e n s i o n p l a n as of May 6, 1995. 

The husband f i l e d a postjudgment motion p u r s u a n t t o Rule 59, 

A l a . R. C i v . P., and Rule 60, A l a . R. C i v . P. The husband 

c h a l l e n g e d , among o t h e r t h i n g s , the award of custo d y , the 

o r d e r r e q u i r i n g him t o pay a share of the c h i l d r e n ' s u n p a i d 

m e d i c a l expenses, the award of c h i l d s u p p o r t , the d i s p o s i t i o n 

of the m a r i t a l r e s i d e n c e , the awards of p e r s o n a l p r o p e r t y , the 

award t o the w i f e of a p o r t i o n of h i s r e t i r e m e n t b e n e f i t s t h a t 

had a c c r u e d b e f o r e the p a r t i e s ' m a r r i a g e , and the award of 
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p e r i o d i c a limony t o the w i f e . The husband a l s o r e q u e s t e d t h a t 

the t r i a l c o u r t c o n s i d e r a d d i t i o n a l t e s t i m o n y a t the h e a r i n g 

on h i s postjudgment motion. 

On F e b r u a r y 17, 2010, f o l l o w i n g the f i l i n g of the w i f e ' s 

motion t o c o r r e c t a c l e r i c a l e r r o r , the t r i a l c o u r t amended 

the d i v o r c e judgment t o r e q u i r e the husband t o pay 81%, and t o 

r e q u i r e the w i f e t o pay 19%, of the c h i l d r e n ' s u n p a i d m e d i c a l 

expenses. On Feb r u a r y 23, 2010, the husband f i l e d an amended 

postjudgment motion c h a l l e n g i n g the c o n s t i t u t i o n a l i t y of 

paragraph s i x of the d i v o r c e judgment, a s s e r t i n g t h a t i t 

i n t e r f e r e d w i t h h i s p a r e n t a l r i g h t s , t h a t i t i n t e r f e r e d w i t h 

h i s r i g h t t o f r e e speech, t h a t i t was vague and ambiguous, and 

t h a t i t was so b r o a d t h a t i t i n c l u d e d p r o t e c t e d speech. 

F o l l o w i n g a h e a r i n g on the husband's postjudgment motions, 

where the c o u r t took a d d i t i o n a l t e s t i m o n y from the p a r t i e s ' 

o l d e r c h i l d , the t r i a l c o u r t d e n i e d a l l pending postjudgment 

r e l i e f r e q u e s t e d by the husband, and the husband t i m e l y 

appealed. 

I s s u e s 

The husband p r e s e n t s s e v e r a l i s s u e s f o r t h i s c o u r t t o 

re v i e w on a p p e a l : ( 1 ) the award of s o l e p h y s i c a l c u s t o d y of 
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the c h i l d r e n t o the w i f e ; (2) the award of c h i l d s u p p o r t and 

the a l l o c a t i o n of u n p a i d m e d i c a l expenses; (3) the d i v i s i o n of 

p r o p e r t y and the award of alimony t o the w i f e ; and (4) the 

c o n s t i t u t i o n a l i t y of p aragraph s i x of the d i v o r c e judgment. 

F a c t s 

A t the ore tenus h e a r i n g t h a t was conducted on October 

26, 2009, June N i c h o l s , a p s y c h o l o g i s t who had c o u n s e l e d the 

c h i l d r e n , t e s t i f i e d t h a t when she f i r s t met the p a r t i e s ' o l d e r 

c h i l d he was "a v e r y upset young man." She d e s c r i b e d him as 

w o r r i e d and s t r e s s e d about e v e r y t h i n g , and she s t a t e d t h a t the 

source of the o l d e r c h i l d ' s s t r e s s was h i s r e l a t i o n s h i p w i t h 

the husband and " t h i s g o i n g back and f o r t h . " N i c h o l s s t a t e d 

t h a t the c h i l d r e n l o v e d b o t h p a r e n t s but t h a t the o l d e r c h i l d 

f e l t t e n s i o n i n h i s r e l a t i o n s h i p w i t h the husband and f e l t 

t h a t the husband p l a c e d r e s p o n s i b i l i t y f o r the younger c h i l d 

on him. A c c o r d i n g t o N i c h o l s , those i s s u e s needed t o be 

r e s o l v e d , and, because the c h i l d r e n had been p r i m a r i l y under 

the c a r e of the w i f e d u r i n g the pendency of the d i v o r c e 

a c t i o n , she saw no reason t o change t h e i r c u s t o d i a l 

arrangement. 

The w i f e t e s t i f i e d t h a t she had f i l e d f o r a d i v o r c e from 
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the husband because he had m e n t a l l y abused h e r , because he was 

c o n t r o l l i n g , and because she was a f r a i d of him. The w i f e 

t e s t i f i e d t h a t she had been the p r i m a r y c a r e t a k e r of the 

c h i l d r e n and t h a t the husband had t o l d h e r , b e f o r e the o l d e r 

c h i l d was b o r n , t h a t he would not care f o r t h e i r c h i l d r e n 

u n t i l the c h i l d r e n t u r n e d t h r e e or f o u r y e a rs o l d because t h e y 

would not remember who c a r e d f o r them b e f o r e t h a t p o i n t . The 

w i f e a l s o s t a t e d t h a t the husband d i d not h e l p the c h i l d r e n 

w i t h t h e i r homework because he d i d not t h i n k t h a t the c h i l d r e n 

s h o u l d have homework u n t i l they were i n the f o u r t h grade. She 

t e s t i f i e d , however, t h a t she had h e l p e d the c h i l d r e n w i t h 

t h e i r homework and t h a t the o l d e r c h i l d had made a l l As and Bs 

and t h a t the younger c h i l d had made s t r a i g h t As. The w i f e 

m a i n t a i n e d t h a t the husband had t a l k e d t o the c h i l d r e n about 

the d i v o r c e , t h a t the husband and h i s f a m i l y had s a i d t h a t the 

w i f e was c r a z y i n f r o n t of the c h i l d r e n , and t h a t the husband 

had a l l o w e d the o l d e r c h i l d t o read h i s c o u n t e r c l a i m f o r a 

d i v o r c e . 

The husband a l l e g e d t h a t he had c a r e d f o r the c h i l d r e n 

most of the time when they were growing up and t h a t he p l a y e d 

s p o r t s w i t h the c h i l d r e n as o f t e n as p o s s i b l e . The husband 
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a d m i t t e d t h a t he had ta k e n the c h i l d r e n t o h i s a t t o r n e y ' s 

o f f i c e because he was concerned about them, a n d , a l t h o u g h he 

d e n i e d l e t t i n g the c h i l d r e n r e a d the d i v o r c e p l e a d i n g s , he 

s t a t e d t h a t he d i d d i s c u s s the d i v o r c e w i t h the c h i l d r e n . The 

husband a l l e g e d t h a t the o l d e r c h i l d had g a i n e d a p p r o x i m a t e l y 

55 pounds s i n c e the w i f e had f i l e d f o r a d i v o r c e , and the 

husband a t t r i b u t e d the o l d e r c h i l d ' s weight g a i n t o the o l d e r 

c h i l d ' s p r o p e n s i t y t o spend s e v e r a l hours a day p l a y i n g v i d e o 

games i n s t e a d o f g e t t i n g more e x e r c i s e . The husband a l s o 

a l l e g e d t h a t h i s f a t h e r ("the p a t e r n a l g r a n d f a t h e r " ) had been 

a d m i t t e d t o the h o s p i t a l s h o r t l y a f t e r the w i f e had f i l e d f o r 

a d i v o r c e and t h a t the w i f e had r e f u s e d t o a l l o w the c h i l d r e n 

t o v i s i t the p a t e r n a l g r a n d f a t h e r i n the h o s p i t a l when i t 

became c e r t a i n t h a t the p a t e r n a l g r a n d f a t h e r would d i e . A f t e r 

the w i f e was awarded pendente l i t e p o s s e s s i o n of the p a r t i e s ' 

m a r i t a l r e s i d e n c e , the husband l i v e d w i t h h i s mother from 

F e b r u a r y 2008 through November 2008, and then he moved i n t o a 

camper on the C o l l i n s v i l l e p r o p e r t y . The husband s t a t e d t h a t 

he spent h i s v i s i t a t i o n time w i t h the c h i l d r e n a t h i s mother's 

home. 

The p a r t i e s m a i n t a i n e d s e p a r a t e f i n a n c i a l accounts 
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throughout t h e i r m a r r i a g e . The evi d e n c e i n d i c a t e d t h a t the 

p a r t i e s had two accounts w i t h A.G. Edwards, a brokerage f i r m , 

one account i n the husband's name and one account i n the 

w i f e ' s name, t h a t were c r e a t e d as c o l l e g e - f u n d accounts f o r 

the c h i l d r e n . The husband a l s o had s e p a r a t e f i n a n c i a l 

a ccounts w i t h t h r e e o t h e r f i n a n c i a l i n s t i t u t i o n s -- M e r r i l l 

Lynch, Morgan Keegan, and F i r s t Southern Bank -- t h a t were not 

used t o b e n e f i t the m a r r i a g e , which t o t a l e d a p p r o x i m a t e l y 

$16,500. The husband had a s a v i n g s account and a c h e c k i n g 

account w i t h a combined t o t a l of a p p r o x i m a t e l y $12,700. The 

husband agreed t h a t the w i f e s h o u l d be awarded her 2000 S i e r r a 

m i n i v a n , but he asked t o be awarded a p p r o x i m a t e l y s i x v e h i c l e s 

t h a t were i n h i s name, a s s e r t i n g t h a t the w i f e d i d not 

c o n t r i b u t e any funds t o purchase the v e h i c l e s and t h a t she d i d 

not use the v e h i c l e s . 

The w i f e was s e l f - e m p l o y e d and worked from the home. The 

w i f e t e s t i f i e d , and her 2008 f e d e r a l income-tax r e t u r n 

r e v e a l e d , t h a t the w i f e earned a p p r o x i m a t e l y $24,000 i n 2008 

but t h a t h e r g r o s s income i n 2008, a f t e r p r o p e r s e l f -

employment d e d u c t i o n s were made, was $12,185, o r a p p r o x i m a t e l y 

$1,015 a month. The w i f e agreed w i t h a statement made by her 
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a t t o r n e y t h a t she d i d not i n c u r any c h i l d - c a r e expenses, and 

she t e s t i f i e d t h a t her mother was a b l e t o r e t r i e v e the 

c h i l d r e n from s c h o o l i f she was unable t o do s o . 1 At the time 

of the h e a r i n g , the husband worked f o r Goodyear T i r e , and he 

t e s t i f i e d t h a t he g r o s s e d a p p r o x i m a t e l y $1,000 each week, or 

a p p r o x i m a t e l y $52,000 a y e a r . 

The husband f i r s t worked a t Goodyear T i r e from 1984 

through 1989, and he began e a r n i n g r e t i r e m e n t b e n e f i t s d u r i n g 

t h a t t i m e . He was l a i d o f f i n 1989, but he began w o r k i n g a t 

Goodyear T i r e a g a i n i n 1994. The w i f e agreed t h a t the 

husband's Goodyear T i r e r e t i r e m e n t account was i n e x i s t e n c e 

b e f o r e she and the husband m a r r i e d . The husband t e s t i f i e d t h a t 

he had a p p r o x i m a t e l y $20,000 i n h i s Goodyear T i r e r e t i r e m e n t 

account a t the time the p a r t i e s m a r r i e d i n May 1995 and t h a t , 

a t the time the w i f e f i l e d her c o m p l a i n t f o r a d i v o r c e , the 

b a l a n c e i n the account was a p p r o x i m a t e l y $92,000. A c c o r d i n g 

t o the husband, he earned a t l e a s t 3% i n t e r e s t on h i s 

r e t i r e m e n t account, and he e s t i m a t e d t h a t he had earned $8,400 

i n i n t e r e s t on the r e t i r e m e n t funds t h a t he had accumulated 

1We note however, t h a t an e x h i b i t e n t e r e d i n t o e v i d e n c e 
by the w i f e s e t t i n g f o r t h her monthly expenses i n c l u d e d $100 
a month f o r day-care expenses. 
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b e f o r e the p a r t i e s m a r r i e d . 

The C o l l i n s v i l l e p r o p e r t y c o n s i s t e d of the m a r i t a l 

r e s i d e n c e and a p p r o x i m a t e l y 65 a c r e s of l a n d , and the 

a p p r a i s e d v a l u e of the C o l l i n s v i l l e p r o p e r t y was $235,000. I t 

was u n d i s p u t e d t h a t the p a r t i e s had l i v e d i n the m a r i t a l 

r e s i d e n c e s i n c e t h e y m a r r i e d i n 1995. A c c o r d i n g t o the w i f e , 

when the p a r t i e s m a r r i e d , the husband t o l d her t h a t the 

C o l l i n s v i l l e p r o p e r t y was " o u r s . " Only the husband's name was 

on the deed t o the C o l l i n s v i l l e p r o p e r t y , but the w i f e s t a t e d 

t h a t o n l y the husband's name was on e v e r y t h i n g they owned, 

i n c l u d i n g her v e h i c l e . 

The C o l l i n s v i l l e p r o p e r t y was once owned by the husband's 

mother and f a t h e r , but the husband began l i v i n g i n the 

r e s i d e n c e l o c a t e d on the C o l l i n s v i l l e p r o p e r t y i n 1989. The 

husband's mother and f a t h e r gave him the deed t o the 

C o l l i n s v i l l e p r o p e r t y i n 1991, but the husband d i d not have 

the deed r e c o r d e d i n h i s name u n t i l 1997. The husband o p i n e d 

t h a t the C o l l i n s v i l l e p r o p e r t y was worth $180,000. The 

husband t e s t i f i e d t h a t the m a r i t a l r e s i d e n c e was on 

a p p r o x i m a t e l y one ac r e of l a n d and t h a t he and h i s f a t h e r had 

o p e r a t e d a c a t t l e b u s i n e s s on the r e m a i n i n g acreage i n the 
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C o l l i n s v i l l e p r o p e r t y . The w i f e a d m i t t e d t h a t she d i d not 

p a r t i c i p a t e i n r a i s i n g c a t t l e w i t h the husband and t h a t no 

funds from the husband's c a t t l e b u s i n e s s were used f o r the 

b e n e f i t of the m a r r i a g e . The husband s t a t e d t h a t the m a r i t a l 

r e s i d e n c e and one-acre of l a n d s h o u l d be s e p a r a t e d from the 

re m a i n i n g acreage because the w i f e d i d not p a r t i c i p a t e i n 

r a i s i n g c a t t l e and she r a r e l y used any p a r t of the 65 a c r e s 

o t h e r than the area where the m a r i t a l r e s i d e n c e was l o c a t e d . 

The w i f e owned a home b e f o r e the p a r t i e s m a r r i e d , and she 

n e t t e d a p p r o x i m a t e l y $19,000 from the s a l e of t h a t r e s i d e n c e 

w h i l e the p a r t i e s were m a r r i e d . A c c o r d i n g t o the w i f e , she 

used the s a l e proceeds t o pay b i l l s and t o purchase f u r n i t u r e 

f o r the m a r i t a l r e s i d e n c e . A t the time the p a r t i e s m a r r i e d , 

the w i f e owed a debt t o the I n t e r n a l Revenue S e r v i c e and t o a 

c r e d i t - c a r d company. However, a c c o r d i n g t o the w i f e , the 

p a r t i e s had agreed t h a t the w i f e c o u l d keep the income she 

made from her j o b as spending money. The w i f e t e s t i f i e d t h a t 

she had i n h e r i t e d a home from her f a t h e r , who d i e d i n March 

2008, and, a t the time of the t r i a l , the house was a p p a r e n t l y 

l i s t e d f o r s a l e f o r $58,000. 

A c c o r d i n g t o the w i f e , t h e r e was a s a f e i n the m a r i t a l 

12 
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r e s i d e n c e t h a t c o n t a i n e d a t l e a s t $10,000; however, she s t a t e d 

t h a t she d i d not have access t o t h a t s a f e . The husband 

t e s t i f i e d t h a t he was not sure how much money was i n the s a f e 

a t the m a r i t a l r e s i d e n c e . The husband s u b m i t t e d an e x h i b i t , 

w i t h o u t o b j e c t i o n , t h a t he d e s c r i b e d as a l i s t of h i s p e r s o n a l 

p r o p e r t y t h a t he was r e q u e s t i n g the c o u r t award t o him. I t 

i n c l u d e d a p p r o x i m a t e l y 44 items or s e t s of i t e m s , some of 

which, a c c o r d i n g t o the e x h i b i t e n t e r e d i n t o e v i d e n c e , 

a l l e g e d l y were owned by the husband b e f o r e the marria g e o r 

were g i f t s t o the husband from h i s f a t h e r . 

The t r i a l c o u r t agreed t o take a d d i t i o n a l t e s t i m o n y a t 

the h e a r i n g on the husband's postjudgment motions, and, a t 

t h a t h e a r i n g , the o l d e r c h i l d t e s t i f i e d t h a t he wanted t o 

spend most of h i s time w i t h the husband. 

Sta n d a r d of Review 

"'When ore tenus e v i d e n c e i s p r e s e n t e d , a 
presumption of c o r r e c t n e s s e x i s t s as t o the t r i a l 
c o u r t ' s f i n d i n g s on i s s u e s of f a c t ; i t s judgment 
based on these f i n d i n g s of f a c t w i l l not be 
d i s t u r b e d u n l e s s i t i s c l e a r l y e r r o n e o u s , w i t h o u t 
s u p p o r t i n g e v i d e n c e , m a n i f e s t l y u n j u s t , or a g a i n s t 
the g r e a t weight of the e v i d e n c e . J & M B a i l Bonding  
Co. v. Hayes, 748 So. 2d 198 ( A l a . 1999); Gaston v.  
Ames, 514 So. 2d 877 ( A l a . 1987). When the t r i a l 
c o u r t i n a n o n j u r y case e n t e r s a judgment w i t h o u t 
making s p e c i f i c f i n d i n g s of f a c t , the a p p e l l a t e 
c o u r t " w i l l assume t h a t the t r i a l judge made those 

13 
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f i n d i n g s n e c e s s a r y t o s u p p o r t the judgment." 
Tran s a m e r i c a Commercial F i n . Corp. v. AmSouth Bank, 
608 So. 2d 375, 378 ( A l a . 1992). Moreover, " [ u ] n d e r 
the ore tenus r u l e , the t r i a l c o u r t ' s judgment and 
a l l i m p l i c i t f i n d i n g s n e c e s s a r y t o s u p p o r t i t c a r r y 
a presumption of c o r r e c t n e s s . " T r a n s a m e r i c a , 608 So. 
2d a t 378. However, when the t r i a l c o u r t i m p r o p e r l y 
a p p l i e s the law t o [the] f a c t s , no presumption of 
c o r r e c t n e s s e x i s t s as t o the t r i a l c o u r t ' s judgment. 

675 So. 2d 377 ( A l a . 
t s o n , 608 So. 2d 391 

-,4- o n o . n™-;-!-!-. 

A l l s t a t e I n s . Co. v. S k e l t o n , 
199 6) ; M a r v i n ' s , Inc. 
( A l a . 1992); Gaston, 514 So. 2d a t 878; Smith v.  
S t y l e A d v e r t i s i n g , I n c . , 470 So. 2d 1194 ( A l a . 
1985); League v. McDonald, 355 So. 2d 695 ( A l a . 
1978). "Questions of law are not s u b j e c t t o the ore 
tenus s t a n d a r d of r e v i e w . " Reed v. Board of T r u s t e e s  
f o r Alabama S t a t e U n i v . , 778 So. 2d 791, 793 n. 2 
( A l a . 2000). A t r i a l c o u r t ' s c o n c l u s i o n s on l e g a l 
i s s u e s c a r r y no presumption of c o r r e c t n e s s on 
a p p e a l . Ex p a r t e Cash, 624 So. 2d 576, 577 ( A l a . 
1993). T h i s c o u r t reviews the a p p l i c a t i o n of law t o 
f a c t s de novo. A l l s t a t e , 675 So. 2d a t 379 ("[W]here 
the f a c t s b e f o r e the t r i a l c o u r t are e s s e n t i a l l y 
u n d i s p u t e d and the c o n t r o v e r s y i n v o l v e s q u e s t i o n s of 
law f o r the c o u r t t o c o n s i d e r , the [ t r i a l ] c o u r t ' s 
judgment c a r r i e s no presumption of c o r r e c t n e s s . " ) . ' " 

Farmers I n s . Co. v. P r i c e - W i l l i a m s A s s o c s . , I n c . , 873 So. 2d 

252, 254-55 ( A l a . C i v . App .2003) ( q u o t i n g C i t y of P r a t t v i l l e 

v. P o s t , 831 So. 2d 622, 627-28 ( A l a . C i v . App. 2002)). 

D i s c u s s i o n 

I . Custody D e t e r m i n a t i o n 

On a p p e a l , the husband f i r s t argues t h a t the t r i a l c o u r t 

e r r e d by awarding the w i f e s o l e p h y s i c a l c u s t o d y of the 

c h i l d r e n because such an award was c o n t r a r y t o the law and the 
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ev i d e n c e of the case and because i t was not i n the b e s t 

i n t e r e s t of the c h i l d r e n . The t r i a l c o u r t awarded the p a r t i e s 

j o i n t c u s t o d y of the c h i l d r e n , and i t d e s i g n a t e d the w i f e as 

the " p r i m a r y c u s t o d i a l p a r e n t . " In h i s b r i e f on a p p e a l , the 

husband c o r r e c t l y notes t h a t the term " p r i m a r y c u s t o d i a l 

p a r e n t " i s not d e f i n e d i n the Alabama j o i n t - c u s t o d y s t a t u t e , 

§ 30-3-151, A l a . Code 1975, 2 and t h a t t h i s c o u r t has urged 

2 S e c t i o n 30-3-151 p r o v i d e s : 

"For the purposes of t h i s a r t i c l e [ T i t l e 30, 
Chapter 3, A r t i c l e 7, § 30-3-150 thr o u g h § 30-3-157, 
e n t i t l e d ' J o i n t Custody'] the f o l l o w i n g words s h a l l 
have the f o l l o w i n g meanings: 

"(1) J o i n t c ustody. J o i n t l e g a l c u s t o d y and 
j o i n t p h y s i c a l custody. 

"(2) J o i n t l e g a l c u s t o d y . Both p a r e n t s have 
e q u a l r i g h t s and r e s p o n s i b i l i t i e s f o r major 
d e c i s i o n s c o n c e r n i n g the c h i l d , i n c l u d i n g , but 
not l i m i t e d t o , the e d u c a t i o n of the c h i l d , 
h e a l t h c a r e , and r e l i g i o u s t r a i n i n g . The c o u r t 
may d e s i g n a t e one p a r e n t t o have s o l e power t o 
make c e r t a i n d e c i s i o n s w h i l e b o t h p a r e n t s 
r e t a i n e q u a l r i g h t s and r e s p o n s i b i l i t i e s f o r 
o t h e r d e c i s i o n s . 

"(3) J o i n t p h y s i c a l c u s t o d y . P h y s i c a l 
c u s t o d y i s shar e d by the p a r e n t s i n a way t h a t 
a s s u r e s the c h i l d f r e q u e n t and s u b s t a n t i a l 
c o n t a c t w i t h each p a r e n t . J o i n t p h y s i c a l 
c u s t o d y does not n e c e s s a r i l y mean p h y s i c a l 
c u s t o d y of e q u a l d u r a t i o n s of tim e . 

15 
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t r i a l c o u r t s t o use the t e r m i n o l o g y c o n t a i n e d i n § 30-3-151 

when c r a f t i n g c u s t o d y judgments. See Smith v. Smith, 887 So. 

2d 257, 262 ( A l a . C i v . App. 2003) . However, the husband 

d i r e c t s t h i s c o u r t t o no a u t h o r i t y t o sup p o r t h i s argument 

t h a t the cu s t o d y award s h o u l d be r e v e r s e d based on the t r i a l 

c o u r t ' s f a i l u r e t o use the a p p r o p r i a t e c h i l d - c u s t o d y 

t e r m i n o l o g y i n the d i v o r c e judgment. See Rule 2 8 ( a ) ( 1 0 ) , A l a . 

R. App. P.; and Ex p a r t e Showers, 812 So. 2d 277, 281 ( A l a . 

2001). Moreover, as the husband a p p a r e n t l y r e c o g n i z e s , the 

t r i a l c o u r t ' s judgment s h o u l d be i n t e r p r e t e d as awarding the 

p a r t i e s j o i n t l e g a l c u s t o d y of the c h i l d r e n and awarding the 

w i f e s o l e p h y s i c a l c u s t o d y of the c h i l d r e n . 3 Cf. Combs v. 

"(4) S o l e l e g a l c ustody. One p a r e n t 
has s o l e r i g h t s and r e s p o n s i b i l i t i e s t o 
make major d e c i s i o n s c o n c e r n i n g the c h i l d , 
i n c l u d i n g , but not l i m i t e d t o , the 
e d u c a t i o n of the c h i l d , h e a l t h c a r e , and 
r e l i g i o u s t r a i n i n g . 

"(5) S o l e p h y s i c a l c u s t o d y . One p a r e n t has 
s o l e p h y s i c a l c u s t o d y and the o t h e r p a r e n t has 
r i g h t s of v i s i t a t i o n except as o t h e r w i s e 
p r o v i d e d by the c o u r t . " 

3 A l t h o u g h the husband, i n h i s i n i t i a l b r i e f on a p p e a l , 
argues t h a t the t r i a l c o u r t e r r e d by awarding the w i f e s o l e 
p h y s i c a l c u s t o d y of the c h i l d r e n , i n h i s r e p l y b r i e f the 
husband argues t h a t the d i v o r c e judgment s h o u l d not be 
i n t e r p r e t e d as awarding the w i f e s o l e p h y s i c a l c u s t o d y of the 

16 



2090629 

Combs, 4 So. 3d 1141, 1145, 1151 ( A l a . C i v . App. 2008) (when 

the p a r t i e s i n a d i v o r c e a c t i o n were awarded j o i n t l e g a l 

c u s t o d y and the husband was d e s i g n a t e d as the " p r i m a r y 

c u s t o d i a n , " t h i s c o u r t i n t e r p r e t e d t h a t award t o be an award 

of p r i m a r y p h y s i c a l c u s t o d y , or s o l e p h y s i c a l c ustody, t o the 

husband). 

"When the t r i a l c o u r t makes an i n i t i a l c u s t o d y 

d e t e r m i n a t i o n , n e i t h e r p a r t y i s e n t i t l e d t o a p resumption i n 

h i s or her f a v o r , and the 'best i n t e r e s t of the c h i l d ' 

s t a n d a r d w i l l g e n e r a l l y a p p l y . " Steed v. Steed, 877 So. 2d 

602, 604 ( A l a . C i v . App. 2003) ( c i t i n g Nye v. Nye, 785 So. 2d 

1147 ( A l a . C i v . App. 2 000)). In Ex p a r t e Devine, 398 So. 2d 

686, 696-97 ( A l a . 1981), the Alabama Supreme Court s e t f o r t h 

a l i s t of f a c t o r s a t r i a l c o u r t may c o n s i d e r i n making an 

i n i t i a l award of c u s t o d y based on the b e s t i n t e r e s t of the 

c h i l d r e n , i n c l u d i n g 

" [ t ] h e sex and age of the c h i l d r e n ... the 

c h i l d r e n . I n s t e a d , he argues i n h i s r e p l y b r i e f t h a t the 
d i v o r c e judgment s h o u l d be i n t e r p r e t e d as awarding the p a r t i e s 
j o i n t c u s t o d y -- i . e . , j o i n t l e g a l c u s t o d y and j o i n t p h y s i c a l 
c u s t o d y -- of the c h i l d r e n . A l t h o u g h t h i s c o u r t cannot 
c o n s i d e r arguments r a i s e d f o r the f i r s t time i n an a p p e l l a n t ' s 
r e p l y b r i e f , see B y r d v. Lamar, 846 So. 2d 334, 341 ( A l a . 
2002), we d i s a g r e e t h a t the d i v o r c e judgment e s t a b l i s h e d a 
j o i n t - c u s t o d y arrangement. 

17 
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c h a r a c t e r i s t i c s and needs of each c h i l d , i n c l u d i n g 
t h e i r e m o t i o n a l , s o c i a l , m o r a l , m a t e r i a l and 
e d u c a t i o n a l needs; the r e s p e c t i v e home environments 
o f f e r e d by the p a r t i e s ; the c h a r a c t e r i s t i c s of those 
s e e k i n g custody, i n c l u d i n g age, c h a r a c t e r , 
s t a b i l i t y , mental and p h y s i c a l h e a l t h ; the c a p a c i t y 
and i n t e r e s t of each p a r e n t t o p r o v i d e f o r the 
e m o t i o n a l , s o c i a l , m o r a l , m a t e r i a l and e d u c a t i o n a l 
needs of the c h i l d r e n ; the i n t e r p e r s o n a l 
r e l a t i o n s h i p between each c h i l d and each p a r e n t ; the 
i n t e r p e r s o n a l r e l a t i o n s h i p between the c h i l d r e n ; the 
e f f e c t on the c h i l d of d i s r u p t i n g or c o n t i n u i n g an 
e x i s t i n g c u s t o d i a l s t a t u s ; the p r e f e r e n c e of each 
c h i l d , i f the c h i l d i s of s u f f i c i e n t age and 
m a t u r i t y ; the r e p o r t and recommendation of any 
e x p e r t w i t n e s s e s or o t h e r independent i n v e s t i g a t o r ; 
a v a i l a b l e a l t e r n a t i v e s ; and any o t h e r r e l e v a n t 
m a t t e r the e v i d e n c e may d i s c l o s e . " 

The husband argues t h a t f a c t o r s such as the w i f e ' s 

abandonment of the c h i l d r e n , the w i f e ' s c r u e l t y toward the 

c h i l d r e n , the w i f e ' s n e g l e c t of the c h i l d r e n , and the o l d e r 

c h i l d ' s c u s t o d i a l p r e f e r e n c e weighed i n f a v o r of awarding him 

s o l e p h y s i c a l c u s t o d y of the c h i l d r e n . I n i t i a l l y , we note 

t h a t t h e r e i s no e v i d e n c e i n the r e c o r d t o s u p p o r t a f i n d i n g 

t h a t the w i f e abandoned the c h i l d r e n , and we r e j e c t the 

husband's argument t h a t the w i f e abandoned him s i m p l y by 

f i l i n g f o r a d i v o r c e . R e g a r d i n g the a l l e g e d c r u e l t y of the 

w i f e , the husband c i t e s the t e s t i m o n y p r e s e n t e d a t the ore 

tenus h e a r i n g i n d i c a t i n g t h a t the w i f e d i d not a l l o w the 

c h i l d r e n t o see the p a t e r n a l g r a n d f a t h e r i n the h o s p i t a l 
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b e f o r e he d i e d . The husband a l s o a l l e g e s t h a t , due t o the 

n e g l e c t of the w i f e , the o l d e r c h i l d g a i n e d a p p r o x i m a t e l y 55 

pounds d u r i n g the pendency of the d i v o r c e a c t i o n . A l t h o u g h 

such e v i d e n c e c o u l d have s u p p o r t e d an award of s o l e p h y s i c a l 

c u s t o d y t o the husband, the t r i a l c o u r t h e a r d o t h e r e v i d e n c e 

t h a t s u p p o r t e d a f i n d i n g t h a t the b e s t i n t e r e s t of the 

c h i l d r e n would be s e r v e d by awarding the w i f e s o l e p h y s i c a l 

c u s t o d y of the c h i l d r e n . N i c h o l s , the c h i l d r e n ' s c o u n s e l o r 

who t e s t i f i e d as an e x p e r t , s t a t e d t h a t she saw no reason t o 

remove cus t o d y of the c h i l d r e n from the w i f e i n l i g h t of the 

f a c t t h a t she had been t h e i r p r i m a r y c a r e t a k e r . N i c h o l s a l s o 

t e s t i f i e d t h a t the o l d e r c h i l d had u n r e s o l v e d i n t e r p e r s o n a l 

i s s u e s w i t h the husband t h a t , she i n d i c a t e d , caused the o l d e r 

c h i l d a g r e a t d e a l of s t r e s s . F i n a l l y , o t h e r e v i d e n c e 

i n d i c a t e d t h a t the w i f e had p r o v i d e d f o r the e d u c a t i o n a l needs 

of the c h i l d r e n by h e l p i n g them w i t h t h e i r homework and t h a t 

the husband had not c o n s i d e r e d homework something the c h i l d r e n 

s h o u l d be r e q u i r e d t o complete u n t i l t hey were i n the f o u r t h 

grade. 

Furthermore, a l t h o u g h "an e x p r e s s e d p r e f e r e n c e of a c h i l d 

t o l i v e w i t h a p a r t i c u l a r p a r e n t i s a f a c t o r t o be c o n s i d e r e d 
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by the t r i a l c o u r t , such wishes are not d e t e r m i n a t i v e . " 

B a s s e t t v. Brown, 598 So. 2d 936, 937 ( A l a . C i v . App. 1992); 

see a l s o Ladden v. Ladden, [Ms. 2081010, A p r i l 16, 2010] 

So. 3d , ( A l a . C i v . App. 2010) . The o l d e r c h i l d was 

o n l y 10 y e a rs o l d a t the time he t e s t i f i e d t h a t he p r e f e r r e d 

t o l i v e w i t h the husband; the t r i a l c o u r t c o u l d have 

c o n s i d e r e d the o l d e r c h i l d ' s age, and N i c h o l s ' s t e s t i m o n y t h a t 

the o l d e r c h i l d was under a s i g n i f i c a n t amount of s t r e s s , i n 

d e t e r m i n i n g t h a t the o l d e r c h i l d ' s e x p r e s s e d p r e f e r e n c e was 

not due t o be g i v e n c o n s i d e r a b l e weight i n making the i n i t i a l 

c u s t o d y d e t e r m i n a t i o n . A c c o r d i n g l y , we conclude t h a t the 

t r i a l c o u r t ' s judgment awarding the w i f e s o l e p h y s i c a l c u s t o d y 

of the c h i l d r e n i s s u p p o r t e d by the e v i d e n c e and i s due t o be 

a f f i r m e d . 

I I . C h i l d Support and Unpaid M e d i c a l Expenses 

Next, the husband argues t h a t the award of c h i l d s u p p o r t 

i s c o n t r a r y t o the law and the e v i d e n c e p r e s e n t e d i n s o f a r as 

i t does not conform t o the c h i l d - s u p p o r t g u i d e l i n e s s e t f o r t h 

as an appendix t o Rule 32, A l a . R. Jud. Admin. In 2008, 

b e f o r e the t r i a l i n t h i s m a t t e r , b o t h p a r t i e s f i l e d a CS-41 

C h i l d - S u p p o r t - O b l i g a t i o n Income S t a t e m e n t / A f f i d a v i t form ("CS-
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41 form"), and those forms appear i n the r e c o r d . A c c o r d i n g t o 

the w i f e ' s January 2008 CS-41 form, she earned a p p r o x i m a t e l y 

$2,000 a month and p a i d $347 a month f o r c h i l d - c a r e expenses. 

A c c o r d i n g t o the husband's November 2008 CS-41 form, he earned 

a p p r o x i m a t e l y $4,325 a month and p a i d $78 a month i n h e a l t h -

i n s u r a n c e expenses. However, a t the h e a r i n g i n October 2009, 

the p a r t i e s o f f e r e d t e s t i m o n y t h a t c o n f l i c t e d w i t h the 

i n f o r m a t i o n c o n t a i n e d i n t h e i r CS-41 forms. The w i f e 

t e s t i f i e d t h a t her self-employment income t o t a l e d 

a p p r o x i m a t e l y $1,015 a month, and the t r i a l c o u r t c o u l d have 

c o n c l u d e d t h a t she d i d not i n c u r any c h i l d - c a r e expenses. The 

husband t e s t i f i e d t h a t , a t the time of the h e a r i n g , he was 

e a r n i n g a p p r o x i m a t e l y $52,000 a y e a r , or a p p r o x i m a t e l y $4,333 

a month. U s i n g t h i s i n f o r m a t i o n t o complete a CS-42 C h i l d -

Support G u i d e l i n e s form, and u s i n g the husband's h e a l t h -

i n s u r a n c e expense from h i s 2008 CS-41 form, 4 we reach the same 

c h i l d - s u p p o r t o b l i g a t i o n as the t r i a l c o u r t d i d , $903 a 

4 A c c o r d i n g t o the husband's 2008 CS-41 form, the husband 
was employed a t Goodyear T i r e , which was where he was employed 
a t the time of t r i a l . 
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month. 5 The husband does not argue on a p p e a l t h a t the w i f e 

i m p r o p e r l y c a l c u l a t e d her g r o s s monthly income p u r s u a n t t o 

Rule 3 2 ( B ) ( 3 ) , A l a . R Jud. Admin. (self-employment income). 

Because the husband's argument on a p p e a l i s based s o l e l y on 

h i s c o n t e n t i o n t h a t the c h i l d - s u p p o r t award i s unsupported by 

the e v i d e n c e i n the r e c o r d and t h a t i t d i d not comply w i t h the 

c h i l d - s u p p o r t g u i d e l i n e s appended t o Rule 32, and because 

t h e r e i s e v i d e n c e t o s u p p o r t the c h i l d - s u p p o r t d e t e r m i n a t i o n , 

the t r i a l c o u r t ' s c h i l d - s u p p o r t d e t e r m i n a t i o n i s due t o be 

a f f i r m e d . 

The husband a l s o argues t h a t the t r i a l c o u r t ' s a l l o c a t i o n 

of the c h i l d r e n ' s u n p a i d m e d i c a l expenses i s " i n c o n s i s t e n t 

5We note t h a t , d e s p i t e the f a c t t h a t the w i f e f i l e d her 
c o m p l a i n t f o r a d i v o r c e i n January 2008, b e f o r e Rule 32 was 
amended e f f e c t i v e January 1, 2009, the t r i a l c o u r t e v i d e n t l y 
used the c h i l d - s u p p o r t g u i d e l i n e s as amended e f f e c t i v e January 
1, 2009, i n making a d e t e r m i n a t i o n of the husband's c h i l d -
s u p p o r t o b l i g a t i o n . However, we w i l l not r e v e r s e the t r i a l 
c o u r t ' s c h i l d - s u p p o r t d e t e r m i n a t i o n based on grounds t h a t the 
improper c h i l d - s u p p o r t g u i d e l i n e s were u t i l i z e d because the 
husband d i d not p r e s e n t t h i s argument t o the t r i a l c o u r t . See  
Andrews v. M e r r i t t O i l Co., I n c . , 612 So. 2d 409, 410 ( A l a . 
1992) (an a p p e l l a t e c o u r t may c o n s i d e r arguments made on 
a p p e a l o n l y i f those arguments were f i r s t c o n s i d e r e d by the 
t r i a l c o u r t ) . 
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w i t h the p a r t i e s ' pro r a t a share of expenses." 6 In the 

d i v o r c e judgment, as amended, the w i f e was o r d e r e d t o pay 19% 

of the c h i l d r e n ' s u n p a i d m e d i c a l expenses and the husband was 

r e q u i r e d t o pay 81% of the c h i l d r e n ' s u n p a i d m e d i c a l expenses. 

The w i f e ' s g r o s s monthly income i s e q u a l t o 19% of the 

p a r t i e s ' combined g r o s s monthly income, and the husband's 

g r o s s monthly income i s e q u a l t o 81% of the p a r t i e s ' combined 

g r o s s monthly income. A c c o r d i n g l y , the a l l o c a t i o n of the 

c h i l d r e n ' s u n p a i d m e d i c a l expenses i s i d e n t i c a l t o the 

p a r t i e s ' p e r centage share of t h e i r combined g r o s s monthly 

income. The husband r a i s e s no o t h e r argument t o s u p p o r t 

r e v e r s a l of the a l l o c a t i o n of the c h i l d r e n ' s u n p a i d m e d i c a l 

expenses; a c c o r d i n g l y , t h a t a s p e c t of the judgment i s due t o 

be a f f i r m e d . 

I I I . D i v i s i o n of P r o p e r t y and Award of Alimony 

On a p p e a l , the husband c h a l l e n g e s the award of a p o r t i o n 

of h i s r e t i r e m e n t b e n e f i t s t o the w i f e , the awards of p e r s o n a l 

p r o p e r t y , the award of alimony t o the w i f e , and the 

6The husband's argument i s taken from a quote i n h i s 
i n i t i a l b r i e f on a p p e a l ; we c o n s t r u e the husband's argument as 
a c h a l l e n g e t o the percentage a l l o c a t i o n of u n p a i d m e d i c a l 
expenses because i t i s i n c o n s i s t e n t w i t h the p a r t i e s ' 
p e r c entage share of t h e i r c h i l d - s u p p o r t o b l i g a t i o n . 
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d i s p o s i t i o n of the C o l l i n s v i l l e p r o p e r t y . Because we conclude 

t h a t the award of a p o r t i o n of the husband's r e t i r e m e n t 

b e n e f i t s t o the w i f e must be r e v e r s e d and, t h e r e f o r e , t h a t the 

d i v i s i o n of p r o p e r t y and the award of alimony must be 

r e c o n s i d e r e d , we w i l l c o n s i d e r t h a t a s p e c t of the p r o p e r t y 

d i v i s i o n f i r s t . 

A. R e t i r e m e n t B e n e f i t s 

The husband argues t h a t the t r i a l c o u r t e r r e d i n awarding 

the w i f e a p o r t i o n of h i s r e t i r e m e n t b e n e f i t s f o r t h r e e 

r e a s o n s : (1) because the w i f e f a i l e d t o prove t h a t h i s 

r e t i r e m e n t b e n e f i t s were v e s t e d as r e q u i r e d by § 30-2-51(b), 

A l a . Code 1975; (2) because the w i f e f a i l e d t o prove the 

p r e s e n t v a l u e of h i s r e t i r e m e n t b e n e f i t s as r e q u i r e d by § 30-

2-51(b); (3) and because the judgment awarded the w i f e a 

p o r t i o n of h i s r e t i r e m e n t b e n e f i t s t h a t had accumulated b e f o r e 

the p a r t i e s m a r r i e d , i n v i o l a t i o n of § 3 0 - 2 - 5 1 ( b ) ( 2 ) . The 

d i v i s i o n of r e t i r e m e n t b e n e f i t s i n a m a r i t a l e s t a t e i s 

governed by § 30-2-51(b), A l a . Code 1975, which s t a t e s : 

"The judge, a t h i s or her d i s c r e t i o n , may i n c l u d e i n 
the e s t a t e of e i t h e r spouse the p r e s e n t v a l u e of any 
f u t u r e or c u r r e n t r e t i r e m e n t b e n e f i t s , t h a t a spouse 
may have a v e s t e d i n t e r e s t i n or may be r e c e i v i n g on 
the date the a c t i o n f o r d i v o r c e i s f i l e d , p r o v i d e d 
t h a t the f o l l o w i n g c o n d i t i o n s are met: 
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"(1) The p a r t i e s have been m a r r i e d f o r 
a p e r i o d of 10 y e a rs d u r i n g which the 
r e t i r e m e n t was b e i n g accumulated. 

"(2) The c o u r t s h a l l not i n c l u d e i n 
the e s t a t e the v a l u e of any r e t i r e m e n t 
b e n e f i t s a c q u i r e d p r i o r t o the m a r r i a g e 
i n c l u d i n g any i n t e r e s t or a p p r e c i a t i o n of 
the b e n e f i t s . 

"(3) The t o t a l amount of the 
r e t i r e m e n t b e n e f i t s p a y a b l e t o the non-
c o v e r e d spouse s h a l l not exceed 50 p e r c e n t 
of the r e t i r e m e n t b e n e f i t s t h a t may be 
c o n s i d e r e d by the c o u r t . " 

I n i t i a l l y , we note t h a t our r e v i e w of the r e c o r d r e v e a l s 

t h a t the husband d i d not argue b e f o r e the t r i a l c o u r t t h a t the 

w i f e f a i l e d t o p r e s e n t e v i d e n c e i n d i c a t i n g t h a t the husband's 

r e t i r e m e n t b e n e f i t s were v e s t e d ; a c c o r d i n g l y , t h i s c o u r t may 

not c o n s i d e r t h a t argument. See S t a t e Farm Mut. Auto. I n s . Co.  

v. M o t l e y , 909 So. 2d 806, 821 ( A l a . 2005) ( c i t i n g C r u t c h e r v.  

Wendy's of N o r t h Alabama, I n c . , 857 So. 2d 82, 97 ( A l a . 2003)) 

(an a p p e l l a t e c o u r t "cannot c o n s i d e r arguments advanced f o r 

the purpose of r e v e r s i n g the judgment of a t r i a l c o u r t when 

those arguments were never p r e s e n t e d t o the t r i a l c o u r t f o r 

c o n s i d e r a t i o n or were r a i s e d f o r the f i r s t time on a p p e a l " ) . 

However, the husband d i d p r o p e r l y p r e s e r v e f o r r e v i e w the 

argument t h a t the w i f e f a i l e d t o p r e s e n t e v i d e n c e of the 
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p r e s e n t v a l u e of h i s r e t i r e m e n t b e n e f i t s . I t was u n d i s p u t e d 

t h a t the husband's r e t i r e m e n t b e n e f i t s w i t h Goodyear T i r e 

began a c c u m u l a t i n g b e f o r e the p a r t i e s m a r r i e d . The husband 

t e s t i f i e d t h a t he had accumulated a p p r o x i m a t e l y $20,000 i n 

r e t i r e m e n t b e n e f i t s a t the time the p a r t i e s m a r r i e d on May 6, 

1995, and t h a t the minimum i n t e r e s t r a t e a p p l i c a b l e t o h i s 

r e t i r e m e n t account was 3%. A c c o r d i n g t o the husband's 

c a l c u l a t i o n s , he had earned a p p r o x i m a t e l y $8,400 i n i n t e r e s t 

on the r e t i r e m e n t funds t h a t e x i s t e d b e f o r e the p a r t i e s 

m a r r i e d . The husband a l s o t e s t i f i e d t h a t t h e r e was 

a p p r o x i m a t e l y $92,000 i n h i s r e t i r e m e n t account a t the time 

the w i f e f i l e d f o r a d i v o r c e i n January 2008. Because we must 

assume t h a t the husband's r e t i r e m e n t b e n e f i t s were v e s t e d , the 

t r i a l c o u r t was p r e s e n t e d e v i d e n c e from which i t c o u l d have 

c a l c u l a t e d the p r e s e n t v a l u e of the husband's f u t u r e 

r e t i r e m e n t b e n e f i t s t h a t accumulated d u r i n g the p a r t i e s ' 

m a r r i a g e . A c c o r d i n g l y , we f i n d no m e r i t i n the husband's 

argument t h a t the w i f e f a i l e d t o p r e s e n t e v i d e n c e of the 

p r e s e n t v a l u e of h i s r e t i r e m e n t b e n e f i t s . 

F i n a l l y , the husband argues t h a t the t r i a l c o u r t e r r e d by 

awarding the w i f e the v a l u e of 50% of h i s r e t i r e m e n t b e n e f i t s 
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"as d e t e r m i n e d by the v a l u e of the b e n e f i t s on May 6, 1995," 

which i s the date the p a r t i e s were m a r r i e d . In o r d e r t o 

implement t h i s p r o v i s i o n of the d i v o r c e judgment, the t r i a l 

c o u r t e n t e r e d a q u a l i f i e d d o m e s t i c - r e l a t i o n s o r d e r t h a t 

a s s i g n e d t o the w i f e "an amount e q u a l t o ... 50% of the 

[husband]'s e n t i r e r e t i r e m e n t b e n e f i t which had a c c r u e d under 

the 1950 P e n s i o n P l a n as of May 6, 1995." The husband, c i t i n g 

§ 3 0 - 2 - 5 1 ( b ) ( 2 ) , argues t h a t the d i v o r c e judgment awards the 

w i f e the p o r t i o n of the husband's r e t i r e m e n t b e n e f i t s t h a t 

s h o u l d have been e x c l u d e d , i . e . , the r e t i r e m e n t b e n e f i t s t h a t 

accumulated b e f o r e the p a r t i e s ' m a r r i a g e on May 6, 1995. We 

agree w i t h the husband t h a t the language used i n the d i v o r c e 

judgment, as w e l l as the language i n the q u a l i f i e d d o m e s t i c -

r e l a t i o n s o r d e r , awarded the w i f e 50% of the amount of the 

husband's r e t i r e m e n t b e n e f i t s t h a t had a c c r u e d up t o the date 

of the p a r t i e s ' m a r r i a g e , i n v i o l a t i o n of § 3 0 - 2 - 5 1 ( b ) ( 2 ) . 

A c c o r d i n g l y , t h a t p a r t of the d i v o r c e judgment t h a t awarded 

the w i f e a p o r t i o n of the husband's r e t i r e m e n t b e n e f i t s t h a t 

had a c c r u e d b e f o r e t h e i r m a r r i a g e on May 6, 1995, i s due t o be 

r e v e r s e d . 

Because the husband has a p p e a l e d the award of alimony t o 
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the w i f e and o t h e r a s p e c t s of the d i v i s i o n of p r o p e r t y , we 

remand the cause t o the t r i a l c o u r t w i t h i n s t r u c t i o n s t o 

r e c o n s i d e r i t s award of al i m o n y and i t s d i v i s i o n of p r o p e r t y 7 

i n l i g h t of the impact of the change i n the award of 

r e t i r e m e n t b e n e f i t s t o the w i f e . 8 See Tompkins v. Tompkins, 

843 So. 2d 759, 762 ( A l a . C i v . App. 2002) ( r e v e r s i n g an award 

of r e t i r e m e n t b e n e f i t s t h a t exceeded the s t a t u t o r y l i m i t and 

remanding the case f o r the t r i a l c o u r t t o r e c o n s i d e r i t s 

p r o p e r t y d i v i s i o n ) ; and Dunn v. Dunn, 891 So. 2d 891, 895 

( A l a . C i v . App. 2004). 

7As p a r t of h i s a p p e a l of the d i v i s i o n of the p e r s o n a l 
p r o p e r t y i n the d i v o r c e judgment, the husband argues t h a t the 
d i v o r c e judgment i s vague, ambiguous, and n o n f i n a l because i t 
i s u n c l e a r from the judgment what p e r s o n a l p r o p e r t y was 
awarded t o the husband. The p a r t of the d i v o r c e judgment t h a t 
d i v i d e d p e r s o n a l p r o p e r t y s t a t e s as f o l l o w s : "[The w i f e ] i s 
awarded a l l of the h o u s e h o l d f u r n i t u r e , f u r n i s h i n g s , 
a p p l i a n c e s , e t c . , i n the m a r i t a l [ r e s i d e n c e ] except [the 
husband]'s p e r s o n a l b e l o n g i n g s . " T h i s c o u r t does not expect a 
t r i a l c o u r t t o e n t e r a judgment t h a t s p e c i f i c a l l y awards e v e r y 
i n d i v i d u a l i t e m of p e r s o n a l p r o p e r t y owned by the p a r t i e s , and 
we d i s a g r e e t h a t the d i v o r c e judgment i s n o n f i n a l f o r f a i l i n g 
t o do so. However, f o r the b e n e f i t of the p a r t i e s i n v o l v e d i n 
d i v o r c e p r o c e e d i n g s , s p e c i f i c judgments are always p r e f e r r e d . 

8On remand, w h i l e r e c o n s i d e r i n g i t s d i v i s i o n of p r o p e r t y , 
the t r i a l c o u r t may, i n i t s d i s c r e t i o n and s u b j e c t t o the 
r e q u i r e m e n t s of § 30-2-51 (b), award the w i f e a p o r t i o n of the 
husband's r e t i r e m e n t b e n e f i t s . 
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B. D i v i s i o n of the C o l l i n s v i l l e P r o p e r t y 

A l t h o u g h we have remanded the case w i t h i n s t r u c t i o n s t o 

the t r i a l c o u r t t o r e c o n s i d e r i t s p r o p e r t y d i v i s i o n , i n c l u d i n g 

the award of alimony t o the w i f e , we w i l l address the 

husband's argument on a p p e a l t h a t the C o l l i n s v i l l e p r o p e r t y 

was not s u b j e c t t o d i v i s i o n because i t was p a r t of h i s 

s e p a r a t e e s t a t e . S e c t i o n 30-2-51(a), A l a . Code 1975, a l l o w s 

a t r i a l c o u r t t o d i v i d e " p r o p e r t y a c q u i r e d by one p a r t y b e f o r e 

the m a r r i a g e i f 'the p r o p e r t y ... has been used r e g u l a r l y f o r 

the common b e n e f i t of the p a r t i e s d u r i n g the m a r r i a g e . ' " 

S u m e r l i n v. S u m e r l i n , 964 So. 2d 47, 49 ( A l a . C i v . App. 2007) 

(emphasis omitted) ( a f f i r m i n g a judgment awarding t o the w i f e 

the m a r i t a l r e s i d e n c e t h a t was p u r c h a s e d by the husband b e f o r e 

the p a r t i e s ' m a r r i a g e and t h a t was used as h i s p l a c e of 

b u s i n e s s ) . 

The e v i d e n c e p r e s e n t e d i n d i c a t e d t h a t the C o l l i n s v i l l e 

p r o p e r t y was g i v e n t o the husband by h i s p a r e n t s b e f o r e the 

p a r t i e s m a r r i e d and t h a t the p a r t i e s l i v e d on the C o l l i n s v i l l e 

p r o p e r t y f o r the e n t i r e l e n g t h of t h e i r m a r r i a g e . A l t h o u g h 

the e v i d e n c e i n d i c a t e d t h a t the m a j o r i t y of the l a n d t h a t 

composed the C o l l i n s v i l l e p r o p e r t y was used f o r a c a t t l e 
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b u s i n e s s t h a t was o p e r a t e d by the husband and h i s f a t h e r , 

t h e r e was o n l y one deed t o a l l the C o l l i n s v i l l e p r o p e r t y . The 

husband argues t h a t because the w i f e o n l y r e g u l a r l y used a 

s m a l l p a r t of the C o l l i n s v i l l e p r o p e r t y -- the m a r i t a l 

r e s i d e n c e and the s u r r o u n d i n g one-acre of l a n d -- d u r i n g t h e i r 

m a r r i a g e , she s h o u l d be e n t i t l e d t o o n l y a p o r t i o n of t h a t 

p a r t of the C o l l i n s v i l l e p r o p e r t y . 

In response t o the husband's argument, the w i f e , c i t i n g 

R ule 2 8 ( a ) ( 1 0 ) , A l a . R. C i v . P., argues t h a t t h i s c o u r t s h o u l d 

d i s r e g a r d the husband's argument because the husband f a i l e d t o 

c i t e any a u t h o r i t y t o s u p p o r t h i s argument t h a t the t r i a l 

c o u r t e r r e d by c o n s i d e r i n g the C o l l i n s v i l l e p r o p e r t y as a 

whole and by c o n c l u d i n g t h a t i t was m a r i t a l p r o p e r t y s u b j e c t 

t o d i v i s i o n . See Latham v. Department of C o r r . , 927 So. 2d 

815, 822 ( A l a . 2005) ( c i t i n g the w e l l e s t a b l i s h e d r u l e t h a t an 

a p p e l l a t e c o u r t w i l l d i s r e g a r d a p a r t y ' s argument on appe a l 

f o r f a i l u r e t o comply w i t h Rule 2 8 ( a ) ( 1 0 ) ) . The t r i a l c o u r t 

e v i d e n t l y c o n c l u d e d t h a t the C o l l i n s v i l l e p r o p e r t y s h o u l d be 

c o n s i d e r e d as a whole and t h a t , because i t was u n d i s p u t e d t h a t 

p a r t of the C o l l i n s v i l l e p r o p e r t y r e g u l a r l y had been used f o r 

the common b e n e f i t of the p a r t i e s d u r i n g the m a r r i a g e , the 
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C o l l i n s v i l l e p r o p e r t y was m a r i t a l p r o p e r t y . "Whether p r o p e r t y 

i s m a r i t a l or s e p a r a t e p r o p e r t y i s a 'matter f o r the t r i e r of 

f a c t [to de c i d e ] a f t e r r e v i e w i n g a l l the ev i d e n c e i n each 

cas e . ' " Wolf v. Wolf, 666 So. 2d 17, 18 ( A l a . C i v . App. 1995) 

( q u o t i n g S h i r l e y v. S h i r l e y , 600 So. 2d 284, 287 ( A l a . C i v . 

App. 1992)). The husband has p r o v i d e d t h i s c o u r t no b a s i s t o 

supp o r t a r e v e r s a l of the t r i a l c o u r t ' s d e t e r m i n a t i o n t h a t the 

C o l l i n s v i l l e p r o p e r t y s h o u l d be c o n s i d e r e d as a whole. 

A c c o r d i n g l y , we a f f i r m the t r i a l c o u r t ' s d e t e r m i n a t i o n t h a t 

the C o l l i n s v i l l e p r o p e r t y was m a r i t a l p r o p e r t y s u b j e c t t o 

d i v i s i o n . 9 

IV. C o n s t i t u t i o n a l i t y of Paragraph S i x 

F i n a l l y , the husband argues t h a t paragraph s i x of the 

d i v o r c e judgment, s p e c i f i c a l l y the f i r s t s entence of t h a t 

paragraph, i s ambiguous; t h a t i t v i o l a t e s h i s F i r s t Amendment 

9The husband, c i t i n g § 30-2-51 ( a ) , a l s o argues t h a t the 
t r i a l c o u r t f a i l e d t o c o n s i d e r the w i f e ' s s e p a r a t e e s t a t e when 
i t awarded her o n e - h a l f of the proceeds from the s a l e of the 
C o l l i n s v i l l e p r o p e r t y . T h i s argument i s based on h i s 
a s s e r t i o n t h a t the C o l l i n s v i l l e p r o p e r t y i s h i s s e p a r a t e 
e s t a t e . Because we have a f f i r m e d the t r i a l c o u r t ' s 
d e t e r m i n a t i o n t h a t the C o l l i n s v i l l e p r o p e r t y as a whole was 
not p a r t of h i s s e p a r a t e e s t a t e , we r e j e c t the husband's 
arguments made i n h i s i n i t i a l b r i e f on ap p e a l t h a t are 
pre m i s e d upon t h a t a s s e r t i o n . 
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c o n s t i t u t i o n a l r i g h t t o f r e e speech; t h a t i t v i o l a t e s h i s 

c o n s t i t u t i o n a l r i g h t t o a r e l a t i o n s h i p w i t h h i s c h i l d r e n ; and 

t h a t i t i s o v e r l y broad. Paragraph s i x of the d i v o r c e 

judgment s t a t e s , i n p e r t i n e n t p a r t : 

"6. M i n i m i z a t i o n of E m o t i o n a l Trauma on  
C h i l d / C h i l d r e n : N e i t h e r p a r t y s h a l l do or say 
a n y t h i n g t o [the] ... c h i l d r e n of the p a r t i e s , o r i n 
[the] ... c h i l d r e n [ ' ] ( s ) presence and h e a r i n g [ , ] t o 
i n f l u e n c e [the] ... c h i l d r e n about the o t h e r p a r t y 
or about any i s s u e p r e s e n t e d i n t h i s a c t i o n . " 

We cannot agree w i t h the husband t h a t paragraph s i x of 

the d i v o r c e judgment i s ambiguous. Keeping the purpose of 

p aragraph s i x i n mind, i . e . , the m i n i m i z a t i o n of e m o t i o n a l 

trauma on the c h i l d r e n , a p l a i n r e a d i n g of p a r a g r a p h s i x 

r e v e a l s the t r i a l c o u r t ' s i n t e n t i o n t o l i m i t the p a r t i e s ' 

a b i l i t y t o do or say a n y t h i n g t o i n f l u e n c e the c h i l d r e n about 

the i s s u e s p r e s e n t e d i n the d i v o r c e a c t i o n i n a way t h a t would 

harm the c h i l d r e n by c a u s i n g e m o t i o n a l trauma. 

In s u p p o r t of h i s argument t h a t p a r a g r a p h s i x v i o l a t e s 

h i s c o n s t i t u t i o n a l r i g h t t o f r e e speech and h i s c o n s t i t u t i o n a l 

r i g h t t o a r e l a t i o n s h i p w i t h the c h i l d r e n , the husband c i t e s 

the main o p i n i o n i n Jackson v. J a c k s o n , 999 So. 2d 488, 494 

( A l a . C i v . App. 2007) (per Moore, J . , w i t h P i t t m a n and Thomas, 

J J . , c o n c u r r i n g i n the r e s u l t ) , which r e c o g n i z e d a p a r e n t ' s 
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" c o n s t i t u t i o n a l r i g h t t o a r e l a t i o n s h i p w i t h [ h i s or] her 

c h i l d r e n , " c i t i n g Q u i l l i o n v. W a l c o t t , 434 U.S. 246 (1978), 

and h e l d t h a t " [ t ] h e s t a t e s h o u l d not i n t r u d e on [a p a r e n t ' s ] 

c o n s t i t u t i o n a l r i g h t s any more than n e c e s s a r y t o p r o t e c t a 

c o m p e l l i n g s t a t e i n t e r e s t , " c i t i n g M.L.B. v. S.L.J., 519 U.S. 

102 (1996). The husband does not contend t h a t the s t a t e does 

not have a c o m p e l l i n g i n t e r e s t i n p r o t e c t i n g the c h i l d r e n of 

t h i s s t a t e from harm. See Ex p a r t e M.J.W., [Ms. 2091171, 

November 12, 2010] So. 3d , ( A l a . C i v . App. 2010) 

( c i t i n g E.H.G. v. E.R.G., [Ms. 2071061, March 12, 2010] 

So. 3d ( A l a . C i v . App. 2010)) (" [ T ] h i s c o u r t has 

r e c o g n i z e d t h a t the s t a t e has a c o m p e l l i n g i n t e r e s t i n 

p r o t e c t i n g i t s c h i l d r e n from harm."). He argues t h a t 

p a ragraph s i x of the d i v o r c e judgment p r e c l u d e s him from 

s a y i n g a n y t h i n g t o the c h i l d r e n about any i s s u e p r e s e n t e d i n 

the d i v o r c e a c t i o n and t h a t , t h e r e f o r e , p aragraph s i x of the 

d i v o r c e judgment i s so broad t h a t i t i n t e r f e r e s w i t h h i s 

c o n s t i t u t i o n a l r i g h t s i n a manner t h a t i s more than n e c e s s a r y 

t o p r o t e c t the s t a t e ' s c o m p e l l i n g i n t e r e s t i n keeping the 

c h i l d r e n from harm. 

However, a p l a i n r e a d i n g of paragraph s i x does not, as 
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the husband argues, f o r b i d the husband from s a y i n g a n y t h i n g 

whatsoever t o the c h i l d r e n about any i s s u e p r e s e n t e d i n the 

d i v o r c e a c t i o n . Paragraph s i x p r e c l u d e s the husband and the 

w i f e from s a y i n g a n y t h i n g t o " i n f l u e n c e the c h i l d r e n about ... 

any i s s u e p r e s e n t e d i n t h i s a c t i o n , " f o r the s t a t e d purpose of 

m i n i m i z i n g e m o t i o n a l trauma on the c h i l d r e n and thus 

p r o t e c t i n g the c h i l d r e n from harm. The husband does not argue 

t h a t h i s c o n s t i t u t i o n a l r i g h t s t o f r e e speech and a 

r e l a t i o n s h i p w i t h the c h i l d r e n would r e q u i r e t h a t he be 

p e r m i t t e d t o i n f l u e n c e the c h i l d r e n about i s s u e s r e l a t e d t o 

the d i v o r c e a c t i o n i n a manner t h a t would cause the c h i l d r e n 

e m o t i o n a l trauma. T h e r e f o r e , because paragraph s i x does not, 

as the husband s u g g e s t s , f o r b i d a l l communication between the 

husband and the c h i l d r e n r e g a r d i n g any i s s u e r e l a t e d t o the 

d i v o r c e , we need not d e c i d e whether a d i v o r c e judgment t h a t 

d i d so would v i o l a t e a p a r e n t ' s c o n s t i t u t i o n a l r i g h t s t o f r e e 

speech and a r e l a t i o n s h i p w i t h h i s or her c h i l d r e n . 

A c c o r d i n g l y , based on the husband's argument on a p p e a l , we 

f i n d no e r r o r i n paragraph s i x of the d i v o r c e judgment. 

C o n c l u s i o n 

The award of r e t i r e m e n t b e n e f i t s t o the w i f e i s r e v e r s e d 
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and the cause i s remanded f o r the t r i a l c o u r t t o r e c o n s i d e r 

i t s d i v i s i o n of p r o p e r t y and the award of alimony t o the w i f e . 

A l l o t h e r a s p e c t s of the d i v o r c e judgment are a f f i r m e d . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED WITH 

INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n and Thomas, J J . , concur. 

Moore, J . , concurs i n the r a t i o n a l e i n p a r t and concurs 
i n the r e s u l t , w i t h w r i t i n g . 
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MOORE, Ju d g e , c o n c u r r i n g i n t h e r a t i o n a l e i n p a r t and 
c o n c u r r i n g i n t h e r e s u l t . 

I concur i n the r e s u l t t o a f f i r m the t r i a l c o u r t ' s 

d e t e r m i n a t i o n t h a t the C o l l i n s v i l l e p r o p e r t y was m a r i t a l 

p r o p e r t y s u b j e c t t o d i v i s i o n i n P a r t I I I . B . of the main 

o p i n i o n , and I concur i n the r e s u l t t o a f f i r m as t o paragraph 

s i x of the d i v o r c e judgment i n P a r t IV of the main o p i n i o n . 

I concur i n the remainder of the main o p i n i o n . 
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