
REL: 05/06/2011 

Notice: T h i s o p i n i o n i s s u b j e c t t o f o r m a l r e v i s i o n b e f o r e p u b l i c a t i o n i n t h e advance 
s h e e t s o f Southern Reporter. Readers a r e r e q u e s t e d t o n o t i f y t h e Reporter of Decisions, 
Alabama A p p e l l a t e C o u r t s , 300 D e x t e r Avenue, Montgomery, Alabama 36104-3741 ((334) 
229-0649), o f any t y p o g r a p h i c a l o r o t h e r e r r o r s , i n o r d e r t h a t c o r r e c t i o n s may be made 
b e f o r e t h e o p i n i o n i s p r i n t e d i n Southern Reporter. 

ALABAMA COURT OF CIVIL APPEALS 
OCTOBER TERM, 2010-2011 

2090709 

Jeffery K. J a r r e t t 

v. 

Federal National Mortgage Association 

Appeal from Jefferson C i r c u i t Court 
(CV-09-903905) 

THOMPSON, P r e s i d i n g Judge. 

F e d e r a l N a t i o n a l Mortgage A s s o c i a t i o n ("FNMA") f i l e d an 

a c t i o n a g a i n s t J e f f e r y K. J a r r e t t s e e k i n g p o s s e s s i o n of 

c e r t a i n p remises o c c u p i e d by J a r r e t t . I n i t s c o m p l a i n t , FNMA 
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a l l e g e d t h a t i t s p r e d e c e s s o r i n i n t e r e s t had e n t e r e d i n t o a 

mortgage-loan c o n t r a c t w i t h J a r r e t t , t h a t FNMA had f o r e c l o s e d 

on the mortgage, and t h a t , a l t h o u g h i t had s e r v e d J a r r e t t w i t h 

a w r i t t e n demand f o r p o s s e s s i o n of the s u b j e c t p r o p e r t y , 

J a r r e t t had f a i l e d or r e f u s e d t o v a c a t e the p r o p e r t y . The 

r e c o r d i n d i c a t e s t h a t the c o m p l a i n t was s e r v e d on J a r r e t t on 

December 7, 2009. J a r r e t t d i d not answer the c o m p l a i n t , and 

on January 27, 2010, FNMA moved f o r the e n t r y of a d e f a u l t 

judgment. On January 29, 2010, the t r i a l c o u r t g r a n t e d FNMA's 

motion, e n t e r e d a d e f a u l t judgment i n f a v o r of FNMA, and 

i s s u e d a w r i t of p o s s e s s i o n i n f a v o r of FNMA. 

On Fe b r u a r y 12, 2010, J a r r e t t f i l e d a motion p u r s u a n t t o 

Rule 5 5 ( c ) , A l a . R. C i v . P., i n which he sought t o s e t a s i d e 

the d e f a u l t judgment. I n t h a t motion, J a r r e t t a l l e g e d t h a t he 

b e l i e v e d c e r t a i n f a c t s e x i s t e d t h a t , i f proven, would 

c o n s t i t u t e a m e r i t o r i o u s defense t o FNMA's c l a i m , and he 

a l l e g e d t h a t he had a mental d i s a b i l i t y t h a t p r e v e n t e d him 

from b e i n g a b l e t o p r o p e r l y u n d e r s t a n d the s i g n i f i c a n c e of the 

a c t i o n t aken a g a i n s t him. The t r i a l c o u r t summarily d e n i e d 

J a r r e t t ' s Rule 55(c) motion on Febr u a r y 22, 2010. 
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On March 15, 2010, a f t e r a w r i t of e x e c u t i o n had been 

e n t e r e d i n f a v o r of FNMA, J a r r e t t f i l e d an emergency motion 

s e e k i n g a s t a y of e x e c u t i o n of the January 29, 2010, d e f a u l t 

judgment; he a l s o moved the c o u r t t o a p p o i n t a g u a r d i a n ad 

l i t e m t o r e p r e s e n t him. A l s o on March 15, 2010, J a r r e t t f i l e d 

a motion t i t l e d "motion t o a l t e r , amend, or v a c a t e d e n i a l of 

motion t o s e t a s i d e d e f a u l t judgment." I n t h a t motion, 

J a r r e t t argued t h a t he s u f f e r e d from a mental d i s a b i l i t y and 

was incompetent t o manage h i s f i n a n c i a l o b l i g a t i o n s and l e g a l 

m a t t e r s . Based on those a l l e g a t i o n s , J a r r e t t a l l e g e d t h a t the 

t r i a l c o u r t ' s January 29, 2010, d e f a u l t judgment was v o i d f o r 

want of s u b j e c t - m a t t e r j u r i s d i c t i o n ; s p e c i f i c a l l y , he argued 

t h a t a judgment e n t e r e d a g a i n s t an incompetent person i s v o i d . 

We note t h a t the substance of a motion, r a t h e r than i t s t i t l e , 

governs how a motion i s i n t e r p r e t e d . Ex p a r t e A l f a Mut. Gen.  

I n s . Co., 684 So. 2d 1281, 1282 ( A l a . 1996); Ex p a r t e Johnson, 

707 So. 2d 251, 253 ( A l a . C i v . App. 1997). In t h i s case, 

g i v e n the n a t u r e of the a l l e g a t i o n s i n J a r r e t t ' s March 15, 

2010, motion, we i n t e r p r e t t h a t motion as one s e e k i n g r e l i e f 

from the d e f a u l t judgment p u r s u a n t t o Rule 60(b), A l a . R. C i v . 

P. See Weaver v. Weaver, 4 So. 3d 1171, 1172 ( A l a . C i v . App. 
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2008) ( i n t e r p r e t i n g a "motion t o s t r i k e " a judgment on the 

b a s i s of a want of j u r i s d i c t i o n as a motion made pu r s u a n t t o 

Rule 6 0 ( b ) ( 4 ) , which p r o v i d e s f o r r e l i e f from a v o i d 

judgment). 

On A p r i l 5, 2010, w h i l e the Rule 60(b) motion was s t i l l 

p e nding b e f o r e the t r i a l c o u r t , J a r r e t t t i m e l y a p p e a l e d the 

t r i a l c o u r t ' s d e n i a l of h i s Rule 55(c) motion. We note t h a t 

the r e c o r d on ap p e a l i n d i c a t e s t h a t , w h i l e J a r r e t t ' s a p p e a l 

was pending i n t h i s c o u r t , the t r i a l c o u r t conducted an ore 

tenus h e a r i n g on the Rule 60(b) motion; t h a t h e a r i n g f o c u s e d 

on the matter of J a r r e t t ' s competency. The t r i a l c o u r t d e n i e d 

the Rule 60(b) motion, f i n d i n g t h a t J a r r e t t was competent a t 

the time FNMA's c o m p l a i n t was s e r v e d upon him. J a r r e t t d i d 

not a p p e a l the d e n i a l of the Rule 60(b) motion; t h i s a p p e a l 

concerns o n l y the d e n i a l of h i s Rule 55(c) motion t o s e t a s i d e 

the d e f a u l t judgment. 

I t i s w i t h i n the t r i a l c o u r t ' s d i s c r e t i o n t o g r a n t a 

t i m e l y f i l e d motion f i l e d p u r s u a n t t o Rule 55(c) s e e k i n g t o 

se t a s i d e a d e f a u l t judgment. Rule 5 5 ( c ) , A l a . R. C i v . P. 

"That d i s c r e t i o n , a l t h o u g h broad, r e q u i r e s the t r i a l c o u r t t o 

b a l a n c e two competing p o l i c y i n t e r e s t s a s s o c i a t e d w i t h d e f a u l t 
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judgments: the need t o promote j u d i c i a l economy and a 

l i t i g a n t ' s r i g h t t o defend an a c t i o n on the m e r i t s . " Z e l l e r 

v. B a i l e y , 950 So. 2d 1149, 1152 ( A l a . 2006). 

Our supreme c o u r t s e t f o r t h g u i d e l i n e s f o r a t r i a l c o u r t t o 

c o n s i d e r i n b a l a n c i n g those i n t e r e s t s , s t a t i n g : 

"[A] t r i a l c o u r t ' s b r o a d d i s c r e t i o n a r y a u t h o r i t y 
under Rule 55(c) s h o u l d not be e x e r c i s e d w i t h o u t 
c o n s i d e r i n g the f o l l o w i n g t h r e e f a c t o r s : 1) whether 
the defendant has a m e r i t o r i o u s defense; 2) whether 
the p l a i n t i f f w i l l be u n f a i r l y p r e j u d i c e d i f the 
d e f a u l t judgment i s s e t a s i d e ; and 3) whether the 
d e f a u l t judgment was a r e s u l t of the defendant's own 
c u l p a b l e conduct." 

K i r t l a n d v. F o r t Morgan Auth. Sewer Serv., I n c . , 524 So. 2d 

600, 605 ( A l a . 1988). "[O]ur Supreme Court has r e f e r r e d t o 

the K i r t l a n d a n a l y s i s as a p r o c e s s i n which the t r i a l c o u r t i s 

c a l l e d upon t o 'balance the e q u i t i e s , ' 524 So. 2d a t 605, and 

has emphasized the paramount importance of a f f o r d i n g l i t i g a n t s 

an o p p o r t u n i t y t o a t t a i n an a d j u d i c a t i o n on the m e r i t s . " 

Sumlin v. Sumlin, 931 So. 2d 40, 48 ( A l a . C i v . App. 2005) . 

In e x e r c i s i n g i t s d i s c r e t i o n , the t r i a l c o u r t s h o u l d 

presume t h a t the a c t i o n s h o u l d be d e c i d e d on the m e r i t s , 

r a t h e r than by a d e f a u l t judgment: 

" F i r s t , when e x e r c i s i n g d i s c r e t i o n a r y a u t h o r i t y 
p u r s u a n t t o Rule 5 5 ( c ) , a t r i a l judge s h o u l d s t a r t 
w i t h the presumption t h a t cases s h o u l d be d e c i d e d on 

5 



2090709 

the m e r i t s whenever p r a c t i c a b l e . H r i t z v. Woma  
Corp., 732 F.2d 1178, 1181 (3rd C i r . 1984). The 
Alabama C o n s t i t u t i o n and our p a s t o p i n i o n s 
c o n s t r u i n g the d e f a u l t judgment r u l e s u p p o r t the 
c o n c l u s i o n t h a t the i n t e r e s t i n p r e s e r v i n g a 
l i t i g a n t ' s r i g h t t o a t r i a l on the m e r i t s i s 
paramount and, t h e r e f o r e , outweighs the i n t e r e s t of 
p r omoting j u d i c i a l economy. We have r e p e a t e d l y h e l d 
t h a t the t r i a l c o u r t ' s use of i t s d i s c r e t i o n a r y 
a u t h o r i t y s h o u l d be r e s o l v e d i n f a v o r of the 
d e f a u l t i n g p a r t y where t h e r e i s doubt as t o the 
p r o p r i e t y o f the d e f a u l t judgment. Johnson v.  
Moore, 514 So. 2d 1343 ( A l a . 1987); E l l i o t t v.  
Stephens, [399 So. 2d 240 ( A l a . 1 9 8 1 ) ] ; O l i v e r v.  
Sawyer, 359 So. 2d 368 ( A l a . 1978); K n i g h t v. D a v i s , 
356 So. 2d 156 ( A l a . 1978). We have a f f i r m a t i v e l y 
acknowledged the d i s f a v o r a b l e t r e a t m e n t a f f o r d e d 
d e f a u l t judgments on the ground t h a t such judgments 
p r e c l u d e a t r i a l on the m e r i t s . O l i v e r v. Sawyer, 
su p r a , a t 369. We have a l s o c o n s t r u e d Rule 55(c) as 
c o n t e m p l a t i n g a l i b e r a l e x e r c i s e of a t r i a l c o u r t ' s 
d i s c r e t i o n i n f a v o r of s e t t i n g a s i d e d e f a u l t 
judgments. Ex p a r t e I l l i n o i s C e n t r a l G u l f R.R., 514 
So. 2d 1283 ( A l a . 1987). Moreover, A r t i c l e 1, §§ 6 
and 13, Alabama C o n s t i t u t i o n of 1901, by 
g u a r a n t e e i n g the due p r o c e s s r i g h t s of c i t i z e n s , and 
A r t i c l e 1, § 10, by h o l d i n g i n v i o l a t e a person's 
r i g h t t o defend h i m s e l f i n a c i v i l a c t i o n t o which 
he i s a p a r t y , e l u c i d a t e s t h i s s t a t e ' s commitment t o 
p r o t e c t an i n d i v i d u a l ' s r i g h t t o a t t a i n an 
a d j u d i c a t i o n on the m e r i t s and t o a f f o r d l i t i g a n t s 
an o p p o r t u n i t y t o defend. We, t h e r e f o r e , 
e m p h a t i c a l l y h o l d t h a t a t r i a l c o u r t , i n d e t e r m i n i n g 
whether t o g r a n t or t o deny a motion t o s e t a s i d e a 
d e f a u l t judgment, s h o u l d e x e r c i s e i t s broad 
d i s c r e t i o n a r y powers w i t h l i b e r a l i t y and s h o u l d 
b a l a n c e the e q u i t i e s of the case w i t h a s t r o n g b i a s 
toward a l l o w i n g the defendant t o have h i s day i n 
c o u r t . " 
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K i r t l a n d v. F o r t Morgan Auth. Sewer Serv., I n c . , 524 So. 2d a t 

604-05. See a l s o Sanders v. Weaver, 583 So. 2d 1326, 1328 

( A l a . 1991) ("Although Rule 5 5 ( c ) , [ A l a . ] R. C i v . P., v e s t s 

the t r i a l c o u r t w i t h d i s c r e t i o n i n r u l i n g on a Rule 55(c) 

motion, A r t i c l e I , §§ 6, 10, and 13, of the Alabama 

C o n s t i t u t i o n of 1901 r e q u i r e s t h a t a t r i a l c o u r t e x h i b i t a 

l a r g e and l i b e r a l d i s c o n t e n t a g a i n s t a d j u d i c a t i o n of r i g h t s by 

d e f a u l t . " ) ; Sumlin v. Sumlin, 931 So. 2d a t 49 ("In r e v i e w i n g 

t r i a l - c o u r t d e c i s i o n s d e n y ing r e l i e f from d e f a u l t judgments, 

we must ta k e car e not t o a b d i c a t e our r e s p o n s i b i l i t y as an 

a p p e l l a t e c o u r t t o ensure t h a t t r i a l c o u r t s , w i t h i n t he 

d i s c r e t i o n a f f o r d e d them, are f a i r l y b a l a n c i n g the e q u i t i e s i n 

such cases and p r e s e r v i n g the ' s t r o n g b i a s ' i n f a v o r of 

d e c i d i n g cases on t h e i r m e r i t s . " ) . 

In a d d i t i o n t o o t h e r m a t t e r s , J a r r e t t ' s Rule 55(c) motion 

a l l e g e d t h a t J a r r e t t was m e n t a l l y d i s a b l e d , t h a t he was 

m e n t a l l y d i s a b l e d a t the time of the e x e c u t i o n of the 

mortgage, and t h a t , as a r e s u l t of h i s d i s a b i l i t y , he had not 

u n d e r s t o o d the e f f e c t s of FNMA's a c t i o n a g a i n s t him or the 

"n e c e s s a r y a c t i o n r e q u i r e d of him t o respond and p r o t e c t 
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h i m s e l f . " 1 In t h i s case, the t r i a l c o u r t d e n i e d J a r r e t t ' s 

Rule 55(c) motion w i t h o u t c o n d u c t i n g a h e a r i n g or i n d i c a t i n g 

t h a t i t had c o n s i d e r e d the K i r t l a n d f a c t o r s . T h i s c o u r t has 

r e v e r s e d a t r i a l c o u r t ' s judgment denying a Rule 55(c) motion 

when the r e c o r d f a i l s t o demonstrate t h a t the t r i a l c o u r t 

c o n s i d e r e d the f a c t o r s s e t f o r t h i n K i r t l a n d . CHO R e a l E s t a t e  

H o l d i n g s , I n c . v. Wyatt, 680 So. 2d 372 ( A l a . C i v . App. 1996); 

White v. Westmoreland, 680 So. 2d 348 ( A l a . C i v . App. 1996). 

Given the f a c t s of t h i s case, we r e v e r s e the judgment and 

remand the cause f o r the t r i a l c o u r t t o c o n s i d e r J a r r e t t ' s 

motion i n l i g h t of the K i r t l a n d f a c t o r s . Cobb v. L o v e l e s s , 

807 So. 2d 586 ( A l a . C i v . App. 2001); see a l s o Thibodeau v.  

Thibodeau, 10 So. 3d 529 ( A l a . C i v . App. 2008); Campbell v.  

Campbell, 910 So. 2d 1288 ( A l a . C i v . App. 2005). 

We note t h a t the t r i a l c o u r t ' s r u l i n g on J a r r e t t ' s R u l e 

60(b) motion does not render the i s s u e s r a i s e d i n t h i s a p p e a l 

1The Rule 55(c) motion s t a t e s , i n p a r t : 

" [ J a r r e t t ] has i s [ s i c ] d i s a b l e d due t o m e n t a l l y 
r e t a r d a t i o n as t h a t term i s d e f i n e d by [§] 12.05 of 
[ s i c ] the S o c i a l S e c u r i t y D i s a b i l i t y E v a l u a t i o n . 
For t h a t reason, [ J a r r e t t ] has been deemed d i s a b l e d 
by the S o c i a l S e c u r i t y A d m i n i s t r a t i o n and has been 
d i s a b l e d a t a l l times p e r t i n e n t t o t h i s mortgage 
made the b a s i s of t h i s [ a c t i o n ] . " 
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moot. In r u l i n g on t h a t motion, the t r i a l c o u r t made a 

f i n d i n g p e r t a i n i n g o n l y t o J a r r e t t ' s competency; i t d i d not 

address the K i r t l a n d f a c t o r s i n t h a t r u l i n g . 

J a r r e t t a l s o argues t h a t the t r i a l c o u r t e r r e d i n f a i l i n g 

t o a p p o i n t a g u a r d i a n ad l i t e m t o r e p r e s e n t him. However, the 

t r i a l c o u r t d i d not r u l e on the motion t o a p p o i n t a g u a r d i a n 

ad l i t e m , and, t h e r e f o r e , t h e r e i s no adverse r u l i n g t h a t t h i s 

c o u r t may c o n s i d e r upon a p p e a l . F u r t h e r , Rule 1 7 ( c ) , A l a . R. 

C i v . P., which s e t s f o r t h the law w i t h r e s p e c t t o the 

appointment of a g u a r d i a n ad l i t e m , p r o v i d e s , i n p e r t i n e n t 

p a r t : "The c o u r t s h a l l a p p o i n t a g u a r d i a n ad l i t e m ... (2) 

f o r an incompetent person not o t h e r w i s e r e p r e s e n t e d i n an 

a c t i o n and may make any o t h e r o r d e r s i t deems p r o p e r f o r the 

p r o t e c t i o n of the ... incompetent p e r s o n . " We note t h a t the 

t r i a l c o u r t , i n r u l i n g on the Rule 60(b) motion, d e t e r m i n e d 

t h a t J a r r e t t was not incompetent. We cannot say t h a t J a r r e t t 

has demonstrated e r r o r w i t h r e g a r d t o t h i s argument. 

REVERSED AND REMANDED. 

Pi t t m a n and Bryan, J J . , concur. 

Thomas, J . , d i s s e n t s , w i t h w r i t i n g , which Moore, J . , 

j o i n s . 
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THOMAS, Judge, d i s s e n t i n g . 

I r e s p e c t f u l l y d i s s e n t from the r e v e r s a l of the t r i a l 

c o u r t ' s judgment denying J e f f e r y K. J a r r e t t ' s motion t o s e t 

a s i d e the d e f a u l t judgment. In h i s Rule 5 5 ( c ) , A l a . R. C i v . 

P., motion t o s e t a s i d e the d e f a u l t judgment, J a r r e t t s t a t e d 

t h a t F e d e r a l N a t i o n a l Mortgage A s s o c i a t i o n had r e p r e s e n t e d 

t h a t i t had p u r c h a s e d J a r r e t t ' s p r o p e r t y a t a p r o p e r l y 

conducted f o r e c l o s u r e s a l e and t h a t i t t h e r e f o r e had the r i g h t 

t o seek e j e c t m e n t of J a r r e t t from the p r o p e r t y . J a r r e t t then 

a l l e g e d t h a t " [ i ] t i s a n t i c i p a t e d t h a t the documents r e g a r d i n g 

t h i s mortgage s u b j e c t of t h i s l i t i g a t i o n w i l l r e v e a l t h a t t h e y 

do not p r o p e r l y convey the s u b j e c t mortgage" and t h a t J a r r e t t 

" b e l i e v e s he can p r o v e " t h a t the f o r e c l o s u r e s a l e was w r o n g f u l 

and t h a t the f o r e c l o s i n g e n t i t y l a c k e d s t a n d i n g . J a r r e t t then 

s t a t e s i n h i s motion t h a t , " [ i ] f F e d e r a l N a t i o n a l Mortgage 

A s s o c i a t i o n d i d not have the r i g h t t o p o s s e s s i o n a t the time 

the s u i t was brought, then the c o u r t l a c k e d s u b j e c t m a t t e r 

j u r i s d i c t i o n t o make any judgment a g a i n s t [ J a r r e t t ] r e g a r d i n g 

h i s p r o p e r t y and the e n t r y of d e f a u l t of January 29, 2010 i s 

v o i d . " I do not agree w i t h the main o p i n i o n t h a t the t r i a l 

c o u r t ' s d e n i a l of J a r r e t t ' s motion v i o l a t e s the p rocedure s e t 
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out i n K i r t l a n d v. F o r t Morgan A u t h o r i t y Sewer S e r v i c e , I n c . , 

524 So. 2d 600 ( A l a . 1988). 

As our supreme c o u r t e x p l a i n e d i n Baker v. Jones, 614 So. 

2d 450, 451 ( A l a . 1993): 

"To s u p p o r t a motion t o s e t a s i d e a d e f a u l t 
judgment, the d e f a u l t i n g p a r t y must produce e v i d e n c e 
of a m e r i t o r i o u s defense t h a t i n d i c a t e s t h a t the 
case c o u l d be d e c i d e d d i f f e r e n t l y i f t r i e d on the 
m e r i t s and thus j u s t i f i e s r e o p e n i n g the case so t h a t 
j u s t i c e can be done. K i r t l a n d . A d e f a u l t i n g p a r t y 
has s a t i s f a c t o r i l y made a showing of a m e r i t o r i o u s 
defense when a l l e g a t i o n s i n an answer or i n a motion 
and i t s s u p p o r t i n g a f f i d a v i t s , i f proven a t t r i a l , 
would c o n s t i t u t e a complete defense t o the c l a i m s 
a g a i n s t the movant or when s u f f i c i e n t e v i d e n c e has 
been adduced e i t h e r by way of a f f i d a v i t or by some 
o t h e r means t o w a r r a n t s u b m i s s i o n of the case t o the 
j u r y . K i r t l a n d . The a l l e g a t i o n s s e t f o r t h t o 
e s t a b l i s h the defense must be more than bare l e g a l 
c o n c l u s i o n s ; t h e y must c o u n t e r the a l l e g a t i o n s i n 
the c o m p l a i n t w i t h s p e c i f i c l e g a l grounds 
s u b s t a n t i a t e d by a b a s i s of c r e d i b l e e v i d e n c e . 
K i r t l a n d . " 

The d e f a u l t i n g p a r t y i n Baker had f i l e d a motion t o s e t a s i d e 

a d e f a u l t judgment i n which he had a l l e g e d : 

"'The judgment i s v o i d on i t s f a c e i n t h a t 
the P l a i n t i f f ' s c o m p l a i n t i s f i l e d i n the 
name of S y l v i a Jones. The note and mortgage 
i n q u e s t i o n and sued upon was g r a n t e d t o 
F r i d a y , I n c . , a c o r p o r a t i o n , [and not] t o 
P l a i n t i f f , S y l v i a Jones. S y l v i a Jones i s 
not the r e a l p a r t y i n i n t e r e s t nor i s she 
the c o r r e c t p a r t y and she does not own the 
note and mortgage.'" 
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Baker, 614 So. 2d a t 451. Our supreme c o u r t r e j e c t e d t h i s 

a l l e g a t i o n as b e i n g i n s u f f i c i e n t under K i r t l a n d t o e s t a b l i s h 

a m e r i t o r i o u s d efense. I d . The Baker c o u r t s t a t e d : 

"Baker's c o n c l u s i o n , i f proven a t t r i a l , would 
comprise a complete defense t o the a c t i o n a g a i n s t 
him; however, he f a i l e d t o submit any f a c t u a l b a s i s 
f o r h i s c l a i m s . The r e c o r d c o n t a i n s no a f f i d a v i t s or 
s u p p o r t i n g e v i d e n c e t o s u b s t a n t i a t e the bare l e g a l 
c o n c l u s i o n t h a t S y l v i a Jones d i d not own the note 
and mortgage. In h i s p l e a d i n g , Baker merely based 
h i s c o n c l u s i o n s on the f a c t t h a t Jones h e r s e l f had 
not o f f e r e d e v i d e n c e t o show t h a t her c o r p o r a t i o n , 
F r i d a y , I n c . , had a s s i g n e d the note t o her; however, 
Baker never q u e s t i o n e d the assignment and never 
r a i s e d t h i s i s s u e u n t i l he f i l e d h i s second motion 
t o s e t a s i d e the d e f a u l t judgment. I t i s the burden 
of the movant, not the opposing p a r t y , t o p r o v i d e a 
' d e f i n i t e r e c i t a t i o n of f a c t s ' t o s u p p o r t the 
movant's c o n c l u s i o n s of law. K i r t l a n d . The movant 
must f i r s t s u p p o r t h i s own c o n c l u s i o n s w i t h f a c t s 
b e f o r e the burden s h i f t s t o the o p p o s i n g p a r t y t o 
o f f e r e v i d e n c e i n r e b u t t a l . In t h i s case, Baker 
f a i l e d t o p r o v i d e the f a c t s n e c e s s a r y t o e s t a b l i s h 
a m e r i t o r i o u s d e f e n s e . " 

I d . 

More r e c e n t l y , our supreme c o u r t has a g a i n r e i t e r a t e d the 

requirement t h a t "the d e f a u l t i n g p a r t y has the i n i t i a l burden 

of d e m o n s t r a t i n g the e x i s t e n c e of the t h r e e K i r t l a n d f a c t o r s . " 

C a r r o l l v. W i l l i a m s , 6 So. 3d 463, 467 ( A l a . 2008). A l t h o u g h 

the d e f a u l t i n g p a r t y i n C a r r o l l had a l s o f a i l e d t o e s t a b l i s h 

a l a c k of p r e j u d i c e t o the defendant and a l a c k of h i s own 
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c u l p a b l e conduct, the c o u r t d i d s t a t e t h a t " C a r r o l l ' s 

a s s e r t i o n t h a t he has a m e r i t o r i o u s defense t o W i l l i a m s ' s 

c l a i m i s n o t h i n g more than a bare l e g a l c o n c l u s i o n u n s upported 

by a f f i d a v i t or o t h e r e v i d e n c e . " C a r r o l l v. W i l l i a m s , 6 So. 

3d a t 468. D e s p i t e the f a c t t h a t C a r r o l l ' s Rule 55(c) motion 

had been d e n i e d by o p e r a t i o n o f law, the C a r r o l l c o u r t 

d e t ermined t h a t C a r r o l l ' s f a i l u r e t o meet h i s i n i t i a l burden 

under K i r t l a n d o b v i a t e d the need f o r the t r i a l c o u r t t o have 

h e l d a h e a r i n g . I d . 

Because of our supreme c o u r t ' s d e c i s i o n s i n C a r r o l l and 

Baker, I cannot agree w i t h the main o p i n i o n t h a t the t r i a l 

c o u r t ' s d e n i a l of J a r r e t t ' s motion t o s e t a s i d e the d e f a u l t 

judgment s h o u l d be r e v e r s e d . I do not t h i n k t h a t J a r r e t t 

s a t i s f i e d h i s i n i t i a l burden under K i r t l a n d . Because the 

C a r r o l l c o u r t d e t e r m i n e d t h a t a d e n i a l of a motion t o s e t 

a s i d e a d e f a u l t judgment by o p e r a t i o n of law may be a f f i r m e d 

when the d e f a u l t i n g p a r t y f a i l s t o meet h i s or her i n i t i a l 

burden under K i r t l a n d , I would a f f i r m the t r i a l c o u r t ' s d e n i a l 

of J a r r e t t ' s motion. 

Moore, J . , co n c u r s . 
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