
REL: 1/07/2011 

Notice: T h i s o p i n i o n i s s u b j e c t t o f o r m a l r e v i s i o n b e f o r e p u b l i c a t i o n i n t h e advance 
s h e e t s o f Southern Reporter. Readers a r e r e q u e s t e d t o n o t i f y t h e Reporter of Decisions, 
Alabama A p p e l l a t e C o u r t s , 300 D e x t e r Avenue, Montgomery, Alabama 36104-3741 ((334) 
229-0649), o f any t y p o g r a p h i c a l o r o t h e r e r r o r s , i n o r d e r t h a t c o r r e c t i o n s may be made 
b e f o r e t h e o p i n i o n i s p r i n t e d i n Southern Reporter. 

ALABAMA COURT OF CIVIL APPEALS 
OCTOBER TERM, 2010-2011 

2090718 

Carl A l l e n Goetsch 

v. 

Joyce P. Goetsch 

Appeal from Madison C i r c u i t Court 
(DR-00-1970.02) 

THOMAS, Judge. 

T h i s i s the f o u r t h time these p a r t i e s have been b e f o r e 

t h i s c o u r t on appeal from d i v o r c e or p o s t d i v o r c e p r o c e e d i n g s . 

Goetsch v. Goetsch, 990 So. 2d 403 ( A l a . C i v . App. 2008) 

("Goetsch I I I " ) ; Goetsch v. Goetsch, 949 So. 2d 155 ( A l a . C i v . 
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App. 2006) ("Goetsch I I " ) ; and Goetsch v. Goetsch (No. 

2011202, May 30, 2002), 885 So. 2d 858 ( A l a . C i v . App. 

2 0 0 3 ) ( t a b l e ) ("Goetsch I " ) . 1 In t h i s a p p e a l , C a r l A l l e n 

Goetsch ("the f a t h e r " ) a p p e a l s the t r i a l c o u r t ' s i m p o s i t i o n of 

p o s t m i n o r i t y e d u c a t i o n a l s upport f o r the b e n e f i t of the 

p a r t i e s ' o l d e s t son, C h r i s , on the b a s i s t h a t C h r i s i s the 

b e n e f i c i a r y of a t r u s t t h a t i s a v a i l a b l e t o p r o v i d e funds t o 

d e f r a y the c o s t s of h i s c o l l e g e e d u c a t i o n . 

The f a t h e r and Joyce P. Goetsch ("the mother") have had 

an a c r i m o n i o u s p o s t d i v o r c e r e l a t i o n s h i p . In an e a r l i e r 

o p i n i o n i s s u e d by t h i s c o u r t , we o u t l i n e d the h i s t o r y of t h i s 

f a m i l y and the i s s u e s s u r r o u n d i n g the c u s t o d y and v i s i t a t i o n 

p r o v i s i o n s r e l e v a n t t o the p a r t i e s ' t h r e e c h i l d r e n , C h r i s , 

M i c h a e l , and Courtney. Goetsch I I I , 990 So. 2d a t 406-11. Of 

the t h r e e c h i l d r e n , C h r i s has m a i n t a i n e d the most c o n t a c t w i t h 

h i s f a t h e r , but even he d e s c r i b e s t h e i r c o n t a c t as m i n i m a l . 

1The p a r t i e s have each a l s o appeared as a p e t i t i o n e r 
s e e k i n g a w r i t of mandamus i n t h i s c o u r t . Ex p a r t e C a r l A l l e n 
Goetsch (No. 2091013, September 8, 2010), So. 3d ( A l a . 
C i v . App. 2010) ( t a b l e ) ; Ex p a r t e Joyce P. Goetsch (No. 
2060259, F e b r u a r y 6, 2007), 8 So. 3d 1047 ( A l a . C i v . App. 
2007) ( t a b l e ) . 
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C h r i s began h i s undergraduate s t u d i e s a t Auburn 

U n i v e r s i t y i n August 2008. In December 2008, the mother f i l e d 

an a c t i o n s e e k i n g p o s t m i n o r i t y e d u c a t i o n a l s upport f o r C h r i s . 

The f a t h e r answered the p e t i t i o n and a s s e r t e d i n h i s answer 

t h a t an "abundant t r u s t [ h a d been] e s t a b l i s h e d f o r [ C h r i s ' s ] 

e d u c a t i o n . " 

A f t e r a t r i a l over t h r e e days i n June and August 2009, 

the t r i a l c o u r t e n t e r e d a judgment o r d e r i n g the f a t h e r t o be 

r e s p o n s i b l e f o r 80% of C h r i s ' s p o s t m i n o r i t y e d u c a t i o n a l 

expenses. The judgment s t a t e s , i n p a r t , t h a t 

" [ t ] h e Court has c o n s i d e r e d and e x p r e s s l y r e j e c t s 
the a s s e r t i o n of the [ f a t h e r ] t h a t he s h o u l d a v o i d 
any r e s p o n s i b i l i t y f o r h i s son's c o l l e g e e d u c a t i o n 
because of the t r u s t t h a t c u r r e n t l y e x i s t s i n f a v o r 
of t h a t c h i l d . The Court has examined the t r u s t 
i n s t r u m e n t and r e c e i v e d t e s t i m o n y of the T r u s t e e , by 
way of d e p o s i t i o n , and determines t h a t the t r u s t 
e x p l i c i t l y i n d i c a t e s i t s h o u l d not be used t o d e f r a y 
o b l i g a t i o n s of the p a r e n t s . F u r t h e r , the Court notes 
t h a t e d u c a t i o n a l expenses were not the p r i m a r y 
purpose of s a i d t r u s t , as e s t a b l i s h e d , and t h a t the 

In a d d i t i o n , the judgment c o n t a i n s the t y p i c a l r e s t r i c t i o n s on 

p o s t m i n o r i t y - e d u c a t i o n a l - s u p p o r t awards, i n c l u d i n g r e q u i r i n g 

C h r i s t o m a i n t a i n a "C" average, r e q u i r i n g t h a t C h r i s be a 

f u l l - t i m e s t u d e n t , and p r o v i d i n g t h a t the f a t h e r ' s o b l i g a t i o n 

a v a i l a b l e f o r e d u c a t i o n 
f o u r y e a r s or age 23 and 
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e x p i r e s upon C h r i s ' s c o m p l e t i o n of an undergraduate degree or 

C h r i s ' s r e a c h i n g the age of 23 y e a r s . The judgment f u r t h e r 

s t a t e s t h a t i t " r e l a t e s back t o the date t h a t the p a r t i e s ' 

c h i l d was a c c e p t e d t o c o l l e g e and each p a r t y i s c r e d i t e d w i t h 

any expense p a i d or advanced by e i t h e r t o d a t e " ; however, the 

judgment does not s p e c i f y a d o l l a r amount of p r e v i o u s l y 

i n c u r r e d expenses t h a t the f a t h e r must pay. The f a t h e r 

a p p e a l s . 

G e n e r a l l y , the d e c i s i o n whether t o award p o s t m i n o r i t y 

e d u c a t i o n a l s upport i s w i t h i n the d i s c r e t i o n of the t r i a l 

c o u r t a f t e r c o n s i d e r a t i o n of the f a c t o r s s e t out i n Ex p a r t e  

B a y l i s s , 550 So. 2d 986, 987 ( A l a . 1989). Gabel v. L o r e s , 608 

So. 2d 1365, 1366 ( A l a . C i v . App. 1992). When the e v i d e n c e 

r e g a r d i n g those f a c t o r s i s i n c o n f l i c t , the t r i a l c o u r t ' s 

f a c t u a l f i n d i n g s are presumed c o r r e c t . Abernathy v. S u l l i v a n , 

676 So. 2d 939, 941 ( A l a . C i v . App. 1996). However, the t r i a l 

c o u r t ' s l e g a l c o n c l u s i o n s and i t s a p p l i c a t i o n of the law t o 

the f a c t s are not c l o t h e d w i t h such a p r e s u m p t i o n ; r e v i e w of 

those m a t t e r s i s de novo. Henderson v. Henderson, 978 So. 2d 

36, 39 ( A l a . C i v . App. 2007). 
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In May 2008, C h r i s g r a d u a t e d from h i g h s c h o o l . The 

f a t h e r h o s t e d a barbeque f o r C h r i s and f o u r f r i e n d s i n e i t h e r 

l a t e May or e a r l y June 2008. Around t h a t t i m e , C h r i s and the 

f a t h e r d i s c u s s e d g e n e r a l l y C h r i s ' s p l a n s f o r c o l l e g e and the 

f a t h e r e x p l a i n e d t o C h r i s t h a t a t r u s t s e t up by the f a t h e r ' s 

p a r e n t s , K a r l and Anne Goetsch ("the p a t e r n a l g r a n d p a r e n t s " ) , 

was a v a i l a b l e t o pay f o r C h r i s ' s e d u c a t i o n a l expenses. The 

f a t h e r encouraged C h r i s t o c o n t a c t one of the t r u s t e e s of 

C h r i s ' s t r u s t , Dr. Donald R o w e l l , the f a t h e r ' s b r o t h e r - i n - l a w . 

The o t h e r t r u s t e e of C h r i s ' s t r u s t i s one of the f a t h e r ' s 

s i s t e r s , E l i z a b e t h R o w e l l . 

C h r i s d i d c o r r e s p o n d w i t h Dr. R o w e l l on a few o c c a s i o n s 

r e g a r d i n g h i s c o l l e g e p l a n s , which, a t one p o i n t , i n c l u d e d 

c o n s i d e r i n g a t t e n d i n g c o l l e g e i n C a l i f o r n i a . Dr. R o w e l l 

i n f o r m e d C h r i s t h a t the t r u s t would be a b l e t o fund h i s 

undergraduate e d u c a t i o n and p o s s i b l y even fund a t l e a s t p a r t 

of a p o s t g r a d u a t e degree. C h r i s then i n f o r m e d Dr. R o w e l l t h a t 

the f a t h e r was r e f u s i n g t o pay f o r C h r i s ' s c o l l e g e e d u c a t i o n 

and t h a t the mother was g o i n g t o t a k e the f a t h e r t o c o u r t t o 

seek payment of what C h r i s termed a " p a r e n t a l o b l i g a t i o n " t o 

pay f o r t h a t e d u c a t i o n . 
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C h r i s a l s o r e q u e s t e d t h a t Dr. R o w e l l advance t r u s t funds 

t o pay f o r a new a u t o m o b i l e t h a t C h r i s had s e l e c t e d -- a 2008 

I n f i n i t i G37 — which c o s t an e s t i m a t e d $43,000. Dr. R o w e l l 

d e n i e d C h r i s ' s r e q u e s t , s t a t i n g i n h i s e l e c t r o n i c - m a i l 

response t o C h r i s t h a t "your g r a n d p a r e n t s ... would be upset 

i f the i n i t i a l o u t l a y from the t r u s t i n t e n d e d f o r your 

e d u c a t i o n was used t o purchase a $43,000 s p o r t s c a r . " Dr. 

R o w e l l d i d , however, advance t r u s t funds t o pay f o r a l a p t o p 

computer f o r C h r i s . Dr. R o w e l l a l s o s a i d t h a t he had agreed 

w i t h C h r i s t h a t the t r u s t s h o u l d not pay a n y t h i n g toward h i s 

f i r s t y e a r ' s c o l l e g e expenses u n t i l the t r i a l c o u r t r u l e d on 

the pending p e t i t i o n s e e k i n g p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t . 

The f a t h e r makes s e v e r a l arguments on a p p e a l , i n c l u d i n g 

t h a t the t r i a l c o u r t e r r e d when i t d e termined t h a t the t r u s t 

c o u l d not be used t o fund C h r i s ' s e d u c a t i o n because the t r u s t 

was not i n t e n d e d t o d e f r a y the o b l i g a t i o n s of the p a r e n t s and 

because e d u c a t i o n was not the t r u s t ' s p r i m a r y purpose and t h a t 

the t r i a l c o u r t e r r e d because, under C a l i f o r n i a law, the 

f a t h e r was not o b l i g a t e d t o pay p o s t m i n o r i t y e d u c a t i o n a l 
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sup p o r t f o r C h r i s . 2 However, because we f i n d i t d i s p o s i t i v e , 

we w i l l f i r s t address the f a t h e r ' s argument t h a t the t r i a l 

c o u r t d i d not p r o p e r l y c o n s i d e r C h r i s ' s t r u s t as a f i n a n c i a l 

r e s o u r c e a v a i l a b l e t o C h r i s t o d e f r a y the c o s t s of h i s own 

c o l l e g e e d u c a t i o n . See Ex p a r t e B a y l i s s , 550 So. 2d a t 987 

( s t a t i n g t h a t a t r i a l c o u r t c o n s i d e r i n g whether t o o r d e r a 

p a r e n t t o pay p o s t m i n o r i t y e d u c a t i o n a l s upport " s h a l l c o n s i d e r 

a l l r e l e v a n t f a c t o r s t h a t s h a l l appear r e a s o n a b l e and 

n e c e s s a r y , i n c l u d i n g p r i m a r i l y the f i n a n c i a l r e s o u r c e s of the 

p a r e n t s and the c h i l d " (emphasis o m i t t e d ; emphasis added)). 

The mother argues, however, t h a t because C h r i s has no c o n t r o l 

over the funds of the t r u s t and must r e l y on the t r u s t e e s t o 

2We r e j e c t the argument t h a t C a l i f o r n i a law would govern 
the d e t e r m i n a t i o n of what duty the f a t h e r might have t o 
s u pport C h r i s ; because the duty t o s upport one's minor c h i l d 
i s d e t e r m i n e d by the s t a t e of the p a r e n t ' s d o m i c i l e , the 
f a t h e r ' s p o t e n t i a l duty t o pay p o s t m i n o r i t y e d u c a t i o n a l 
s u pport would a l s o be d e t e r m i n e d under the law of the f a t h e r ' s 
d o m i c i l e — Alabama. See Yarborough v. Yarborough, 2 90 U.S. 
202, 211 (1933) ("The c h a r a c t e r and e x t e n t of the f a t h e r ' s 
o b l i g a t i o n , and the s t a t u s of the minor, are d e termined 
o r d i n a r i l y , not by the p l a c e of the minor's r e s i d e n c e , but by 
the law of the f a t h e r ' s d o m i c i l e . " ) ; Ex p a r t e B a y l i s s , 550 So. 
2d a t 993 ( s t a t i n g t h a t , " [ i ] n expanding the e x c e p t i o n t o the 
g e n e r a l r u l e ( t h a t a d i v o r c e d , n o n c u s t o d i a l p a r e n t has no duty 
t o support h i s c h i l d a f t e r t h a t c h i l d reaches m a j o r i t y ) t o 
i n c l u d e the c o l l e g e e d u c a t i o n e x c e p t i o n , we are merely 
r e f u s i n g t o l i m i t the word ' c h i l d r e n ' t o minor c h i l d r e n " ) . 
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d i s b u r s e the funds as the t r u s t e e s see f i t , the t r i a l c o u r t 

p r o p e r l y d e termined t h a t the t r u s t was not an a v a i l a b l e 

f i n a n c i a l r e s o u r c e f o r C h r i s . 

The t r u s t i n s t r u m e n t c l e a r l y i n d i c a t e s t h a t the t r u s t 

fund e s t a b l i s h e d f o r C h r i s by the p a t e r n a l g r a n d p a r e n t s was 

i n t e n d e d t o , among o t h e r t h i n g s , p r o v i d e f u n d i n g f o r 

e d u c a t i o n a l expenses. The e v i d e n c e a t t r i a l i n c l u d e d the 

d e p o s i t i o n t e s t i m o n y of Dr. R o w e l l and correspondence between 

C h r i s and Dr. R o w e l l r e g a r d i n g the t r u s t and C h r i s ' s 

e d u c a t i o n a l p l a n s . Dr. R o w e l l t e s t i f i e d t h a t f u n d i n g C h r i s ' s 

e d u c a t i o n was a p r i m a r y reason t h a t the p a t e r n a l g r a n d p a r e n t s 

e s t a b l i s h e d the t r u s t . In a d d i t i o n , Dr. R o w e l l ' s 

correspondence w i t h C h r i s i n d i c a t e d t h a t Dr. R o w e l l , as 

t r u s t e e , was w i l l i n g t o d i s b u r s e t r u s t funds t o d e f r a y the 

c o s t s of " t u i t i o n , f e e s , r e n t , food, t e l e p h o n e , and books." 

Dr. R o w e l l i n d i c a t e d by e l e c t r o n i c m a i l t o C h r i s t h a t 

" t r a n s p o r t a t i o n , h e a l t h - c a r e a l l o w a n c e and p e r s o n a l expenses" 

would be the r e s p o n s i b i l i t y of C h r i s ' s p a r e n t s . Dr. R o w e l l 

f u r t h e r t e s t i f i e d t h a t the p a t e r n a l g r a n d p a r e n t s had i n mind 

the purpose of p a y i n g f o r a c o l l e g e e d u c a t i o n when the y 

e s t a b l i s h e d the t r u s t f o r C h r i s . Dr. R o w e l l t e s t i f i e d t h a t he 
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had e x p e c t e d t h a t the t r u s t would fund C h r i s ' s c o l l e g e 

e d u c a t i o n and t h a t he s t o o d ready t o e f f e c t u a t e the 

e d u c a t i o n a l purpose of the t r u s t by a u t h o r i z i n g payment of 

C h r i s ' s c o l l e g e t u i t i o n and r e l a t e d expenses. Thus, a l t h o u g h 

C h r i s may not have u l t i m a t e c o n t r o l over the t r u s t funds, the 

e v i d e n c e e s t a b l i s h e d t h a t the t r u s t has as one of i t s main 

purposes f u n d i n g C h r i s ' s c o l l e g e e d u c a t i o n and t h a t one of the 

t r u s t e e s had i n d i c a t e d a w i l l i n g n e s s t o comply w i t h any 

r e a s o n a b l e r e q u e s t from C h r i s t h a t the t r u s t do so. 

As n oted above, i n d e t e r m i n i n g whether and t o what e x t e n t 

t o r e q u i r e a p a r e n t t o pay p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t , 

a t r i a l c o u r t must c o n s i d e r the f i n a n c i a l r e s o u r c e s of b o t h 

the p a r e n t s and the c h i l d . The term used by our supreme c o u r t 

i n Ex p a r t e B a y l i s s i s " f i n a n c i a l r e s o u r c e s , " which i n d i c a t e s 

t h a t a t r i a l c o u r t may c o n s i d e r a l l p o t e n t i a l s o u r ces of 

f i n a n c i a l s u p p o r t . A t r i a l c o u r t i s not r e s t r i c t e d t o 

c o n s i d e r i n g o n l y a p a r e n t ' s income when c o n s i d e r i n g whether t o 

award p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t . See Thrasher v.  

W i l b u r n , 574 So. 2d 839, 841 ( A l a . C i v . App. 1990). I n s t e a d , 

a t r i a l c o u r t s h o u l d c o n s i d e r whether the p a r e n t "has 

s u f f i c i e n t e s t a t e , e a r n i n g c a p a c i t y , or income t o p r o v i d e 
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f i n a n c i a l a s s i s t a n c e w i t h o u t undue h a r d s h i p . " Thrasher, 574 

So. 2d a t 841. Thus, a t r i a l c o u r t c o n s i d e r i n g the f i n a n c i a l 

r e s o u r c e s of the c h i l d i s not l i m i t e d t o o n l y those funds t h a t 

are earned by the c h i l d as income; i n f a c t , t r i a l c o u r t s have 

o f t e n c o n s i d e r e d a c h i l d ' s g r a n t s or s c h o l a r s h i p funds when 

d e t e r m i n i n g whether t o award p o s t m i n o r i t y e d u c a t i o n a l s upport 

and, i f so, what pe r c e n t a g e or amount of p o s t m i n o r i t y 

e d u c a t i o n a l s upport i s a p p r o p r i a t e . We agree w i t h the f a t h e r 

t h a t the t r i a l c o u r t e r r e d i n p r e c l u d i n g from i t s 

c o n s i d e r a t i o n C h r i s ' s t r u s t . T h e r e f o r e , C h r i s ' s t r u s t , which, 

based on the e v i d e n c e , i s a v a i l a b l e t o pay f o r C h r i s ' s c o l l e g e 

t u i t i o n and c e r t a i n r e l a t e d expenses, s h o u l d have been 

c o n s i d e r e d as C h r i s ' s f i n a n c i a l r e s o u r c e by the t r i a l c o u r t . 

In the above-quoted e x c e r p t from the t r i a l c o u r t ' s 

judgment, the t r i a l c o u r t d e termined t h a t the t r u s t c o u l d not 

be used t o pay f o r C h r i s ' s c o l l e g e e d u c a t i o n because the t r u s t 

s p e c i f i c a l l y s t a t e d t h a t i t was not i n t e n d e d t o be used t o 

d e f r a y any o b l i g a t i o n the p a r e n t s had t o s upport C h r i s . The 

t r u s t i n s t r u m e n t does s t a t e t h a t "no payments t o the 

b e n e f i c i a r y s h a l l be made so as t o reduce, d i m i n i s h , or 

d i s c h a r g e the l e g a l l i a b i l i t y of any p e r s o n ( i n c l u d i n g the 
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t r u s t o r s and the t r u s t e e ) f o r the s upport of the b e n e f i c i a r y . " 

However, by d e t e r m i n i n g f i r s t t h a t the t r u s t c o u l d not be used 

t o d e f r a y C h r i s ' s p o s t m i n o r i t y e d u c a t i o n a l expenses because 

C h r i s ' s p a r e n t s were o b l i g a t e d t o do so, the t r i a l c o u r t 

e r r e d . U n t i l the t r i a l c o u r t a p p l i e d the f a c t o r s s e t out by 

Ex p a r t e B a y l i s s and i t s progeny t o determine whether the 

f a t h e r s h o u l d be r e q u i r e d t o pay p o s t m i n o r i t y e d u c a t i o n a l 

s u p p o r t , the f a t h e r had no such o b l i g a t i o n under the law. 

B e f o r e i t imposed any o b l i g a t i o n f o r p o s t m i n o r i t y 

e d u c a t i o n a l s u p p o r t , the t r i a l c o u r t was r e q u i r e d t o c o n s i d e r 

whether the t r u s t was a f i n a n c i a l r e s o u r c e a v a i l a b l e t o C h r i s . 

Because i t f a i l e d t o c o n s i d e r C h r i s ' s t r u s t t o be a f i n a n c i a l 

r e s o u r c e a v a i l a b l e t o C h r i s , we must r e v e r s e the judgment 

o r d e r i n g the f a t h e r t o pay 80% of C h r i s ' s p o s t m i n o r i t y 

e d u c a t i o n a l expenses. A c c o r d i n g l y , we remand t h i s cause t o 

the t r i a l c o u r t f o r i t t o c o n s i d e r C h r i s ' s t r u s t as a 

f i n a n c i a l r e s o u r c e a v a i l a b l e t o C h r i s . Because we are 

r e v e r s i n g on t h i s ground, we p r e t e r m i t d i s c u s s i o n of the 

f a t h e r ' s o t h e r arguments i n f a v o r of r e v e r s a l . 3 

3We note, however, t h a t the f a t h e r argues t h a t the t r i a l 
c o u r t c o u l d o n l y make i t s judgment r e t r o a c t i v e t o the date of 
f i l i n g of the p e t i t i o n s e e k i n g p o s t m i n o r i t y e d u c a t i o n a l 
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The mother's r e q u e s t f o r an a t t o r n e y fee on appeal i s 

d e n i e d . 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n , J . , concur. 

Bryan, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 

Moore, J . , concurs i n the r e s u l t , w i t h w r i t i n g . 

s u p port and not t o the date C h r i s began h i s c o l l e g e e d u c a t i o n , 
which p r e d a t e d the f i l i n g o f the p e t i t i o n ; he i s c o r r e c t . 
See, e.g., P r e u s s e l v. P r e u s s e l , 874 So. 2d 1124 ( A l a . C i v . 
App. 2003). 
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MOORE, Judge, c o n c u r r i n g i n the r e s u l t . 

I agree t h a t the judgment s h o u l d be r e v e r s e d and the case 

remanded t o the t r i a l c o u r t , but I do so f o r reasons 

d i f f e r e n t than those upon which the main o p i n i o n r e l i e s . As 

e x p l a i n e d below, I b e l i e v e t h a t the t r i a l c o u r t e r r e d i n 

c o n s t r u i n g the t r u s t i n s t r u m e n t and t h a t t h a t erroneous 

c o n s t r u c t i o n l e d the t r i a l c o u r t t o e x c l u d e the t r u s t funds 

from i t s c o n s i d e r a t i o n as t o whether C h r i s Goetsch had a 

f i n a n c i a l need f o r p o s t m i n o r i t y e d u c a t i o n a l s upport from h i s 

p a r e n t s . I a l s o b e l i e v e t h a t t h i s c o u r t s h o u l d address the 

o t h e r i s s u e s r a i s e d by the f a t h e r so t h a t , on remand, the 

t r i a l c o u r t can c o r r e c t l y and f i n a l l y r e s o l v e t h i s d i s p u t e . 

In Ex p a r t e B a y l i s s , 550 So. 2d 986 ( A l a . 1989), our 

supreme c o u r t e s t a b l i s h e d t h a t , under c e r t a i n c i r c u m s t a n c e s , 

p a r e n t s may be o r d e r e d t o pay e d u c a t i o n a l expenses of a c h i l d 

even though the c h i l d has a t t a i n e d the age of m a j o r i t y and i s 

o t h e r w i s e emancipated. Under B a y l i s s , the p r i m a r y f a c t o r t o 

be c o n s i d e r e d i s whether the c h i l d has a need f o r f i n a n c i a l 

a s s i s t a n c e i n o r d e r t o pursue h i s or her e d u c a t i o n . That 

need, of c o u r s e , depends on the " f i n a n c i a l r e s o u r c e s of ... 

the c h i l d . " 550 So. 2d a t 987. O b v i o u s l y , i f a c h i l d has 

13 



2090718 

a v a i l a b l e f i n a n c i a l r e s o u r c e s by which the expenses of h i s or 

her e d u c a t i o n can be f u l l y met, the c h i l d would have no need 

f o r B a y l i s s s u p p o r t from h i s or her p a r e n t s . L i k e w i s e , i f the 

c h i l d has the f i n a n c i a l r e s o u r c e s t o pay a p o r t i o n of h i s or 

her e d u c a t i o n a l expenses, the c h i l d would be o n l y p a r t i a l l y 

dependent on h i s or her p a r e n t s f o r s u p p o r t . I t i s o n l y when 

a c h i l d has no f i n a n c i a l r e s o u r c e s t o pay e d u c a t i o n a l expenses 

t h a t h i s or her p a r e n t s may be o r d e r e d t o c a r r y t h a t e n t i r e 

burden. Thus, i n e v e r y B a y l i s s case, a t r i a l c o u r t must 

i n i t i a l l y determine the scope of the f i n a n c i a l r e s o u r c e s 

a v a i l a b l e t o the c h i l d t o fund h i s or her e d u c a t i o n b e f o r e 

p r o c e e d i n g t o any f u r t h e r c o n s i d e r a t i o n s . 

In t h i s case, the e v i d e n c e shows t h a t the p a t e r n a l 

g r a n d p a r e n t s of C h r i s e s t a b l i s h e d a t r u s t f o r h i s b e n e f i t . 

S e c t i o n 4.1 of the t r u s t i n s t r u m e n t p r o v i d e s , i n p e r t i n e n t 

p a r t , t h a t the " [ n ] e t income or p r i n c i p a l of the t r u s t may be 

used when [ C h r i s ] i s i n need of funds t o meet the r e a s o n a b l e 

expenses o f [ , among o t h e r t h i n g s , ] ... [ e ] d u c a t i o n ... of 

[ C h r i s ] In r e f u s i n g t o c o n s i d e r the t r u s t funds as a 

f i n a n c i a l r e s o u r c e a v a i l a b l e t o C h r i s t o pay h i s e d u c a t i o n a l 
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expenses, the t r i a l c o u r t c o n c l u d e d t h a t " e d u c a t i o n a l expenses 

were not the p r i m a r y purpose of s a i d t r u s t . . . . " 

I do not b e l i e v e i t m a t t e r s whether the t r u s t funds were 

i n t e n d e d p r i m a r i l y f o r C h r i s ' s e d u c a t i o n . The f a c t remains 

t h a t the s e t t l o r s s p e c i f i c a l l y e x p r e s s e d t h a t the t r u s t e e s 

c o u l d use the p r i n c i p a l and income from the t r u s t t o pay 

C h r i s ' s r e a s o n a b l e e d u c a t i o n a l expenses. The o n l y p e r t i n e n t 

i n q u i r y was whether the t r u s t m a i n t a i n e d funds a v a i l a b l e f o r 

t h a t p e r m i s s i b l e use, r e g a r d l e s s of the p rimacy of o t h e r 

p e r m i s s i b l e uses. In t h a t r e g a r d , the e v i d e n c e shows t h a t the 

t r u s t had accumulated $237, 305.71 i n a s s e t s by the time of the 

t r i a l . The e v i d e n c e a l s o shows t h a t the t r u s t e e s , t o whom § 

4.1 of the t r u s t i n s t r u m e n t gave t o t a l d i s c r e t i o n as t o how 

the t r u s t funds were t o be used, had committed t o C h r i s t o pay 

from the t r u s t funds the c o s t s of t u i t i o n , f e e s , r e n t , food, 

a t e l e p h o n e , a l a p t o p computer, I n t e r n e t a c c e s s , and books 

w h i l e he pursued h i s undergraduate degree a t Auburn 

U n i v e r s i t y , h a v i n g r e f u s e d t o pay o n l y i n c i d e n t a l c o s t s , such 

as t r a n s p o r t a t i o n and h e a l t h i n s u r a n c e . Thus, i t i s 

u n d i s p u t e d t h a t the t r u s t has funds t h a t the t r u s t e e s have 
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d e s i g n a t e d t o be used t o pay the r e a s o n a b l e c o s t s of C h r i s ' s 

c o l l e g e e d u c a t i o n . 

The t r i a l c o u r t n e v e r t h e l e s s c o n c l u d e d t h a t those funds 

s h o u l d not be c o n s i d e r e d a f i n a n c i a l r e s o u r c e a v a i l a b l e t o 

C h r i s because "the t r u s t e x p l i c i t l y i n d i c a t e s i t s h o u l d not be 

used t o d e f r a y o b l i g a t i o n s of the p a r e n t s . " Presumably, the 

t r i a l c o u r t was r e f e r r i n g i n i t s judgment t o the p r o v i s o t o § 

4.1, which s t a t e s 

" t h a t no payments t o or f o r the b e n e f i t of [ C h r i s ] 
s h a l l be made so as t o reduce, d i m i n i s h or d i s c h a r g e 
the l e g a l l i a b i l i t y of any p e r s o n ( i n c l u d i n g the 
t r u s t o r s and the t r u s t e e ) f o r the s upport of 

[ C h r i s ] . " 

The t r i a l c o u r t e v i d e n t l y reasoned t h a t , because a p a r e n t may 

have a l e g a l l i a b i l i t y t o pay f o r the e d u c a t i o n a l expenses of 

a c h i l d under B a y l i s s , the s e t t l o r s i n t e n d e d t h a t no t r u s t 

funds would be used t o r e l i e v e a p a r e n t of t h a t l i a b i l i t y . 

However, the t r u s t i n s t r u m e n t s p e c i f i c a l l y s t a t e s t h a t 

the t r u s t i s t o be i n t e r p r e t e d and a d m i n i s t e r e d i n accordance 

w i t h C a l i f o r n i a law. Hence, the s e t t l o r s must have i n t e n d e d 

by the p r o v i s o i n § 4.1 o n l y t h a t the t r u s t funds c o u l d not be 

used t o d e f r a y the l i a b i l i t y t h a t any person would have t o 

s u pport C h r i s under C a l i f o r n i a law. In r e f e r r i n g t o " l e g a l 
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l i a b i l i t y ... f o r ... s u p p o r t , " the s e t t l o r s were not 

r e f e r r i n g t o any o b l i g a t i o n t o pay p o s t m i n o r i t y support t h a t 

a c o u r t c o u l d impose i n v o l u n t a r i l y upon a p a r e n t under Alabama 

law. 

U n l i k e Alabama law, C a l i f o r n i a law does not a u t h o r i z e a 

s t a t e c o u r t t o impose a d u t y on p a r e n t s t o fund the 

p o s t s e c o n d a r y e d u c a t i o n a l expenses of a c h i l d p a s t the age of 

18 u n l e s s the p a r e n t s have v o l u n t a r i l y agreed t o do so. See 

C a l . Fam. Code § 3901. The r e c o r d c o n t a i n s no e v i d e n c e 

i n d i c a t i n g t h a t the p a r e n t s v o l u n t a r i l y agreed t h a t the f a t h e r 

would pay f o r C h r i s ' s p o s t s e c o n d a r y e d u c a t i o n a l expenses a f t e r 

he a t t a i n e d the age of 18. Hence, under C a l i f o r n i a law, the 

f a t h e r has no duty t o pay any of those expenses and the 

payment of those expenses by the t r u s t cannot p o s s i b l y d e f r a y 

any of the f a t h e r ' s " l e g a l l i a b i l i t y " t o support C h r i s . 

C o n t r a r y t o the c o n c l u s i o n reached by the t r i a l c o u r t , the 

terms of the t r u s t do not p r e v e n t the t r u s t e e s from p a y i n g any 

of the e d u c a t i o n a l expenses the t r u s t e e s have agreed t o f u n d . 4 

4The main o p i n i o n r e j e c t s t h e f a t h e r ' s argument on t h i s 
p o i n t b e c a u s e A l a b a m a l a w , as t h e l a w o f t h e p a r e n t ' s 
d o m i c i l e , c o n t r o l s t h e d e t e r m i n a t i o n o f t h e e x t e n t o f t h e d u t y 
o f a p a r e n t t o s u p p o r t a c h i l d . See So. 3d a t n.2. 
The f a t h e r i s n o t s e e k i n g t o a v o i d Alabama l a w . The f a t h e r 
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Because the terms of the i n s t r u m e n t a l l o w the t r u s t e e s t o 

pay the r e a s o n a b l e expenses f o r C h r i s ' s e d u c a t i o n , and because 

the e v i d e n c e i s u n d i s p u t e d t h a t funds have been d e s i g n a t e d f o r 

t h a t purpose, the t r i a l c o u r t s h o u l d have c o n s i d e r e d those 

funds as a f i n a n c i a l r e s o u r c e a v a i l a b l e t o C h r i s when 

a s s e s s i n g h i s need f o r B a y l i s s s u p p o r t . By f a i l i n g t o do so, 

the t r i a l c o u r t e s s e n t i a l l y d e t ermined t h a t C h r i s would be 

t o t a l l y dependent on h i s p a r e n t s t o fund h i s c o l l e g e 

e d u c a t i o n . That e r r o r r e s u l t e d i n an award of p o s t m i n o r i t y 

support t h a t f a r exceeds C h r i s ' s t r u e f i n a n c i a l need. For 

t h a t e r r o r , the judgment i s due t o be r e v e r s e d and the case 

remanded f o r the t r i a l c o u r t t o r e c o n s i d e r i t s award i n l i g h t 

of the a v a i l a b i l i t y of the t r u s t fund t o pay many of the c o s t s 

of C h r i s ' s c o l l e g e e d u c a t i o n . 

a c k n o w l e d g e s t h a t , u n d e r Alabama l a w , a t r i a l c o u r t may impose 
upon him a d u t y t o p a y C h r i s ' s p o s t m i n o r i t y e d u c a t i o n a l 
s u p p o r t i f C h r i s does n o t have t h e f i n a n c i a l r e s o u r c e s 
a v a i l a b l e t o meet h i s e d u c a t i o n a l e x p e n s e s . The f a t h e r i s 
s i m p l y a r g u i n g t h a t , i n d e t e r m i n i n g t h e a v a i l a b i l i t y o f t h e 
t r u s t f u n d s t o d e f r a y t h e c o s t s o f C h r i s ' s e d u c a t i o n , 
C a l i f o r n i a l a w g o v e r n s . A c c e p t i n g t h e f a t h e r ' s argument does 
n o t , i n any manner, v i o l a t e any l a w r e q u i r i n g t h e d u t y o f 
s u p p o r t t o be d e t e r m i n e d b y t h e l a w o f t h e d o m i c i l e o f t h e 
p a r e n t . 
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Because i t i s c l e a r t h a t the t r u s t e e s w i l l not agree t o 

pay a l l the expenses w i t h i n the scope of a B a y l i s s award, on 

remand the t r i a l c o u r t w i l l have t o c o n s i d e r whether the 

f a t h e r w i l l have t o pay any p a r t of the r e m a i n i n g expenses. 

The f a t h e r argues t h a t he s h o u l d not have t o do so because the 

u n d i s p u t e d e v i d e n c e showed t h a t he and C h r i s have a s t r a i n e d 

r e l a t i o n s h i p . In B a y l i s s , the supreme c o u r t h e l d t h a t the 

r e l a t i o n s h i p between the p a r e n t and the c h i l d i s a f a c t o r t h a t 

a t r i a l c o u r t s h o u l d c o n s i d e r when c o n s i d e r i n g an award of 

p o s t m i n o r i t y s u p p o r t . 550 So. 2d a t 987. T h i s c o u r t , 

however, "has r e p e a t e d l y s t a t e d t h a t the e x i s t e n c e of a 

s t r a i n e d r e l a t i o n s h i p between p a r e n t and c h i l d does not 

p r e v e n t the c h i l d from h a v i n g the o p p o r t u n i t y t o o b t a i n a 

c o l l e g e e d u c a t i o n . " S t i n s o n v. S t i n s o n , 729 So. 2d 864, 869 

( A l a . C i v . App. 1998) . " I n no i n s t a n c e has t h i s c o u r t 

r e v e r s e d a t r i a l c o u r t ' s i m p o s i t i o n of p o s t m i n o r i t y 

e d u c a t i o n a l s upport s o l e l y because the e v i d e n c e a t t r i a l 

r e f l e c t e d t h a t the r e l a t i o n s h i p between p a r e n t and c h i l d was 

so broken as t o be a complete impediment t o the r e c e i p t of 

such s u p p o r t . " Dunigan v. B r u n i n g , [Ms. 2081150, Oct. 22, 

2010] So. 3d , ( A l a . C i v . App. 2010). A l t h o u g h a 
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t r i a l c o u r t may c o n s i d e r the poor r e l a t i o n s between a p a r e n t 

and a c h i l d , i t cannot, f o r t h a t reason a l o n e , p r e v e n t a c h i l d 

from r e c e i v i n g f i n a n c i a l a s s i s t a n c e i n g o i n g t o c o l l e g e . 

Newman v. Newman, 667 So. 2d 1362, 1368 ( A l a . C i v . App. 1994) . 

In i t s judgment, the t r i a l c o u r t o b v i o u s l y d e termined t h a t the 

r e l a t i o n s h i p between C h r i s and the f a t h e r would not d i m i n i s h 

i n any way the o b l i g a t i o n of the f a t h e r t o pay B a y l i s s 

s u p p o r t . I f i n d no b a s i s f o r p l a c i n g the t r i a l c o u r t i n e r r o r 

i n t h a t r e g a r d ; however, on remand, I see no reason why the 

t r i a l c o u r t may not a g a i n r e a s s e s s t h a t f a c t o r when d e c i d i n g 

what c o n t r i b u t i o n , i f any, the f a t h e r s h o u l d have t o pay f o r 

the e d u c a t i o n a l expenses the t r u s t w i l l not c o v e r . 

I a l s o agree w i t h the main o p i n i o n t h a t the t r i a l c o u r t 

e r r e d i n o r d e r i n g the f a t h e r t o pay B a y l i s s s u p p o r t 

r e t r o a c t i v e t o the date C h r i s began a t t e n d i n g c o l l e g e . 

So. 3d a t n.3. A c o u r t may award B a y l i s s s u p p o r t 

r e t r o a c t i v e o n l y t o the date of the f i l i n g of the p e t i t i o n f o r 

such s u p p o r t . U l l r i c h v. U l l r i c h , 736 So. 2d 638, 643 ( A l a . 

C i v . App. 1999). I f u r t h e r agree w i t h the f a t h e r t h a t any 

r e t r o a c t i v e award s h o u l d s p e c i f y the e x a c t amount awarded and 

t h a t t h a t amount must be based on ev i d e n c e i n the r e c o r d . See 
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S t a n f o r d v. S t a n f o r d , 628 So. 2d 701, 704 ( A l a . C i v . App. 

1993). On remand, the t r i a l c o u r t s h o u l d determine e x a c t l y 

the amounts i n c u r r e d by C h r i s f o r r e c o v e r a b l e e d u c a t i o n a l 

expenses s i n c e the date of the f i l i n g of the p e t i t i o n f o r 

B a y l i s s s u p p o r t . The t r i a l c o u r t must then s p e c i f y what 

p o r t i o n of those expenses not p a y a b l e by the t r u s t the f a t h e r 

s h a l l pay, i f any. 
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