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E l l i o t t Builders, Inc., et a l . 

v. 

Timbercreek Property Owners Association et a l . 
Appeal from Baldwin C i r c u i t Court 

(CV-09-900412) 

PITTMAN, Judge. 

T h i s a p p e a l , t r a n s f e r r e d t o t h i s c o u r t p u r s u a n t t o A l a . 

Code 1975, § 12-2-7(6), seeks r e v i e w of an o r d e r of the 

B a l d w i n C i r c u i t C o u r t g r a n t i n g a motion f o r a summary judgment 

f i l e d by the Timbercreek P r o p e r t y Owners A s s o c i a t i o n ("TPOA"), 
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the b o a r d of d i r e c t o r s of TPOA, and the Timbercreek 

A r c h i t e c t u r a l Review Board ("TARB") i n one of two c o n s o l i d a t e d 

cases i n the B a l d w i n C i r c u i t C ourt i n v o l v i n g c e r t a i n p r o p e r t y 

owners i n a r e s i d e n t i a l s u b d i v i s i o n i n B a l d w i n County. We 

d i s m i s s the a p p e a l as h a v i n g been taken from a v o i d o r d e r . 

In June 2007, E l l i o t t B u i l d e r s , I n c . , brought an a c t i o n 

a g a i n s t TPOA and TARB i n the t r i a l c o u r t , which was a s s i g n e d 

case no. CV-07-900390 ("the 2007 a c t i o n " ) , s e e k i n g d e c l a r a t o r y 

r e l i e f and damages a r i s i n g out of those d e f e n d a n t s ' a l l e g e d 

w r o n g f u l conduct w i t h r e s p e c t t o t h e i r f a i l u r e t o approve the 

c o n s t r u c t i o n of a r e t a i n i n g w a l l on a l o t l o c a t e d i n the 

s u b d i v i s i o n ; the defendants f i l e d an answer denying l i a b i l i t y 

and a s s e r t e d a c o u n t e r c l a i m s e e k i n g d e c l a r a t o r y and i n j u n c t i v e 

r e l i e f a g a i n s t E l l i o t t B u i l d e r s and C h r i s E l l i o t t , an 

i n d i v i d u a l owner of a l o t i n the s u b d i v i s i o n who was named as 

an a d d i t i o n a l defendant i n the c o u n t e r c l a i m . In J u l y 2008, 

E l l i o t t B u i l d e r s f i l e d a motion f o r a summary judgment i n the 

2007 a c t i o n ; i n September 2008, an amended c o m p l a i n t was f i l e d 

i n which C h r i s E l l i o t t a s s e r t e d c l a i m s a g a i n s t the defendants 

i n the 2007 a c t i o n . TPOA and TARB f i l e d a motion f o r a 

summary judgment as t o a l l c l a i m s i n the 2007 a c t i o n . Both of 
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those summary-judgment motions were d e n i e d i n November 2008. 

In A p r i l 2009, E l l i o t t B u i l d e r s and C h r i s E l l i o t t f i l e d , 

w i t h o u t l e a v e of c o u r t , a second amended c o m p l a i n t i n the 2007 

a c t i o n a dding new t o r t c l a i m s , a dding a c l a i m under the 

Alabama L i t i g a t i o n A c c o u n t a b i l i t y A c t , A l a . Code 1975, § 12¬

19-270 e t seq., and r e s t a t i n g o t h e r c l a i m s p r e v i o u s l y 

p r e s e n t e d ; TPOA and TARB f i l e d an amended answer and 

c o u n t e r c l a i m c h a l l e n g i n g the p r o c e d u r a l p r o p r i e t y of the 

second amended c o m p l a i n t , a s s e r t i n g defenses t o the 

p l a i n t i f f s ' c l a i m s , and r e s t a t i n g c l a i m s a g a i n s t the 

p l a i n t i f f s . 

In J u l y 2009, TPOA, i t s b o a r d of d i r e c t o r s , and TARB 

f i l e d a "motion t o c o n s o l i d a t e " i n which t h e y a v e r r e d t h a t , i n 

A p r i l 2009, f o u r o t h e r p l a i n t i f f s (Robert M. Hoover, John C. 

B r u t k i e w i c z , L u c i l l e M. Dean, and P a u l C. D a v i s ) had brought 

a s e p a r a t e c i v i l a c t i o n s e e k i n g i n j u n c t i v e r e l i e f a g a i n s t them 

i n the t r i a l c o u r t , an a c t i o n t h a t had been a s s i g n e d case no. 

CV-09-900412 ("the 2009 a c t i o n " ) ; the movants r e q u e s t e d t h a t 

the 2007 a c t i o n and 2009 a c t i o n be c o n s o l i d a t e d because of the 

p u r p o r t e d e x i s t e n c e of common l e g a l and f a c t u a l q u e s t i o n s . 

The t r i a l c o u r t a p p a r e n t l y g r a n t e d the r e l i e f r e q u e s t e d 
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because the r e c o r d c o n t a i n s a motion f i l e d by the p l a i n t i f f s 

i n the two a c t i o n s s e e k i n g s e p a r a t e t r i a l s i n which the 

p l a i n t i f f s acknowledge t h a t a c o n s o l i d a t i o n o r d e r had been 

e n t e r e d i n the 2009 a c t i o n . I t a l s o appears t h a t , i n an 

amended c o m p l a i n t f i l e d i n the 2009 a c t i o n i n J u l y 2009, C h r i s 

E l l i o t t , E l l i o t t B u i l d e r s , and S t e r l i n g H e r s h i s e r j o i n e d as 

p l a i n t i f f s i n the 2009 a c t i o n , a l t h o u g h the r e c o r d does not 

c o n t a i n t h a t amended p l e a d i n g . In September 2009, TPOA, i t s 

b o a r d of d i r e c t o r s , and TARB f i l e d an answer and a s s e r t e d 

c o u n t e r c l a i m s i n the 2009 a c t i o n s e e k i n g i n j u n c t i v e r e l i e f , 

d e c l a r a t o r y r e l i e f , and damages f o r an a l l e g e d b r e a c h of 

c o n t r a c t ; t h a t p l e a d i n g s t a t e d c l a i m s a g a i n s t , among o t h e r 

p a r t i e s , Hoover (who a p p a r e n t l y had been dropped as a 

p l a i n t i f f i n the 2009 a c t i o n ) and h i s w i f e (who had never been 

a p l a i n t i f f i n e i t h e r a c t i o n ) . 

In J u l y 2009, a new round of d i s p o s i t i v e motions began. 

F i r s t , i n t h a t month, the p l a i n t i f f s i n the 2009 a c t i o n f i l e d 

a summary-judgment motion (which does not appear i n the 

r e c o r d ) . E l l i o t t B u i l d e r s and C h r i s E l l i o t t moved i n August 

2009 f o r the e n t r y of a p a r t i a l summary judgment i n t h e i r 

f a v o r as t o v a r i o u s c l a i m s and c o u n t e r c l a i m s i n the 2007 
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a c t i o n . TPOA, i t s b o a r d of d i r e c t o r s , and TARB f i l e d 

r esponses t o those motions and f i l e d a motion f o r a summary 

judgment as t o the c l a i m s a s s e r t e d i n the p l a i n t i f f s ' "amended 

c o m p l a i n t " ( a p p a r e n t l y , the amended c o m p l a i n t f i l e d i n the 

2009 a c t i o n ) ; the motion d i d not seek a summary judgment as t o 

any c o u n t e r c l a i m . The p l a i n t i f f s i n b o t h cases moved t o 

s t r i k e v a r i o u s e v i d e n t i a r y e x h i b i t s t h a t were f i l e d i n support 

of the summary-judgment motion f i l e d by TPOA, i t s bo a r d of 

d i r e c t o r s , and TARB, as w e l l as those d e f e n d a n t s ' f i l i n g s i n 

o p p o s i t i o n t o the August 2009 partial-summary-judgment motion 

f i l e d by C h r i s E l l i o t t and E l l i o t t B u i l d e r s . F i n a l l y , i t 

appears t h a t f o u r of the p l a i n t i f f s i n the 2009 a c t i o n 

(Hoover, B r u t k i e w i c z , Dean, and D a v i s ) were p e r m i t t e d i n 

September 2009 t o v o l u n t a r i l y d i s m i s s , w i t h o u t p r e j u d i c e , 

t h e i r c l a i m s i n the 2009 a c t i o n ; a l t h o u g h the o r d e r g r a n t i n g 

t hose p a r t i e s ' r e q u e s t does not appear i n the r e c o r d , a motion 

f i l e d by TPOA, i t s bo a r d of d i r e c t o r s , and TARB sought 

amendment of t h a t d i s m i s s a l o r d e r t o d i r e c t t h a t t he d i s m i s s a l 

be w i t h p r e j u d i c e . 1 

1The r e c o r d does not r e f l e c t t h a t the t r i a l c o u r t a c t e d 
on t h a t motion. 
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On November 17, 2009, the t r i a l c o u r t , i n the 2007 

a c t i o n , s i m u l t a n e o u s l y r e n d e r e d and e n t e r e d , by t r a n s m i t t i n g 

e l e c t r o n i c documents t o the S t a t e J u d i c i a l I n f o r m a t i o n System 

( " S J I S " ) , f o u r o r d e r s . Two of the o r d e r s d e n i e d motions t o 

s t r i k e t h a t had been f i l e d by the p l a i n t i f f s ; one o r d e r d e n i e d 

the partial-summary-judgment motion f i l e d by E l l i o t t B u i l d e r s 

( a n d C h r i s E l l i o t t ) ; and a f o u r t h o r d e r g r a n t e d the summary-

judgment motion f i l e d by TPOA, i t s board, and TARB. Because 

the o r d e r s d i d not a d j u d i c a t e a l l c l a i m s as t o a l l p a r t i e s i n 

the 2007 a c t i o n , the o r d e r s were not f i n a l and a p p e a l a b l e . 

See Rule 5 4 ( b ) , A l a . R. C i v . P. 

On December 18, 2009, C h r i s E l l i o t t and E l l i o t t B u i l d e r s 

moved the t r i a l c o u r t f o r the e x p r e s s d i r e c t i o n of the e n t r y 

of a f i n a l judgment as t o the d e n i a l of t h e i r August 2009  

partial-summary-judgment motion i n the 2007 a c t i o n . On 

December 23, 2009, a n o t i c e of a p p e a l was f i l e d on b e h a l f of 

the " P l a i n t i f f s , " i d e n t i f i e d i n the s t y l e s o l e l y as "Robert M. 

Hoover, e t a l . " from the "Summary Judgment i n f a v o r of 

D e f e n d a n t s " (which, as we have noted, was e n t e r e d i n response 

t o a motion d i r e c t e d t o the amended c o m p l a i n t i n the 2009 

a c t i o n , not the 2007 a c t i o n ) . That a p p e a l , p u r s u a n t t o § 12-
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2-7(6), A l a . Code 1975, was t r a n s f e r r e d t o t h i s c o u r t , where 

i t was a s s i g n e d case no. 2090361. T h i s c o u r t c a l l e d f o r 

s u p p l e m e n t a l b r i e f s from the p a r t i e s r e g a r d i n g whether a 

f i n a l , a p p e a l a b l e judgment had been e n t e r e d . R e p l i e s t o t h a t 

o r d e r i n d i c a t e d t h a t the t r i a l c o u r t , on January 29, 2010, had 

d i r e c t e d the e n t r y of a f i n a l judgment i n the 2007 a c t i o n as 

t o t he d e n i a l of the August 2009 partial-summary-judgment 

motion f i l e d by C h r i s E l l i o t t and E l l i o t t B u i l d e r s . The 

" A p p e l l a n t s / P l a i n t i f f s " ( l i s t e d as b e i n g B r u t k i e w i c z , Dean, 

D a v i s , C h r i s E l l i o t t and E l l i o t t B u i l d e r s ) f i l e d a motion t o 

v o l u n t a r i l y d i s m i s s the a p p e a l i n case no. 2090361, and t h i s 

c o u r t e n t e r e d an o r d e r g r a n t i n g t h a t motion on March 11, 2010. 

Rule 41, A l a . R. App. P., p r o v i d e s t h a t , i n the absence 

of an a p p e l l a t e c o u r t ' s o r d e r t o the c o n t r a r y , t h a t c o u r t ' s 

c e r t i f i c a t e of judgment f i n a l l y t e r m i n a t i n g a p p e l l a t e 

p r o c e e d i n g s i n a case w i l l not i s s u e contemporaneously w i t h 

the e n t r y of a judgment i n the case, but w i l l be w i t h h e l d f o r 

e i t h e r 18 days or u n t i l f i n a l d i s p o s i t i o n of a r e h e a r i n g 

a p p l i c a t i o n and/or f i n a l a c t i o n upon a c e r t i o r a r i p e t i t i o n , 

w hichever i s l a t e r . I t i s w e l l s e t t l e d t h a t a judgment of an 

i n t e r m e d i a t e a p p e l l a t e c o u r t i n t h i s s t a t e " ' i s not f i n a l 
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u n t i l t h a t c o u r t i s s u e s i t s c e r t i f i c a t e of judgment.'" Ex 

p a r t e Tiongson, 765 So. 2d 643, 643 ( A l a . 2000) ( q u o t i n g 

Jackson v. S t a t e , 566 So. 2d 758, 759 n.2 ( A l a . 1990)). T h i s 

c o u r t ' s c e r t i f i c a t e of judgment i n case no. 2090361 d i d not 

i s s u e u n t i l March 29, 2010. However, b e f o r e t h i s c o u r t ' s 

j u r i s d i c t i o n over the case had ceased, c o u n s e l f o r the 

p l a i n t i f f s i n b o t h the 2007 a c t i o n and the 2009 a c t i o n f i l e d 

a r e q u e s t f o r an " e x p e d i t e d " h e a r i n g t o be h e l d on March 23, 

2010, t o i s s u e f u r t h e r o r d e r s i n the two cases. On March 25, 

2010, a g a i n b e f o r e t h i s c o u r t ' s c e r t i f i c a t e of judgment i n 

case no. 2090361 had been i s s u e d , the t r i a l c o u r t r e n d e r e d an 

or d e r p u r p o r t i n g (a) t o " g r a n t [ ] by o r d e r of 11/16/09" ( s i c ; 

a c t u a l l y November 17, 2009) the summary-judgment motion f i l e d 

by TPOA, i t s b o a r d of d i r e c t o r s , and TARB i n the 2009 a c t i o n ; 

(b) t o deny the September 2009 partial-summary-judgment motion 

f i l e d by E l l i o t t B u i l d e r s and C h r i s E l l i o t t i n the 2007 

a c t i o n ; (c) t o deny the summary-judgment motion f i l e d by the 

p l a i n t i f f s i n the 2009 a c t i o n ; (d) t o deny the p l a i n t i f f s ' 

motions t o s t r i k e e v i d e n t i a r y e x h i b i t s f i l e d by the 

def e n d a n t s ; and (e) t o d i r e c t the e n t r y of a f i n a l judgment as 

t o the March 25, 2010, o r d e r . The 2007 a c t i o n and 2009 a c t i o n 
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were a l s o o r d e r e d d e c o n s o l i d a t e d , and the t r i a l c o u r t s t a t e d 

t h a t the 2009 a c t i o n would remain on the t r i a l c o u r t ' s d o c k e t . 

That o r d e r , i s s u e d on a s e p a r a t e paper, was not i m m e d i a t e l y 

t r a n s m i t t e d t o S J I S , but was e n t e r e d f o u r days l a t e r . See 

Rule 5 8 ( c ) , A l a . R. C i v . P. 

On May 5, 2010, w i t h i n the time s p e c i f i e d i n Rule 4 ( a ) , 

A l a . R. App. P., f o r t a k i n g an appe a l from a f i n a l judgment, 

a n o t i c e of a p p e a l was f i l e d by " P l a i n t i f f s , " a g a i n i d e n t i f i e d 

i n t h e s t y l e s o l e l y as "Robert M. Hoover, e t a l . , " as t o the 

"Summary Judgment i n f a v o r of Defendants." That a p p e a l , 

f o l l o w i n g i t s t r a n s f e r t o t h i s c o u r t p u r s u a n t t o A l a . Code 

1975, § 12-2-7(6), has been a s s i g n e d case no. 2090754 by t h i s 

c o u r t . The second n o t i c e of a p p e a l d i f f e r s from the n o t i c e of 

ap p e a l f i l e d i n case no. 2090361, which r e f e r s t o the case 

number of the 2007 a c t i o n (CV-07-900390), because the c u r r e n t 

n o t i c e of appe a l r e f e r s t o the case number i n the 2009 a c t i o n 

(CV-09-900412). However, a motion f i l e d i n t h i s case s e e k i n g 

t o i n c o r p o r a t e the r e c o r d from case no. 2090361 i n t o t h e 

r e c o r d on appe a l i n t h i s case (which t h i s c o u r t g r a n t e d on May 

18, 2010) b e l i e s the s i g n i f i c a n c e of t h a t f a c i a l d i s t i n c t i o n . 

That motion i d e n t i f i e s the a p p e l l a n t s as B r u t k i e w i c z , Dean, 
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D a v i s , C h r i s E l l i o t t , and E l l i o t t B u i l d e r s (as w e l l as 

H e r s h i s e r , who was not l i s t e d i n the v o l u n t a r y - d i s m i s s a l 

motion i n case no. 2090361), and the a p p e l l a n t s n o t a b l y admit 

i n t h a t motion t h a t they " p r e v i o u s l y a p pealed [from] the t r i a l 

c o u r t ' s o r d e r g r a n t i n g [a] summary judgment i n f a v o r of 

Defendants" and t h a t t h a t a p p e a l was case no. 2090361. 

A f t e r a c a r e f u l e x a m i n a t i o n of the r e c o r d on a p p e a l 

f o l l o w i n g the s u b m i s s i o n of t h i s case f o r d e c i s i o n , we must 

co n c l u d e , ex mero motu, t h a t t h e r e i s no v a l i d f i n a l judgment 

t h a t w i l l s u p port our a p p e l l a t e j u r i s d i c t i o n ; t h u s , we must 

d i s m i s s the a p p e a l i n t h i s case. See B i b b v. Boyd, 417 So. 2d 

206, 208 ( A l a . C i v . App. 1982). As we have noted, the 

r e m a i n i n g p l a i n t i f f s i n the 2009 a c t i o n , on December 23, 2009, 

attempted t o appe a l from the t r i a l c o u r t ' s n o n f i n a l o r d e r of 

November 17, 2009, g r a n t i n g t he summary-judgment motion f i l e d 

by TPOA, i t s b o a r d of d i r e c t o r s , and TARB as t o the amended 

c o m p l a i n t i n the 2009 a c t i o n . T h i s c o u r t g r a n t e d , on March 

11, 2010, the p l a i n t i f f s ' motion f o r a v o l u n t a r y d i s m i s s a l of 

t h a t a p p e a l (case no. 2090361); however, the p l a i n t i f f s then 

sought an " e x p e d i t e d " h e a r i n g i n the t r i a l c o u r t d u r i n g the 

c o n t i n u e d pendency of the f i r s t a p p e a l , and, on March 25, the 
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t r i a l c o u r t p u r p o r t e d t o rend e r an o r d e r p u r s u a n t t o R u l e 

54(b) d i r e c t i n g the e n t r y of a f i n a l judgment as t o the v e r y 

summary-judgment r u l i n g t h a t was s t i l l i n the b r e a s t of t h i s 

c o u r t , a w a i t i n g n o t i c e of any p o t e n t i a l r e h e a r i n g a p p l i c a t i o n 

or c e r t i o r a r i p e t i t i o n . 

" I t i s w e l l s e t t l e d t h a t '[o]nce an ap p e a l i s ta k e n , the 

t r i a l c o u r t l o s e s j u r i s d i c t i o n t o a c t except i n m a t t e r s 

e n t i r e l y c o l l a t e r a l t o the a p p e a l . ' " P o r t i s v. Alabama S t a t e  

Tenure Comm'n, 863 So. 2d 1125, 1126 ( A l a . C i v . App. 2003) 

( q u o t i n g Ward v. U l l e r y , 412 So. 2d 796, 797 ( A l a . C i v . App. 

1982)). On the date t h a t the t r i a l c o u r t p u r p o r t e d t o 

" f i n a l i z e " i t s November 17, 2009, o r d e r — i . e . , attempted t o 

make f i n a l i t s o r d e r g r a n t i n g the summary-judgment motion 

f i l e d by TPOA, i t s b o a r d of d i r e c t o r s , and TARB, i n the 2009 

a c t i o n — j u r i s d i c t i o n as t o t h a t November 17, 2009, o r d e r was 

not then i n t h a t c o u r t . See F o s t e r v. Greer & Sons, I n c . , 446 

So. 2d 605, 607-09 ( A l a . 1984) ( t r i a l c o u r t cannot 

r e t r o a c t i v e l y c o n f e r f i n a l i t y upon a n o n f i n a l judgment through 

use of Rule 54(b) c e r t i f i c a t i o n a f t e r a p p e a l had a l r e a d y been 

taken from the n o n f i n a l judgment; o n l y the a p p e l l a t e c o u r t can 

11 
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r e s t o r e such j u r i s d i c t i o n v i a a l i m i t e d remand). 2 Thus, even 

though the " m i n i s t e r i a l a c t " of r e c o r d i n g the t r i a l c o u r t ' s 

R u l e 54 (b) o r d e r i n SJIS f o r t u i t o u s l y o c c u r r e d on the same 

date t h a t t h i s c o u r t i s s u e d i t s c e r t i f i c a t e of judgment (March 

29, 2010), the " j u d i c i a l pronouncement o f " the Rule 54(b) 

o r d e r took p l a c e when the t r i a l judge d i d not have 

j u r i s d i c t i o n t o a c t as t o the November 17, 2009, summary-

judgment o r d e r (see g e n e r a l l y Rule 58, A l a . R. C i v . P., 

Committee Comments on 1973 A d o p t i o n ) ; t h u s , t h a t o r d e r i s v o i d 

and w i l l not sup p o r t an a p p e a l . B i b b , s u p r a . 

For the reasons s t a t e d h e r e i n , we d i s m i s s the a p p e a l as 

b e i n g from a v o i d judgment. A f t e r t h i s c o u r t ' s c e r t i f i c a t e of 

judgment i n t h i s a p p e a l i s i s s u e d , t he t r i a l c o u r t w i l l a g a i n 

have j u r i s d i c t i o n , p u r s u a n t t o Rule 5 4 ( b ) , t o determine 

whether t o d i r e c t the e n t r y of a f i n a l judgment as t o any 

o r d e r a d j u d i c a t i n g l e s s than a l l c l a i m s as t o a l l p a r t i e s f o r 

which t h e r e may be no j u s t reason f o r d e l a y i n s e e k i n g 

a p p e l l a t e r e v i e w . In r e a c h i n g t h i s c o n c l u s i o n , we n e c e s s a r i l y 

2 F o s t e r was o v e r r u l e d on o t h e r grounds by Ex p a r t e  
Andrews, 520 So. 2d 507 ( A l a . 1987). 
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r e j e c t the a p p e l l e e s ' view t h a t the a p p e a l s h o u l d be d i s m i s s e d 

as h a v i n g been u n t i m e l y f i l e d . 

APPEAL DISMISSED. 

Thompson, P.J., and Thomas and Moore, J J . , concur. 

Bryan, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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