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PER CURIAM. 

H i l d a R u f f i n , one of the p l a i n t i f f s below, appeals from 

a summary judgment i n f a v o r of G e n e r a l Motors Acceptance 

C o r p o r a t i o n ("GMAC"), the defendant below. We a f f i r m i n p a r t , 

r e v e r s e i n p a r t , and remand. 
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F a c t u a l Background 

R u f f i n , who i s A f r i c a n - A m e r i c a n , began w o r k i n g f o r GMAC 

as a l e v e l - 2 c r e d i t c l e r k i n GMAC's Gadsden o f f i c e i n 1985. In 

1986, she was promoted t o a l e v e l - 3 c r e d i t c l e r k . In 1987, she 

was promoted t o a l e v e l - 4 c u s t o m e r - s e r v i c e r e p r e s e n t a t i v e . In 

1994, she moved t o GMAC's Birmingham o f f i c e . In 1996, she 

became a l e v e l - 4 c r e d i t a d m i n i s t r a t o r i n GMAC's Birmingham 

o f f i c e . In 1999, GMAC awarded two l e v e l - 5 p o s i t i o n s i n i t s 

Birmingham o f f i c e ("the 1999 l e v e l - 5 p r o m o t i o n s " ) t o two 

Cau c a s i a n employees, C h r i s t a W i l l i a m s o n and K e l l y Hopkins. 

In 2001, GMAC announced t h a t i t was c l o s i n g i t s 

Birmingham o f f i c e as p a r t of a r e o r g a n i z a t i o n , and R u f f i n was 

o f f e r e d a p o s i t i o n i n GMAC's A t l a n t a o f f i c e , which she 

acc e p t e d . R u f f i n was then "banded" as a l e v e l - 5 employee i n 

June 2001. 1 A l s o i n 2001, R u f f i n a p p l i e d f o r a l e v e l - 6 

p o s i t i o n i n the A t l a n t a o f f i c e , which would have c o n s t i t u t e d 

a promotion f o r her i f i t had been awarded t o her ("the 2001 

l e v e l - 6 p r o m o t i o n " ) ; however, t h a t p o s i t i o n was awarded t o 

1When asked i n her d e p o s i t i o n what " b a n d i n g " means, 
R u f f i n t e s t i f i e d t h a t " [ t ] h a t means t h a t everyone i n A t l a n t a 
a l r e a d y were L e v e l 5s, and they had t o b r i n g the Birmingham 
employees up t o what o t h e r employees were a l r e a d y c o n s i d e r e d . " 
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Donna V e r l i n g , a Ca u c a s i a n employee, i n August 2001. 

On August 24, 2001, R u f f i n f i l e d w i t h the E q u a l 

Employment O p p o r t u n i t y Commission ("the EEOC") a charge 

c l a i m i n g t h a t GMAC had d i s c r i m i n a t e d a g a i n s t her on the b a s i s 

of her r a c e . 2 The EEOC i n v e s t i g a t e d her charge and i s s u e d a 

r i g h t - t o - s u e l e t t e r on September 18, 2002. 

P r o c e d u r a l H i s t o r y 

On December 16, 2002, R u f f i n and f i v e o t h e r A f r i c a n -

American employees of GMAC ("the o t h e r f i v e p l a i n t i f f s " ) sued 

GMAC i n the Lowndes C i r c u i t C o u r t . 3 R u f f i n c l a i m e d t h a t GMAC 

had v i o l a t e d T i t l e V I I of the C i v i l R i g h t s A c t of 1964, 42 

2The r e c o r d does not c o n t a i n a copy of R u f f i n ' s EEOC 
charge. 

3Because the o t h e r f i v e p l a i n t i f f s are not p a r t i e s t o t h i s 
a p p e a l , we do not d i s c u s s the s p e c i f i c s of t h e i r c l a i m s . 
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U.S.C. § 2000e e t seq., 4 and 42 U.S.C. § 1981 5 by 

d i s c r i m i n a t i n g a g a i n s t her on the b a s i s of her race w i t h 

r e s p e c t t o job-performance e v a l u a t i o n s , p r o m o t i o n s , and pay. 

R u f f i n a l l e g e d t h a t GMAC had d i s c r i m i n a t e d a g a i n s t h e r w i t h 

r e s p e c t t o job-performance e v a l u a t i o n s by r a t i n g her below the 

442 U.S.C. § 2 0 0 0 e - 2 ( a ) ( 1 ) p r o v i d e s : 

" I t s h a l l be an u n l a w f u l employment p r a c t i c e f o r an 
employer -¬
" ( 1 ) t o f a i l or r e f u s e t o h i r e or t o d i s c h a r g e any 
i n d i v i d u a l , or o t h e r w i s e t o d i s c r i m i n a t e a g a i n s t any 
i n d i v i d u a l w i t h r e s p e c t t o h i s compensation, terms, 
c o n d i t i o n s , or p r i v i l e g e s of employment, because of 
such i n d i v i d u a l ' s r a c e , c o l o r , r e l i g i o n , sex, or 
n a t i o n a l o r i g i n . " 
542 U.S.C. § 1981(a) p r o v i d e s : 

" A l l p ersons w i t h i n the j u r i s d i c t i o n of the U n i t e d 
S t a t e s s h a l l have the same r i g h t i n e v e r y S t a t e and 
T e r r i t o r y t o make and e n f o r c e c o n t r a c t s , t o sue, be 
p a r t i e s , g i v e e v i d e n c e , and t o the f u l l and e q u a l 
b e n e f i t of a l l laws and p r o c e e d i n g s f o r the s e c u r i t y 
of persons and p r o p e r t y as i s e n j o y e d by w h i t e 
c i t i z e n s , and s h a l l be s u b j e c t t o l i k e punishment, 
p a i n s , p e n a l t i e s , t a x e s , l i c e n s e s , and e x a c t i o n s of 
eve r y k i n d , and t o no o t h e r . " 

S e c t i o n 42 U.S.C. 1981(b) p r o v i d e s : 

" F o r purposes of t h i s s e c t i o n , the term 'make and 
e n f o r c e c o n t r a c t s ' i n c l u d e s the making, performance, 
m o d i f i c a t i o n , and t e r m i n a t i o n of c o n t r a c t s , and the 
enjoyment of a l l b e n e f i t s , p r i v i l e g e s , terms, and 
c o n d i t i o n s of the c o n t r a c t u a l r e l a t i o n s h i p . " 
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a c t u a l r a t i n g she de s e r v e d based on her j o b performance, which 

a d v e r s e l y a f f e c t e d her a b i l i t y t o r e c e i v e p r o m o t i o n s . She 

a l l e g e d t h a t GMAC had d i s c r i m i n a t e d a g a i n s t h e r w i t h r e s p e c t 

t o promotions by awarding t o l e s s q u a l i f i e d C a u c a s i a n 

employees promotions f o r wh i c h R u f f i n was q u a l i f i e d . She 

a l l e g e d t h a t GMAC had d i s c r i m i n a t e d a g a i n s t h e r w i t h r e s p e c t 

t o pay by p a y i n g h e r l e s s than C a u c a s i a n employees who were 

p e r f o r m i n g the same j o b a t the same grade l e v e l . 

I n J a n u a r y 2003, GMAC removed the a c t i o n t o the U n i t e d 

S t a t e s D i s t r i c t C ourt f o r the M i d d l e D i s t r i c t o f Alabama. I n 

F e b r u a r y 2003, t h a t c o u r t remanded the a c t i o n t o the Lowndes 

C i r c u i t C o u r t . 

On March 5, 2003, GMAC moved t o d i s m i s s the a c t i o n o r , i n 

the a l t e r n a t i v e , t o t r a n s f e r the a c t i o n t o a d i f f e r e n t venue. 

S p e c i f i c a l l y , GMAC a s s e r t e d t h a t venue was not pr o p e r i n the 

Lowndes C i r c u i t C ourt under § 6-3-7(a), A l a . Code 1975, 6 and, 

6 S e c t i o n 6-3-7(a) p r o v i d e s : 

"(a) A l l c i v i l a c t i o n s a g a i n s t c o r p o r a t i o n s may 
be brought i n any o f the f o l l o w i n g c o u n t i e s : 

"(1) I n the county i n which a 
s u b s t a n t i a l p a r t o f the events or o m i s s i o n s 
g i v i n g r i s e t o the c l a i m o c c u r r e d , or a 
s u b s t a n t i a l p a r t o f r e a l p r o p e r t y t h a t i s 
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t h e r e f o r e , t h a t the a c t i o n s h o u l d be d i s m i s s e d p u r s u a n t t o § 

6-5-430, A l a . Code 1975, 7 o r , i n the a l t e r n a t i v e , s h o u l d be 

the s u b j e c t o f the a c t i o n i s s i t u a t e d ; or 

"(2) I n the county o f the 
c o r p o r a t i o n ' s p r i n c i p a l o f f i c e i n t h i s 
s t a t e ; or 

"(3) I n the county i n which the 
p l a i n t i f f r e s i d e d , or i f the p l a i n t i f f i s 
an e n t i t y o t h e r than an i n d i v i d u a l , where 
the p l a i n t i f f had i t s p r i n c i p a l o f f i c e i n 
t h i s s t a t e , a t the time o f the a c c r u a l o f 
the cause o f a c t i o n , i f such c o r p o r a t i o n 
does b u s i n e s s by agent i n the county o f the 
p l a i n t i f f ' s r e s i d e n c e ; or 

"(4) I f s u b d i v i s i o n s (1), (2), or (3) 
do not a p p l y , i n any county i n which the 
c o r p o r a t i o n was d o i n g b u s i n e s s by agent a t 
the time o f the a c c r u a l o f the cause o f 
a c t i o n . " 

7 S e c t i o n 6-5-430 p r o v i d e s : 

"Whenever, e i t h e r by common law or the s t a t u t e s 
o f a n o t h e r s t a t e or o f the U n i t e d S t a t e s , a c l a i m , 
e i t h e r upon c o n t r a c t or i n t o r t has a r i s e n o u t s i d e 
t h i s s t a t e a g a i n s t any person or c o r p o r a t i o n , such 
c l a i m may be e n f o r c e a b l e i n the c o u r t s o f t h i s s t a t e 
i n any county i n which j u r i s d i c t i o n o f the defendant 
can be l e g a l l y o b t a i n e d i n the same manner i n which 
j u r i s d i c t i o n c o u l d have been o b t a i n e d i f the c l a i m 
had a r i s e n i n t h i s s t a t e ; p r o v i d e d , however, the 
c o u r t s o f t h i s s t a t e s h a l l a p p l y the d o c t r i n e o f 
forum non conveniens i n d e t e r m i n i n g whether t o 
a c c e p t or d e c l i n e t o t a k e j u r i s d i c t i o n o f an a c t i o n 
based upon such c l a i m o r i g i n a t i n g o u t s i d e t h i s 
s t a t e ; and p r o v i d e d f u r t h e r t h a t , i f upon motion o f 
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t r a n s f e r r e d t o the J e f f e r s o n C i r c u i t C ourt p u r s u a n t t o § 6-3-

21. 1 ( a ) , A l a . Code 1975. 8 On October 20, 2003, the t r i a l c o u r t 

d e n i e d GMAC's March 5, 2003, motion t o d i s m i s s o r , i n the 

a l t e r n a t i v e , t o t r a n s f e r . 

On August 20, 2004, GMAC a g a i n moved t o d i s m i s s the 

a c t i o n o r , i n the a l t e r n a t i v e , t o t r a n s f e r i t ; however, the 

t r i a l c o u r t d e n i e d t h a t motion on December 29, 2004. 

On J a n u a r y 27, 2005, GMAC p e t i t i o n e d the Alabama Supreme 

any defendant i t i s shown t h a t t h e r e e x i s t s a more 
a p p r o p r i a t e forum o u t s i d e t h i s s t a t e , t a k i n g i n t o 
account the l o c a t i o n where the a c t s g i v i n g r i s e t o 
the a c t i o n o c c u r r e d , the convenience o f the p a r t i e s 
and w i t n e s s e s , and the i n t e r e s t s o f j u s t i c e , the 
c o u r t must d i s m i s s the a c t i o n w i t h o u t p r e j u d i c e . 
Such d i s m i s s a l may be c o n d i t i o n e d upon the defendant 
or defendants f i l i n g w i t h the c o u r t a consent ( i ) t o 
submit t o j u r i s d i c t i o n i n the i d e n t i f i e d forum, or 
( i i ) t o waive any defense based upon a s t a t u t e o f 
l i m i t a t i o n s i f an a c t i o n on the same cause o f a c t i o n 
i s commenced i n the i d e n t i f i e d forum w i t h i n 60 days 
o f the d i s m i s s a l . " 
8 I n p e r t i n e n t p a r t , § 6-3-21.1 p r o v i d e s : 

"(a) W i t h r e s p e c t t o c i v i l a c t i o n s f i l e d i n an 
a p p r o p r i a t e venue, any c o u r t o f g e n e r a l j u r i s d i c t i o n 
s h a l l , f o r the convenience o f p a r t i e s and w i t n e s s e s , 
or i n the i n t e r e s t o f j u s t i c e , t r a n s f e r any c i v i l 
a c t i o n or any c l a i m i n any c i v i l a c t i o n t o any c o u r t 
o f g e n e r a l j u r i s d i c t i o n i n which the a c t i o n might 
have been p r o p e r l y f i l e d and the case s h a l l p r o c e e d 
as though o r i g i n a l l y f i l e d t h e r e i n . " 
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Cou r t f o r a w r i t o f mandamus d i r e c t i n g the Lowndes C i r c u i t 

C o urt t o g r a n t GMAC's motion t o d i s m i s s the a c t i o n o r , i n the 

a l t e r n a t i v e , t o t r a n s f e r i t . The supreme c o u r t d e n i e d the 

p e t i t i o n w i t h o u t an o p i n i o n on J u l y 8, 2005. 

On F e b r u a r y 20, 2007, GMAC moved the t r i a l c o u r t f o r a 

summary judgment w i t h r e s p e c t t o the c l a i m s o f R u f f i n and the 

o t h e r f i v e p l a i n t i f f s . With r e s p e c t t o R u f f i n ' s c l a i m s , GMAC 

a s s e r t e d t h a t i t was e n t i t l e d t o a summary judgment because, 

i t s a i d , (1) R u f f i n ' s § 1981 c l a i m s based on job-performance 

e v a l u a t i o n s , p r o m o t i o n s , and pay were t i m e - b a r r e d by the two-

ye a r Alabama s t a t u t e o f l i m i t a t i o n s , which, GMAC s a i d , a p p l i e d 

t o R u f f i n ' s § 1981 c l a i m s ; (2) R u f f i n ' s T i t l e V I I c l a i m based 

on the 1999 l e v e l - 5 promotions was t i m e - b a r r e d because, GMAC 

s a i d , she had not f i l e d her EEOC charge w i t h i n 180 days a f t e r 

the 1999 l e v e l - 5 promotions were awarded; (3) R u f f i n ' s T i t l e 

V I I and § 1981 c l a i m s based on the 2001 l e v e l - 6 p r omotion had 

no m e r i t because, GMAC s a i d , she c o u l d n e i t h e r prove t h a t she 

was q u a l i f i e d f o r a l e v e l - 6 promotion when the 2001 l e v e l - 6 

p r o m o t i o n was awarded t o V e r l i n g nor prove t h a t the 

l e g i t i m a t e , n o n d i s c r i m i n a t o r y reason o f f e r e d by GMAC f o r 

pr o m o t i n g V e r l i n g was a p r e t e x t ; (4) R u f f i n ' s T i t l e V I I and § 
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1981 c l a i m s based on job-performance e v a l u a t i o n s and pay had 

no m e r i t because, GMAC s a i d , she c o u l d not prove t h a t 

s i m i l a r l y s i t u a t e d n o n - A f r i c a n - A m e r i c a n employees r e c e i v e d 

more f a v o r a b l e job-performance e v a l u a t i o n s or h i g h e r pay; (5) 

R u f f i n ' s T i t l e V I I c l a i m based on pay was t i m e - b a r r e d i n s o f a r 

as i t was based on pay she r e c e i v e d more than 180 days b e f o r e 

she f i l e d her EEOC charge; (6) R u f f i n ' s T i t l e V I I c l a i m based 

on pay was p r o c e d u r a l l y b a r r e d i n s o f a r as i t was based on pay 

she r e c e i v e d a f t e r the EEOC i s s u e d the r i g h t - t o - s u e l e t t e r ; 

and (7) R u f f i n c o u l d not p r e v a i l on any of her c l a i m s because, 

GMAC s a i d , she c o u l d not prove t h a t GMAC p u r p o s e f u l l y and 

i n t e n t i o n a l l y d i s c r i m i n a t e d a g a i n s t her because she i s an 

A f r i c a n - A m e r i c a n . In sup p o r t of i t s summary-judgment motion, 

GMAC s u b m i t t e d , among o t h e r t h i n g s , an a f f i d a v i t s i g n e d by 

P h i l l i p W i l s o n ("the W i l s o n a f f i d a v i t " ) , a r e t i r e d employee of 

GMAC who had s e r v e d as Human Resources Manager f o r GMAC's 

So u t h e a s t Region from 2001 through F e b r u a r y 1, 2005, and an 

a f f i d a v i t s i g n e d by A s h l e y C i n k ("the C i n k a f f i d a v i t " ) , a GMAC 

employee who had s e r v e d as Human Resources Manager f o r GMAC's 

E a s t e r n Region, which i n c l u d e d GMAC's S o u t h e a s t Region, from 

May 2004 thr o u g h J u l y 2005. 
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On June 6, 2007, R u f f i n and the o t h e r f i v e p l a i n t i f f s 

f i l e d t h e i r response i n o p p o s i t i o n t o GMAC's summary-judgment 

motion. On November 1, 2007, R u f f i n and the o t h e r f i v e 

p l a i n t i f f s moved the t r i a l c o u r t t o s t r i k e the W i l s o n 

a f f i d a v i t and the C i n k a f f i d a v i t . 

On December 27, 2007, GMAC f i l e d responses t o R u f f i n and 

the o t h e r f i v e p l a i n t i f f s ' motions t o s t r i k e the W i l s o n 

a f f i d a v i t and the C i n k a f f i d a v i t . On March 31, 2008, R u f f i n 

and the o t h e r f i v e p l a i n t i f f s f i l e d r e p l i e s t o GMAC's 

responses t o R u f f i n and the o t h e r f i v e p l a i n t i f f s ' motions t o 

s t r i k e the W i l s o n a f f i d a v i t and the C i n k a f f i d a v i t . On May 6, 

2008, R u f f i n and the o t h e r f i v e p l a i n t i f f s supplemented t h e i r 

motion t o s t r i k e the C i n k a f f i d a v i t . On J u l y 7, 2008, R u f f i n 

and the o t h e r f i v e p l a i n t i f f s supplemented t h e i r motion t o 

s t r i k e the C i n k a f f i d a v i t a second time. On September 5, 2008, 

GMAC responded t o the supplements t o the motion t o s t r i k e the 

C i n k a f f i d a v i t . 

A f t e r t a k i n g the d e p o s i t i o n of the e x p e r t w i t n e s s 

p r o f f e r e d by R u f f i n and the o t h e r f i v e p l a i n t i f f s , GMAC, on 

May 6, 2009, supplemented i t s summary-judgment motion t o 

address the t e s t i m o n y of t h a t e x p e r t w i t n e s s . 
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F o l l o w i n g a h e a r i n g , the t r i a l c o u r t , on September 21, 

2009, e n t e r e d an o r d e r ("the September 21 order") g r a n t i n g 

GMAC's summary-judgment motion w i t h r e s p e c t t o R u f f i n ' s c l a i m s 

but denying i t w i t h r e s p e c t t o the c l a i m s of the o t h e r f i v e 

p l a i n t i f f s . The t r i a l c o u r t d i d not e x p r e s s l y r u l e on the 

motions t o s t r i k e the W i l s o n a f f i d a v i t and the C i n k a f f i d a v i t . 

Moreover, the t r i a l c o u r t d i d not d i r e c t t h a t the September 21 

o r d e r be e n t e r e d as a f i n a l judgment p u r s u a n t t o Rule 5 4 ( b ) , 

A l a . R. C i v . P. S u b s e q u e n t l y , the o t h e r f i v e p l a i n t i f f s 

s t i p u l a t e d t o the d i s m i s s a l of t h e i r c l a i m s w i t h p r e j u d i c e , 

and, on December 15, 2009, the t r i a l c o u r t e n t e r e d an o r d e r 

("the December 15 order") d i s m i s s i n g the c l a i m s of the o t h e r 

f i v e p l a i n t i f f s w i t h p r e j u d i c e . 

On January 8, 2010, R u f f i n f i l e d a Rule 5 9 ( e ) , A l a . R. 

C i v . P., postjudgment motion c h a l l e n g i n g the p r o p r i e t y of the 

t r i a l c o u r t ' s summary judgment as t o her c l a i m s . The t r i a l 

c o u r t d i d not r u l e on R u f f i n ' s Rule 59(e) postjudgment motion 

w i t h i n 90 days a f t e r i t was f i l e d ; c o n s e q u e n t l y , i t was d e n i e d 

by o p e r a t i o n of law p u r s u a n t t o Rule 59.1, A l a . R. C i v . P., on 

A p r i l 8, 2010. On May 18, 2010, R u f f i n f i l e d a n o t i c e of 

a p p e a l t o the supreme c o u r t . The supreme c o u r t t r a n s f e r r e d the 
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app e a l t o t h i s c o u r t p u r s u a n t t o § 12-2-7(6), A l a . Code 1975. 

J u r i s d i c t i o n a l C h a l l e n g e 

As a t h r e s h o l d m a t t e r , GMAC a s s e r t s t h a t t h i s c o u r t l a c k s 

j u r i s d i c t i o n over R u f f i n ' s a p p e a l because, GMAC says, R u f f i n 

d i d not t i m e l y f i l e her n o t i c e of a p p e a l . GMAC f i r s t argues 

t h a t R u f f i n d i d not t i m e l y f i l e her n o t i c e of appeal because, 

GMAC says, she d i d not f i l e i t w i t h i n 42 days a f t e r the e n t r y 

of the September 21 o r d e r g r a n t i n g GMAC's summary-judgment 

motion w i t h r e s p e c t t o R u f f i n ' s c l a i m s . However, 

" [ a ] n a p p e a l o r d i n a r i l y l i e s o n l y from the e n t r y 
of a f i n a l judgment. A l a . Code 1975, § 12-22-2; Bean 
v. C r a i g , 557 So. 2d 1249, 1253 ( A l a . 1990). A 
judgment i s g e n e r a l l y not f i n a l u n l e s s a l l c l a i m s , 
or the r i g h t s or l i a b i l i t i e s of a l l p a r t i e s , have 
been d e c i d e d . Ex p a r t e H a r r i s , 506 So. 2d 1003, 1004 
(A l a . C i v . App. 1987). The o n l y e x c e p t i o n t o t h i s 
r u l e of f i n a l i t y i s when the t r i a l c o u r t d i r e c t s the 
e n t r y of a f i n a l judgment p u r s u a n t t o Rule 5 4 ( b ) , 
A l a . R. C i v . P. Bean, 557 So. 2d a t 1253." 

Henning v. Henning, 999 So. 2d 523, 525 ( A l a . C i v . App. 2008) . 

I n the case now b e f o r e us, the September 21 or d e r d i d not 

a d j u d i c a t e the c l a i m s of a l l the p a r t i e s or the r i g h t s and 

l i a b i l i t i e s of a l l the p a r t i e s ; i t a d j u d i c a t e d o n l y the c l a i m s 

of R u f f i n . Moreover, the t r i a l c o u r t d i d not d i r e c t t h a t the 

September 21 o r d e r be e n t e r e d as a f i n a l judgment p u r s u a n t t o 

Rule 5 4 ( b ) , A l a . R. C i v . P. Consequently, an ap p e a l c o u l d not 
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l i e from the September 21 o r d e r , and R u f f i n was not r e q u i r e d 

t o f i l e her n o t i c e of appeal w i t h i n 42 days a f t e r the e n t r y of 

the September 21 o r d e r . See Henning. 

Second, GMAC argues t h a t R u f f i n d i d not t i m e l y f i l e h er 

n o t i c e of ap p e a l because, GMAC says, she d i d not f i l e a Rule 

5 9 ( e ) , A l a . R. C i v . P., motion " w i t h i n 30 days i n o r d e r t o 

t o l l the time f o r h e r t o ap p e a l the C i r c u i t C o u r t ' s summary 

judgment r u l i n g , as r e q u i r e d by A l a . R. C i v . P. 5 9 ( e ) . " GMAC's 

b r i e f a t p. 20. Given t h a t R u f f i n f i l e d her Rule 59(e) motion 

on January 8, 2010, which was w i t h i n 30 days a f t e r the e n t r y 

of the December 15 o r d e r , GMAC appears t o be a r g u i n g t h a t 

R u f f i n d i d not t i m e l y f i l e her Rule 59(e) motion because she 

d i d not f i l e i t w i t h i n 30 days a f t e r the e n t r y of the 

September 21 o r d e r . However, the supreme c o u r t has h e l d t h a t 

a Rule 59(e) motion may be made o n l y i n r e f e r e n c e t o a f i n a l , 

a p p e a l a b l e judgment: 

"By i t s e x p r e s s terms, Rule 59(e) a p p l i e s o n l y 
where t h e r e i s a 'judgment.' That term i s 
s p e c i f i c a l l y d e f i n e d i n A l a . R. C i v . P. 5 4 ( a ) , as 'a 
decree and any o r d e r from which an appeal l i e s . ' 
(Emphasis added.) Rule 59 does not a p p l y t o 
i n t e r l o c u t o r y o r d e r s , because such o r d e r s remain 
' w i t h i n the b r e a s t of the c o u r t . ' Rheams v. Rheams, 
378 So. 2d 1125, 1128 ( A l a . C i v . App. 1979). A 'Rule 
59 motion may be made o n l y i n r e f e r e n c e t o a f i n a l 
judgment or o r d e r . ' Malone v. Gainey, 726 So. 2d 
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725, 725 n.2 ( A l a . C i v . App. 1999); see a l s o 
Anderson v. Deere & Co., 852 F.2d 1244, 1246 (10th 
C i r . 1988); Momar, In c . v. S c h n e i d e r , 823 So. 2d 
701, 704 ( A l a . C i v . App. 2001) (a Rule 59(e) 'motion 
may be taken o n l y from a f i n a l judgment')." 

Ex p a r t e Troutman Sanders, LLP, 866 So. 2d 547, 549-50 ( A l a . 

2003). 

Thus, because an a p p e a l c o u l d not l i e from the September 

21 o r d e r , see Henning, Rule 59(e) d i d not r e q u i r e t h a t R u f f i n 

f i l e her Rule 59(e) motion w i t h i n 30 days a f t e r the e n t r y of 

the September 21 o r d e r ; i t r e q u i r e d t h a t R u f f i n f i l e her Rule 

59(e) motion w i t h i n 30 days a f t e r the e n t r y of the December 15 

o r d e r , which was the f i n a l , a p p e a l a b l e judgment e n t e r e d by the 

t r i a l c o u r t . R u f f i n d i d t i m e l y f i l e her Rule 59(e) motion 

w i t h i n 30 days a f t e r the e n t r y of the December 15 o r d e r . In 

p e r t i n e n t p a r t , Rule 4 ( a ) ( 3 ) , A l a . R. App. P., p r o v i d e s : 

"The f i l i n g of a post-judgment motion p u r s u a n t t o 
R u l e s 50, 52, 55 or 59 of the Alabama Ru l e s of C i v i l 
P rocedure (ARCP) s h a l l suspend the r u n n i n g of the 
time f o r f i l i n g a n o t i c e of a p p e a l . In cases where 
post-judgment motions are f i l e d , the f u l l time f i x e d 
f o r f i l i n g a n o t i c e of a p p e a l s h a l l be computed from 
the date of the e n t r y i n the c i v i l docket of an 
o r d e r g r a n t i n g or denying such motion. I f such p o s t -
judgment motion i s deemed d e n i e d under the 
p r o v i s i o n s of Rule 59.1 of the Alabama Ru l e s of 
C i v i l P rocedure, then the time f o r f i l i n g a n o t i c e 
of a p p e a l s h a l l be computed from the date of d e n i a l 
of such motion by o p e r a t i o n of law, as p r o v i d e d f o r 
i n Rule 59.1." 
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R u f f i n ' s t i m e l y f i l i n g of her Rule 59(e) motion suspended 

the r u n n i n g of the time f o r f i l i n g her n o t i c e of ap p e a l u n t i l 

her motion was d e n i e d by o p e r a t i o n of law pu r s u a n t t o Rule 

59.1 on A p r i l 8, 2010. She t i m e l y f i l e d her n o t i c e of ap p e a l 

on May 18, 2010. A c c o r d i n g l y , we f i n d no m e r i t i n GMAC's 

argument t h a t t h i s c o u r t l a c k s j u r i s d i c t i o n over R u f f i n ' s 

a p p e a l . 

Venue C h a l l e n g e 

GMAC a l s o a s s e r t s t h a t t h i s c o u r t s h o u l d d i s m i s s R u f f i n ' s 

a p p e a l because, GMAC says, the Lowndes C i r c u i t Court became an 

improper venue f o r R u f f i n ' s c l a i m s upon the e n t r y of the t r i a l 

c o u r t ' s December 15 o r d e r because, GMAC says, the December 15 

or d e r d i s m i s s e d w i t h p r e j u d i c e the c l a i m s of the o n l y 

p l a i n t i f f who was a r e s i d e n t of Lowndes County. However, t h i s 

argument has no m e r i t because, " [ a ] s [the supreme c o u r t ] has 

f r e q u e n t l y h e l d , p r o p e r venue f o r an a c t i o n i s determined a t 

the commencement of the a c t i o n . " Ex p a r t e O v e r s t r e e t , 748 So. 

2d 194, 196 ( A l a . 1999). 

Sta n d a r d of Review 

" T h i s C o u r t ' s r e v i e w of a summary judgment i s de 
novo. W i l l i a m s v. S t a t e Farm Mut. Auto. I n s . Co., 
886 So. 2d 72, 74 ( A l a . 2003). We a p p l y the same 
s t a n d a r d of r e v i e w as the t r i a l c o u r t a p p l i e d . 
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S p e c i f i c a l l y , we must determine whether the movant 
has made a prima f a c i e showing t h a t no genuine i s s u e 
of m a t e r i a l f a c t e x i s t s and t h a t the movant i s 
e n t i t l e d t o a judgment as a matter of law. Rule 
5 6 ( c ) , A l a . R. C i v . P.; Bl u e Cross & B l u e S h i e l d of  
Alabama v. H o d u r s k i , 899 So. 2d 949, 952-53 ( A l a . 
2004). In making such a d e t e r m i n a t i o n , we must 
r e v i e w the evi d e n c e i n the l i g h t most f a v o r a b l e t o 
the nonmovant. W i l s o n v. Brown, 496 So. 2d 756, 758 
( A l a . 1986). Once the movant makes a prima f a c i e 
showing t h a t t h e r e i s no genuine i s s u e of m a t e r i a l 
f a c t , the burden then s h i f t s t o the nonmovant t o 
produce ' s u b s t a n t i a l e v i d e n c e ' as t o the e x i s t e n c e 
of a genuine i s s u e of m a t e r i a l f a c t . Bass v.  
Sou t h T r u s t Bank of B a l d w i n County, 538 So. 2d 794, 
797-98 ( A l a . 1989); A l a . Code 1975, § 12-21-12. 
' [ S ] u b s t a n t i a l e v i d e n c e i s ev i d e n c e of such weight 
and q u a l i t y t h a t f a i r - m i n d e d persons i n the e x e r c i s e 
of i m p a r t i a l judgment can r e a s o n a b l y i n f e r the 
e x i s t e n c e of the f a c t sought t o be proved.' West v.  
Founders L i f e A s s u r . Co. of F l a . , 547 So. 2d 870, 
871 ( A l a . 1989) 

Dow v. Alabama Democratic P a r t y , 897 So. 2d 1035, 1038-39 

( A l a . 2004). 

A n a l y s i s 

A. Whether R u f f i n ' s § 1981 c l a i m s based on job-performance  
e v a l u a t i o n s , p r o m o t i o n s , and pay are t i m e - b a r r e d . 

GMAC argued t h a t i t was e n t i t l e d t o a summary judgment 

w i t h r e s p e c t t o a l l R u f f i n ' s § 1981 c l a i m s because, i t s a i d , 

those c l a i m s were b a r r e d by Alabama's two-year s t a t u t e of 

l i m i t a t i o n s . R u f f i n argued t h a t GMAC was not e n t i t l e d t o a 

summary judgment on t h a t ground because, she s a i d , a f o u r - y e a r 
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s t a t u t e of l i m i t a t i o n s a p p l i e d t o those c l a i m s . 

S e c t i o n 1981 does not c o n t a i n an ex p r e s s s t a t u t e of 

l i m i t a t i o n s . 

" P r i o r t o 1990, i n d e t e r m i n i n g the p r o p e r 
s t a t u t e of l i m i t a t i o n s , f e d e r a l c o u r t s were t o a p p l y 
the most analogous s t a t e s t a t u t e of l i m i t a t i o n s t o 
§ 1981 c l a i m s , which, i n t h i s case, was two years 
under Alabama law. See Goodman v. Lukens S t e e l Co., 
482 U.S. 656, 660-61, 107 S.Ct. 2617, 2620-21, 96 
L.Ed. 2d 572 (1987), superseded by s t a t u t e as s t a t e d  
i n Jones v. R.R. D o n n e l l e y & Sons Co., 541 U.S. 369, 
124 S.Ct. 1836, 158 L.Ed. 2d 645 (2004); see a l s o  
Moore v. L i b e r t y Nat. L i f e I n s . Co., 267 F.3d 1209, 
1219 (11th C i r . 2001) ( a p p l y i n g Alabama's two-year 
s t a t u t e of l i m i t a t i o n s f o r p e r s o n a l - i n j u r y t o r t s t o 
§ 1981 c l a i m ) . In 1990, Congress e n a c t e d § 1658(a), 
which c r e a t e d a d e f a u l t f o u r - y e a r l i m i t a t i o n s p e r i o d 
f o r f e d e r a l causes of a c t i o n c r e a t e d a f t e r t h a t 
d a t e . See 28 U.S.C. § 1658. One year l a t e r , as p a r t 
of the C i v i l R i g h t s A c t of 1991, Congress amended § 
1981 t o i n c l u d e a cause of a c t i o n f o r d i s c r i m i n a t i o n 
i n the terms and c o n d i t i o n s of employment as w e l l as 
d i s c r i m i n a t i o n i n the making and enforcement of 
c o n t r a c t s . See 42 U.S.C. § 1981. 

"The Supreme Court s u b s e q u e n t l y d e t e r m i n e d i n 
Jones v. R.R. D o n n e l l e y & Sons Co., 541 U.S. 369, 
124 S.Ct. 1836, 1845, 158 L.Ed. 2d 645 (2004), t h a t 
Congress's 1990 enactment of § 1658 changed the 
l i m i t a t i o n s p e r i o d t o f o u r y e a rs f o r some c l a i m s 
under § 1981. See i d ^ a t 377-80, 124 S.Ct. a t 
1842-44. The Supreme Court a l s o e x p l a i n e d t h a t , t o 
the e x t e n t t h a t the C i v i l R i g h t s A c t of 1991 c r e a t e d 
new causes of a c t i o n not p r e v i o u s l y c o g n i z a b l e under 
§ 1981, such c l a i m s are s u b j e c t t o the f o u r - y e a r 
' c a t c h - a l l ' s t a t u t e of l i m i t a t i o n s of § 1658. See  
i d . a t 380-83, 124 S.Ct. a t 1844-45." 

P r i c e v. M&H V a l v e Co., (No. 05-15205, A p r i l 7, 2006) (11th 
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C i r . 2006) (not s e l e c t e d f o r p u b l i c a t i o n i n the F e d e r a l  

R e p o r t e r ) 

In her b r i e f t o t h i s c o u r t , R u f f i n argues t h a t the f o u r -

year s t a t u t e of l i m i t a t i o n s of 28 U.S.C. § 1658 a p p l i e s t o her 

§ 1981 c l a i m based on the 1999 l e v e l - 5 p r o m o t i o n s . Under 

P a t t e r s o n v. McLean C r e d i t Union, 491 U.S. 164 (1989), 

superseded by s t a t u t e as s t a t e d i n Jones v. R.R. D o n n e l l e y & 

Sons Co., 541 U.S. 369 (2004), which a p p l i e d t o § 1981 c l a i m s 

b e f o r e the amendments c o n t a i n e d i n the C i v i l R i g h t s A c t of 

1991, a f a i l u r e - t o - p r o m o t e c l a i m was a c t i o n a b l e under § 1981 

i f the p r o m o t i o n rose " t o the l e v e l of an o p p o r t u n i t y f o r a 

new and d i s t i n c t r e l a t i o n between the employee and the 

employer." I d . a t 185. 

"In P a t t e r s o n , the Court sought t o d i s t i n g u i s h 
between r o u t i n e i n c r e a s e s i n s a l a r y or 
r e s p o n s i b i l i t y which are c l e a r l y p a r t of an o r i g i n a l 
c o n t r a c t of employment and promotions which s i g n a l 
a new c o n t r a c t u a l r e l a t i o n s h i p between employee and 
employer. In d e t e r m i n i n g whether a p a r t i c u l a r 
p r o m o t i o n r i s e s t o the l e v e l of a new and d i s t i n c t 
r e l a t i o n between employer and employee, the c o u r t 
must compare the n a t u r e of the employee's c u r r e n t 
d u t i e s , compensation, and b e n e f i t s [ w i t h the] 
d u t i e s , compensation, [and] b e n e f i t s i n the 
d i f f e r e n t p o s i t i o n i n q u e s t i o n . As an example of one 
change i n employment p o s i t i o n which c o n s t i t u t e s a 
new and d i s t i n c t r e l a t i o n , the C o u r t c i t e s Hishon v.  
K i n g and S p a u l d i n g , 467 U.S. 69, 104 S.Ct. 2229, 81 
L.Ed. 2d 59 (1984). The p l a i n t i f f i n Hishon was an 
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a s s o c i a t e i n a law f i r m who a l l e g e d t h a t she was 
d e n i e d p a r t n e r s h i p s t a t u s because she i s a woman. 
The C o u r t ' s example i s i n s t r u c t i v e . The d i f f e r e n c e 
between [the] r i g h t s , d u t i e s , and compensation of 
a s s o c i a t e s and p a r t n e r s i n a law f i r m are 
s i g n i f i c a n t . While b o t h the a s s o c i a t e and the 
p a r t n e r are a t t o r n e y s , the r o l e of the p a r t n e r i s 
s u p e r v i s o r y and c a r r i e s i n c r e a s e d r e s p o n s i b i l i t y . I t 
may a l s o i n v o l v e p e r s o n a l l i a b i l i t y f o r the a f f a i r s 
of the f i r m . The method of compensation and amount 
of b e n e f i t s a t t e n d a n t t o an a s s o c i a t e p o s i t i o n 
d i f f e r from those of a p a r t n e r . In a p p l y i n g 
P a t t e r s o n , the F o u r t h C i r c u i t has r u l e d t h a t a 
promotion from b i l l i n g c l e r k t o s u p e r v i s o r i s the 
type of promotion which a l s o engenders a new and 
d i s t i n c t r e l a t i o n between employee and employer 
c o v e r e d by § 1981. M a l l o r y v. Booth R e f r i g e r a t i o n  
Supply Co., I n c . , 882 F.2d 908, 911 (4th C i r . 
1989)." 

H a r r i s o n v. A s s o c i a t e s Corp. of N o r t h America, 917 F.2d 195, 

198 (5th C i r . 1990). 

I f R u f f i n had been awarded e i t h e r of the 1999 l e v e l - 5 

p r o m o t i o n s , she would have been promoted from a l e v e l - 4 

a d m i n i s t r a t i v e p o s i t i o n t o a l e v e l - 5 a d m i n i s t r a t i v e p o s i t i o n . 

Such a promotion would not have i n v o l v e d a promotion from an 

a d m i n i s t r a t i v e , n o n s u p e r v i s o r y p o s i t i o n t o a s u p e r v i s o r y 

p o s i t i o n ; t o the c o n t r a r y , such a promotion would have me r e l y 

been a promotion from one a d m i n i s t r a t i v e , n o n s u p e r v i s o r y 

p o s i t i o n t o another a d m i n i s t r a t i v e , n o n s u p e r v i s o r y p o s i t i o n 

t h a t was one l e v e l h i g h e r . Moreover, t h e r e i s no e v i d e n c e i n 
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the r e c o r d i n d i c a t i n g t h a t the i n c r e a s e s i n s a l a r y and 

r e s p o n s i b i l i t y t h a t would have been o c c a s i o n e d by such a 

promotion would have r i s e n t o the l e v e l of s i g n a l i n g a new 

r e l a t i o n s h i p between R u f f i n and GMAC i f she had r e c e i v e d the 

promo t i o n . A c c o r d i n g l y , we conclude t h a t the f o u r - y e a r 

" c a t c h - a l l " s t a t u t e of l i m i t a t i o n s under § 1658 was a p p l i c a b l e 

t o R u f f i n ' s § 1981 c l a i m based on the 1999 l e v e l - 5 promotions 

and, t h e r e f o r e , t h a t c l a i m was not t i m e - b a r r e d . 

Because R u f f i n f i l e d her a c t i o n w i t h i n f o u r months a f t e r 

GMAC awarded the 2001 l e v e l - 6 promotion t o V e r l i n g , R u f f i n ' s 

§ 1981 c l a i m based on t h a t promotion i s not t i m e - b a r r e d 

r e g a r d l e s s of whether the Alabama two-year s t a t u t e of 

l i m i t a t i o n s or the § 1658 f o u r - y e a r s t a t u t e of l i m i t a t i o n s 

a p p l i e s t o t h a t c l a i m . 

In her p r i n c i p a l b r i e f t o t h i s c o u r t , R u f f i n has not 

s p e c i f i c a l l y argued t h a t her § 1981 c l a i m s based on j o b -

performance e v a l u a t i o n s and pay are t i m e l y . In Scrushy v. 

Tucker, [Ms. 1081424, Jan. 28, 2011] So. 3d , 

( A l a . 2011), the supreme c o u r t s t a t e d : 

" ' I n o r d e r t o secure a r e v e r s a l , "the 
a p p e l l a n t has an a f f i r m a t i v e duty of 
showing e r r o r upon the r e c o r d . " Tucker v.  
N i c h o l s , 431 So. 2d 1263, 1264 ( A l a . 1983). 
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I t i s a f a m i l i a r p r i n c i p l e of law: 

"'"When an a p p e l l a n t c o n f r o n t s an 
i s s u e below t h a t the a p p e l l e e 
contends w a r r a n t s a judgment i n 
i t s f a v o r and the t r i a l c o u r t ' s 
o r d e r does not s p e c i f y a b a s i s 
f o r i t s r u l i n g , the o m i s s i o n of 
any argument on ap p e a l as t o t h a t 
i s s u e i n the a p p e l l a n t ' s 
p r i n c i p a l b r i e f c o n s t i t u t e s a  
w a i v e r w i t h r e s p e c t t o the 
i s s u e . " 

" ' F o g a r t y v. Southworth, 953 So. 2d 1225, 
1232 ( A l a . 2006) ( f o o t n o t e omitted) 
(emphasis added). T h i s w a i v e r , namely, the 
f a i l u r e of the a p p e l l a n t t o d i s c u s s i n the 
opening b r i e f an i s s u e on which the t r i a l 
c o u r t might have r e l i e d as a b a s i s f o r i t s 
judgment, r e s u l t s i n an a f f i r m a n c e of t h a t 
judgment. I d . That i s so, because " t h i s 
c o u r t w i l l not presume such e r r o r on the 
p a r t of the t r i a l c o u r t . " Roberson v. C.P.  
A l l e n C o n s t r . Co., 50 So. 3d 471, 478 ( A l a . 
C i v . App. 2010) (emphasis added). See a l s o 
Young v. Southern L i f e & H e a l t h I n s . Co., 
495 So. 2d 601 ( A l a . 1986). 

" S o u t u l l o v. M o b i l e County, [Ms. 1090041, September 
17, 2010] So. 3d , ( A l a . 2010)." 

A c c o r d i n g l y , because GMAC a s s e r t e d b e f o r e the t r i a l c o u r t 

t h a t R u f f i n ' s § 1981 c l a i m s based on job-performance 

e v a l u a t i o n s and pay were t i m e - b a r r e d , because the t r i a l c o u r t 

d i d not s p e c i f y the b a s i s f o r i t s g r a n t i n g GMAC's summary-

judgment motion w i t h r e s p e c t t o those c l a i m s , and because 
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R u f f i n has not s p e c i f i c a l l y argued i n her p r i n c i p a l b r i e f t o 

t h i s c o u r t t h a t those c l a i m s are not t i m e - b a r r e d , we a f f i r m 

the summary judgment i n f a v o r of GMAC w i t h r e s p e c t t o those 

c l a i m s . See Scrushy. 

B. Whether R u f f i n ' s T i t l e V I I c l a i m s based on the 1999 l e v e l - 5  
promotions and pay she r e c e i v e d more than 180 days b e f o r e she  
f i l e d her charge w i t h the EEOC are t i m e - b a r r e d . 

"A p l a i n t i f f may not sue under T i t l e V I I u n l e s s 
she f i r s t e xhausts a d m i n i s t r a t i v e remedies by f i l i n g 
a t i m e l y charge of d i s c r i m i n a t i o n w i t h the E q u a l 
Employment O p p o r t u n i t y Commission ('EEOC'). See  
W i l k e r s o n v. G r i n n e l l Corp., 270 F.3d 1314, 1317 
(11th C i r . 2001). In a n o n - d e f e r r a l s t a t e such as 
Alabama, the d e a d l i n e f o r f i l i n g i s 180 days a f t e r 
the a l l e g e d d i s c r i m i n a t o r y a c t . See L e d b e t t e r v.  
Goodyear T i r e and Rubber Co., 421 F.3d 1169, 1178 
(11th C i r . 2005) ( e x p l a i n i n g t h a t Alabama i s a 
n o n - d e f e r r a l s t a t e , such t h a t o n l y u n l a w f u l 
p r a c t i c e s o c c u r r i n g w i t h i n 180 days of the o p e r a t i v e 
EEOC charge can g i v e r i s e t o T i t l e V I I l i a b i l i t y ) . " 

C a r t e r v. U n i v e r s i t y of South Alabama C h i l d r e n ' s & Women's 

Hosp., 510 F.Supp. 2d 596, 606 (S.D. A l a . 2007). 

GMAC argued t h a t i t was e n t i t l e d t o a summary judgment 

w i t h r e s p e c t t o R u f f i n ' s T i t l e V I I c l a i m based on the 1999 

l e v e l - 5 promotions because, GMAC s a i d , R u f f i n d i d not f i l e her 

charge w i t h the EEOC w i t h i n 180 days a f t e r those promotions 

o c c u r r e d . A l t h o u g h the t r i a l c o u r t d i d not s t a t e i t s r a t i o n a l e 

f o r g r a n t i n g GMAC's summary-judgment motion, R u f f i n , i n her 
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p r i n c i p a l b r i e f t o t h i s c o u r t , has not argued t h a t her T i t l e 

V I I c l a i m based on the 1999 l e v e l - 5 promotions was not ti m e -

b a r r e d d e s p i t e her f a i l u r e t o f i l e her charge w i t h the EEOC 

w i t h i n 180 days a f t e r those p r o m o t i o n s . A c c o r d i n g l y , she has 

waived t h a t i s s u e , and we a f f i r m the summary judgment i n f a v o r 

of GMAC w i t h r e s p e c t t o R u f f i n ' s T i t l e V I I c l a i m based on the 

1999 l e v e l - 5 p r o m o t i o n s . See Scrushy. 

GMAC a l s o a r g u e d t h a t i t was e n t i t l e d t o a summary 

judgment w i t h r e s p e c t t o R u f f i n ' s T i t l e V I I pay c l a i m i n s o f a r 

as i t was based on pay she r e c e i v e d more than 180 days b e f o r e 

she f i l e d her charge w i t h the EEOC on August 24, 2001, 

because, GMAC s a i d , i t was t i m e - b a r r e d . R u f f i n argues t h a t the 

t r i a l c o u r t e r r e d i n s o f a r as i t may have g r a n t e d the summary-

judgment motion on the b a s i s of t h a t argument because, R u f f i n 

says, her T i t l e V I I pay c l a i m was t i m e l y i n s o f a r as i t was 

based on pay she r e c e i v e d more than 180 days b e f o r e she f i l e d 

her charge w i t h the EEOC by v i r t u e of the L i l l y L e d b e t t e r F a i r 

Pay A c t of 2009 ("the FPA"), Pub. L. No. 111-2, 123 S t a t . 5. 

In L e d b e t t e r v. Goodyear T i r e & Rubber Co., 550 U.S. 618 

(2007), the U n i t e d S t a t e s Supreme Court h e l d t h a t L i l l y 

L e d b e t t e r ' s T i t l e V I I c l a i m based on pay was t i m e - b a r r e d 
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because she d i d not f i l e an EEOC charge w i t h i n 180 days a f t e r 

each a l l e g e d l y d i s c r i m i n a t o r y pay d e c i s i o n was made and 

communicated t o her and t h a t her employer's i s s u a n c e of 

paychecks t h a t r e f l e c t e d t h o s e a l l e g e d l y d i s c r i m i n a t o r y pay 

d e c i s i o n s d u r i n g the 180 days b e f o r e she f i l e d her EEOC charge 

d i d not a l t e r t h a t r e s u l t : 

"The EEOC c h a r g i n g p e r i o d i s t r i g g e r e d when a 
d i s c r e t e u n l a w f u l p r a c t i c e t a k e s p l a c e . A new 
v i o l a t i o n does not o c c u r , and a new c h a r g i n g p e r i o d 
does not commence, upon the o c c u r r e n c e of subsequent 
n o n d i s c r i m i n a t o r y a c t s t h a t e n t a i l adverse e f f e c t s 
r e s u l t i n g from the p a s t d i s c r i m i n a t i o n . 

"... L e d b e t t e r s h o u l d have f i l e d an EEOC charge 
w i t h i n 180 days a f t e r each a l l e g e d l y d i s c r i m i n a t o r y 
pay d e c i s i o n was made and communicated t o her . She 
d i d not do so, and the paychecks t h a t were i s s u e d t o 
her d u r i n g the 180 days p r i o r t o the f i l i n g of her 
EEOC charge do not p r o v i d e a b a s i s f o r overcoming 
t h a t p r i o r f a i l u r e . " 

L e d b e t t e r , 550 U.S. a t 628-29. 

Congress responded t o L e d b e t t e r by p a s s i n g the FPA. 9 

9 I n p e r t i n e n t p a r t , S e c t i o n 2 of the FPA p r o v i d e s : 

"(1) The Supreme Court i n L e d b e t t e r v. Goodyear  
T i r e & Rubber Co., 550 U.S. 618 (2007), 
s i g n i f i c a n t l y i m p a i r s s t a t u t o r y p r o t e c t i o n s a g a i n s t 
d i s c r i m i n a t i o n i n compensation t h a t Congress 
e s t a b l i s h e d and t h a t have been bedrock p r i n c i p l e s of 
American law f o r decades. The L e d b e t t e r d e c i s i o n 
undermines those s t a t u t o r y p r o t e c t i o n s by un d u l y 
r e s t r i c t i n g the time p e r i o d i n which v i c t i m s of 
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Among o t h e r t h i n g s , the FPA amended § 706(e) of the C i v i l 

R i g h t s A c t of 1964, which i s c o d i f i e d as 42 U.S.C. § 

2000e-5(e), t o add the f o l l o w i n g : 

" ( 3 ) ( A ) For purposes of t h i s s e c t i o n , an u n l a w f u l 
employment p r a c t i c e o c c u r s , w i t h r e s p e c t t o 
d i s c r i m i n a t i o n i n compensation ... , when a 
d i s c r i m i n a t o r y compensation d e c i s i o n or o t h e r 
p r a c t i c e i s adopted, when an i n d i v i d u a l becomes 
s u b j e c t t o a d i s c r i m i n a t o r y compensation d e c i s i o n or 
o t h e r p r a c t i c e , or when an i n d i v i d u a l i s a f f e c t e d by  
a p p l i c a t i o n of a d i s c r i m i n a t o r y compensation  
d e c i s i o n or o t h e r p r a c t i c e , i n c l u d i n g each time  
wages, b e n e f i t s , or o t h e r compensation i s p a i d ,  
r e s u l t i n g i n whole or i n p a r t from such a d e c i s i o n  
or o t h e r p r a c t i c e . 

"(B) In a d d i t i o n t o any r e l i e f a u t h o r i z e d by s e c t i o n 
1977A of the R e v i s e d S t a t u t e s (42 U.S.C. 1981a), 
l i a b i l i t y may accrue and an a g g r i e v e d person may 
o b t a i n r e l i e f as p r o v i d e d i n s u b s e c t i o n ( g ) ( 1 ) , 
i n c l u d i n g r e c o v e r y of back pay f o r up t o two years  
p r e c e d i n g the f i l i n g of the charge, where the  
u n l a w f u l employment p r a c t i c e s t h a t have o c c u r r e d  
d u r i n g the charge f i l i n g p e r i o d are s i m i l a r or  
r e l a t e d t o u n l a w f u l employment p r a c t i c e s w i t h r e g a r d 

d i s c r i m i n a t i o n can c h a l l e n g e and r e c o v e r f o r 
d i s c r i m i n a t o r y compensation d e c i s i o n s or o t h e r 
p r a c t i c e s , c o n t r a r y t o the i n t e n t of Congress. 

"(2) The l i m i t a t i o n imposed by the Court on the 
f i l i n g of d i s c r i m i n a t o r y compensation c l a i m s i g n o r e s 
the r e a l i t y of wage d i s c r i m i n a t i o n and i s a t odds 
w i t h the r o b u s t a p p l i c a t i o n of the c i v i l r i g h t s laws 
t h a t Congress i n t e n d e d . " 

Pub. L. No. 111-2, § 2, 123 S t a t . 5. 
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t o d i s c r i m i n a t i o n i n compensation t h a t o c c u r r e d  
o u t s i d e the time f o r f i l i n g a charge." 

Pub. L. No. 111-2, § 3, 123 S t a t . 5 (emphasis added). 

Thus, the FPA has superseded the supreme c o u r t ' s h o l d i n g 

i n L e d b e t t e r and p r o v i d e s t h a t the i s s u a n c e of a paycheck 

r e f l e c t i n g a d i s c r i m i n a t o r y pay d e c i s i o n or p r a c t i c e i s i t s e l f 

an u n l a w f u l employment p r a c t i c e under T i t l e V I I . Moreover, the 

FPA p r o v i d e s t h a t i f the i s s u a n c e of paychecks r e f l e c t i n g the 

d i s c r i m i n a t o r y pay d e c i s i o n d u r i n g the 180 days b e f o r e the 

p l a i n t i f f f i l e d h i s or her EEOC charge was " s i m i l a r or r e l a t e d 

t o u n l a w f u l employment p r a c t i c e s w i t h r e g a r d t o d i s c r i m i n a t i o n 

i n compensation t h a t o c c u r r e d o u t s i d e the time f o r f i l i n g a 

charge," the p l a i n t i f f can r e c o v e r "back pay f o r up t o two 

years p r e c e d i n g the f i l i n g of the charge." Pub. L. No. 111-2, 

§ 3, 123 S t a t . 5. Furthermore, the FPA p r o v i d e s t h a t i t 

" t a k e [ s ] e f f e c t as i f e n a c t e d on May 28, 2007 and a p p l [ i e s ] t o 

a l l c l a i m s of d i s c r i m i n a t i o n i n compensation under T i t l e V I I 

... t h a t are pending on or a f t e r t h a t d a t e . " Pub.L. No. 111-2, 

§ 6, 123 S t a t . 5. Thus, because R u f f i n ' s T i t l e V I I c l a i m based 

on pay was pending on May 28, 2007, the FPA a p p l i e s t o her 

c l a i m . I d . 

A c c o r d i n g l y , the FPA p r o v i d e s t h a t R u f f i n ' s T i t l e V I I 

26 



2090814 

c l a i m based on pay i s not t i m e - b a r r e d w i t h r e s p e c t t o pay she 

r e c e i v e d up t o two years b e f o r e she f i l e d her EEOC charge i f 

she can prove (1) t h a t GMAC i s s u e d her a paycheck d u r i n g the 

180 days b e f o r e she f i l e d her EEOC charge t h a t r e f l e c t e d a 

d i s c r i m i n a t o r y pay d e c i s i o n and (2) t h a t the i s s u a n c e of t h a t 

paycheck was " s i m i l a r or r e l a t e d t o u n l a w f u l employment 

p r a c t i c e s w i t h r e g a r d t o d i s c r i m i n a t i o n i n compensation t h a t 

o c c u r r e d o u t s i d e the time f o r f i l i n g a charge." Pub. L. No. 

111-2, § 3, 123 S t a t . 5. GMAC d i d not submit e v i d e n c e 

e s t a b l i s h i n g t h a t R u f f i n c o u l d not prove t h a t she was e n t i t l e d 

t o r e c o v e r back pay f o r up t o two years b e f o r e she f i l e d her 

EEOC charge. T h e r e f o r e , we cannot a f f i r m the summary judgment 

w i t h r e s p e c t t o R u f f i n ' s T i t l e V I I pay c l a i m i n s o f a r as i t i s 

based on pay R u f f i n r e c e i v e d up t o two years b e f o r e she f i l e d 

her EEOC charge on the ground t h a t i t i s t i m e - b a r r e d . 

Moreover, GMAC d i d not a s s e r t t h a t i t was e n t i t l e d t o a 

summary judgment w i t h r e s p e c t t o t h a t p o r t i o n of R u f f i n ' s 

T i t l e V I I pay c l a i m on the ground t h a t she c o u l d not prove her 

prima f a c i e case and, t h e r e f o r e , GMAC never s h i f t e d t o R u f f i n 

the burden t o prove her prima f a c i e case w i t h r e s p e c t t o t h a t 

p o r t i o n of her T i t l e V I I pay c l a i m . Kennedy v. Western S i z z l i n 
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Corp., 857 So. 2d 71, 78 ( A l a . 2003). In Kennedy, the supreme 

c o u r t s t a t e d : 

"'"[A] p a r t y s e e k i n g a summary judgment always 
bears the i n i t i a l r e s p o n s i b i l i t y of i n f o r m i n g the 
[ t r i a l ] c o u r t of the b a s i s of i t s motion."' R e c t o r  
v. B e t t e r Houses, I n c . , 820 So. 2d 75, 80 ( A l a . 
2001) ( q u o t i n g C e l o t e x Corp. v. C a t r e t t , 477 U.S. 
317, 323, 106 S.Ct. 2548, 91 L.Ed. 2d 265 (1986)). 
When a motion f o r a summary judgment i s based on a 
f a i l u r e of the nonmovant's e v i d e n c e , the moving 
p a r t y must i n d i c a t e where the nonmovant's case 
s u f f e r s an e v i d e n t i a r y f a i l u r e . I d . " 

857 So. 2d a t 78. Consequently, we r e v e r s e the summary 

judgment w i t h r e s p e c t t o R u f f i n ' s T i t l e V I I pay c l a i m i n s o f a r 

as i t i s based on paychecks i s s u e d t o her w i t h i n two years of 

her f i l i n g her EEOC charge. However, we a f f i r m the summary 

judgment w i t h r e s p e c t t o R u f f i n ' s T i t l e V I I pay c l a i m i n s o f a r 

as i t i s based on paychecks i s s u e d t o her more than two years 

b e f o r e she f i l e d her EEOC charge because t h a t p o r t i o n of her 

T i t l e V I I pay c l a i m i s not t i m e l y under the FPA. 

C. Whether R u f f i n ' s T i t l e V I I pay c l a i m i s p r o c e d u r a l l y b a r r e d  
i n s o f a r as i t i s based on pay she r e c e i v e d a f t e r the EEOC  
i s s u e d the r i g h t - t o - s u e l e t t e r . 

GMAC a l s o argued t h a t i t was e n t i t l e d t o a summary 

judgment w i t h r e s p e c t t o R u f f i n ' s T i t l e V I I pay c l a i m i n s o f a r 

as i t was based on pay she r e c e i v e d a f t e r the EEOC i s s u e d i t s 

r i g h t - t o - s u e l e t t e r because, GMAC s a i d , t h a t p o r t i o n of her 
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T i t l e V I I pay c l a i m was p r o c e d u r a l l y b a r r e d because, GMAC 

s a i d , R u f f i n c o u l d not prove t h a t i t was r e a s o n a b l y r e l a t e d t o 

the charge she f i l e d w i t h the EEOC. R u f f i n argues t h a t the 

t r i a l c o u r t e r r e d i n s o f a r as i t g r a n t e d GMAC's summary-

judgment motion w i t h r e s p e c t t o the p o r t i o n of R u f f i n ' s T i t l e 

V I I pay c l a i m t h a t was based on pay she r e c e i v e d a f t e r the 

EEOC i s s u e d the r i g h t - t o - s u e l e t t e r because, she says, t h a t 

p o r t i o n of her c l a i m i s " ' l i k e or r e l a t e d t o ' the o r i g i n a l 

charge b e f o r e the EEOC." R u f f i n ' s p r i n c i p a l b r i e f a t p. 58 

(q u o t i n g Gamble v. Birmingham S. R.R. Co., 514 F.2d 678, 689 

(5th C i r . 1975)). However, the r e c o r d on a p p e a l does not 

c o n t a i n a copy of her o r i g i n a l charge b e f o r e the EEOC. 

"An a p p e l l a t e c o u r t does not presume e r r o r ; the 
a p p e l l a n t has the a f f i r m a t i v e duty of showing e r r o r . 
A p p e l l a t e r e v i e w i s l i m i t e d t o the r e c o r d and cannot 
be a l t e r e d by statements i n b r i e f s . E r r o r a s s e r t e d 
on a p p e a l must be a f f i r m a t i v e l y demonstrated by the 
r e c o r d . I f the r e c o r d does not d i s c l o s e the f a c t s 
upon which the a s s e r t e d e r r o r i s based, the e r r o r 
w i l l not be c o n s i d e r e d on a p p e a l . " 

G reer v. Greer, 624 So. 2d 1076, 1077 ( A l a . C i v . App. 1993) 

( c i t a t i o n s o m i t t e d ) . A c c o r d i n g l y , because R u f f i n ' s o r i g i n a l 

charge b e f o r e the EEOC i s not i n the r e c o r d , we cannot 

c o n s i d e r R u f f i n ' s argument t h a t the p o r t i o n of her T i t l e V I I 

pay c l a i m based on pay she r e c e i v e d a f t e r the EEOC i s s u e d i t s 
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r i g h t - t o - s u e l e t t e r i s " l i k e or r e l a t e d t o " her o r i g i n a l EEOC 

charge. Thus, we a f f i r m the t r i a l c o u r t ' s judgment as t o t h i s 

p o r t i o n of R u f f i n ' s T i t l e V I I pay c l a i m . 

D. Whether R u f f i n e s t a b l i s h e d a prima f a c i e case w i t h r e s p e c t  
t o her § 1981 c l a i m based on the 1999 l e v e l - 5 p r o m o t i o n s . 

T i t l e V I I and § 1981 "have the same req u i r e m e n t s of p r o o f 

and use the same a n a l y t i c a l framework S t a n d a r d v. 

A.B.E.L. S e r v s . , I n c . , 161 F.3d 1318, 1330 (11th C i r . 1998). 

"When a p l a i n t i f f o f f e r s c i r c u m s t a n t i a l e v i d e n c e 
t o prove a T i t l e V I I c l a i m , we use the a n a l y t i c a l 
framework e s t a b l i s h e d by the Supreme Court i n 
McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 
S.Ct. 1817, 36 L.Ed. 2d 668 (1973). Under t h i s 
framework, the p l a i n t i f f must e s t a b l i s h a prima 
f a c i e case of d i s c r i m i n a t i o n . The e s t a b l i s h m e n t of 
a prima f a c i e case c r e a t e s a presumption of 
d i s c r i m i n a t i o n . The employer must then o f f e r 
l e g i t i m a t e , n o n d i s c r i m i n a t o r y reasons f o r the 
employment a c t i o n t o r e b u t the presumption. I f the 
employer s u c c e s s f u l l y r e b u t s the presumption, the 
burden s h i f t s back t o the p l a i n t i f f t o d i s c r e d i t the 
p r o f f e r e d n o n d i s c r i m i n a t o r y reasons by showing t h a t 
t h e y are p r e t e x t u a l . I d . , a t 802-04, 93 S.Ct. a t 
1824-25." 

Standard, 161 F.3d a t 1331. 

In o r d e r t o e s t a b l i s h a prima f a c i e case of 

d i s c r i m i n a t o r y f a i l u r e t o promote, 

"the p l a i n t i f f must demonstrate o n l y t h a t : ( i ) he or 
she b e l o n g e d t o a p r o t e c t e d c l a s s ; ( i i ) he or she 
was q u a l i f i e d f o r and a p p l i e d f o r a p o s i t i o n t h a t 
the employer was s e e k i n g t o f i l l ; ( i i i ) d e s p i t e 
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q u a l i f i c a t i o n s , he or she was r e j e c t e d ; and ( i v ) the 
p o s i t i o n was f i l l e d w i t h an i n d i v i d u a l o u t s i d e the 
p r o t e c t e d c l a s s . McDonnell Douglas Corp. v. Green, 
411 U.S. 792, 802, 93 S.Ct. 1817, 36 L.Ed.2d 668 
(1973)." 

V e s s e l s v. A t l a n t a Indep. Sch. Sys., 408 F.3d 763, 768 (11th 

C i r . 2005). 

In t h i s case, GMAC d i d not a s s e r t as a ground of i t s 

summary-judgment motion t h a t R u f f i n c o u l d not prove an 

e s s e n t i a l element of her prima f a c i e case w i t h r e s p e c t t o her 

§ 1981 c l a i m based on the 1999 l e v e l - 5 p r o m o t i o n s . T h e r e f o r e , 

GMAC never s h i f t e d t o R u f f i n the burden of p r o d u c i n g 

s u b s t a n t i a l e v i d e n c e of any of the elements of t h a t prima 

f a c i e case. See Kennedy, sup r a . T h e r e f o r e , we r e v e r s e the 

summary judgment w i t h r e s p e c t t o R u f f i n ' s § 1981 c l a i m based 

on the 1999 l e v e l - 5 p r o m o t i o n s . 

E. Whether R u f f i n e s t a b l i s h e d a prima f a c i e case w i t h r e s p e c t  
t o her § 1981 and T i t l e V I I c l a i m s based on the 2001 l e v e l - 6  
p romotion and, i f so, whether GMAC met i t s burden of o f f e r i n g  
a l e g i t i m a t e , n o n d i s c r i m i n a t o r y reason f o r awarding t h a t  
p romotion t o V e r l i n g . 

GMAC argued t h a t i t was e n t i t l e d t o a summary judgment 

w i t h r e s p e c t t o R u f f i n ' s § 1981 and T i t l e V I I c l a i m s based on 

the 2001 l e v e l - 6 promotion on the grounds t h a t R u f f i n c o u l d 

n e i t h e r prove t h a t she was q u a l i f i e d f o r a l e v e l - 6 promotion 
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when the 2001 l e v e l - 6 promotion was awarded t o V e r l i n g nor 

prove t h a t the l e g i t i m a t e , n o n d i s c r i m i n a t o r y reason o f f e r e d by 

GMAC f o r pro m o t i n g V e r l i n g was a p r e t e x t . R u f f i n argues t h a t 

the t r i a l c o u r t e r r e d i n g r a n t i n g GMAC's summary-judgment 

motion w i t h r e s p e c t t o her T i t l e V I I and § 1981 c l a i m s based 

on the 2001 l e v e l - 6 promotion because, she says, she d i d make 

a prima f a c i e showing t h a t she was q u a l i f i e d f o r t h a t 

p romotion when i t was awarded t o V e r l i n g and GMAC f a i l e d t o 

meet i t s burden of o f f e r i n g a l e g i t i m a t e , n o n d i s c r i m i n a t o r y 

reason f o r awarding t h a t promotion t o V e r l i n g . 

GMAC argued t h a t R u f f i n d i d not make a prima f a c i e 

showing t h a t she was q u a l i f i e d f o r the 2001 l e v e l - 6 promotion 

because, GMAC s a i d , (1) R u f f i n was a l e v e l - 4 employee when 

t h a t l e v e l - 6 p o s i t i o n was awarded t o V e r l i n g and (2) R u f f i n 

a d m i t t e d i n her d e p o s i t i o n t h a t a GMAC employee would have t o 

be a t l e a s t a l e v e l - 5 employee i n o r d e r t o q u a l i f y f o r a 

promotion t o a l e v e l - 6 p o s i t i o n . 

However, the W i l s o n a f f i d a v i t s u b m i t t e d by GMAC s t a t e s 

t h a t , " [ i ] n June 2001, P l a i n t i f f R u f f i n was re-banded from a 

l e v e l - f o u r t o a l e v e l - f i v e employee." I t i s u n d i s p u t e d t h a t 

the 2001 l e v e l - 6 promotion was awarded t o V e r l i n g i n August 
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2001. In r e v i e w i n g a summary judgment, "we must view a l l the 

evi d e n c e i n a l i g h t most f a v o r a b l e t o the nonmovant and we 

must e n t e r t a i n a l l r e a s o n a b l e i n f e r e n c e s from the ev i d e n c e i n 

f a v o r of the nonmovant," F i r s t F i n . I n s . Co. v. T i l l e r y , 626 

So. 2d 1252, 1254 ( A l a . 1993), which, i n t h i s case, i s R u f f i n . 

A c c o r d i n g l y , based on the W i l s o n a f f i d a v i t , we conclude t h a t 

a genuine i s s u e of m a t e r i a l f a c t e x i s t s r e g a r d i n g whether 

R u f f i n was re-banded as a l e v e l - 5 employee b e f o r e the 2001 

l e v e l - 6 promotion was awarded t o V e r l i n g and, t h e r e f o r e , t h a t 

a genuine i s s u e of m a t e r i a l f a c t e x i s t s r e g a r d i n g whether 

R u f f i n made a prima f a c i e showing t h a t she was q u a l i f i e d f o r 

t h a t p r omotion. T h e r e f o r e , the t r i a l c o u r t c o u l d not have 

p r o p e r l y g r a n t e d GMAC's summary-judgment motion on the b a s i s 

of GMAC's argument t h a t R u f f i n was not q u a l i f i e d f o r the 2001 

l e v e l - 6 promotion because she was s t i l l a l e v e l - 4 employee 

when t h a t promotion was awarded t o V e r l i n g . See Standard, 161 

F.3d a t 1331. 

Thus, we must determine whether a genuine i s s u e of 

m a t e r i a l f a c t e x i s t s r e g a r d i n g whether GMAC had a l e g i t i m a t e , 

n o n d i s c r i m i n a t o r y reason f o r awarding the 2001 l e v e l - 6 

p romotion t o V e r l i n g . I d . GMAC d e s i g n a t e d W i l s o n as i t s Rule 
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3 0 ( b ) ( 6 ) , A l a . R. C i v . P., r e p r e s e n t a t i v e t o g i v e d e p o s i t i o n 

t e s t i m o n y r e g a r d i n g , among o t h e r t h i n g s , GMAC's "employment 

d e c i s i o n s r e l e v a n t t o t h i s l a w s u i t " Du r i n g the 30(b)(6) 

d e p o s i t i o n , W i l s o n gave the f o l l o w i n g t e s t i m o n y r e g a r d i n g 

GMAC's awarding the 2001 l e v e l - 6 promotion t o V e r l i n g i n s t e a d 

of R u f f i n : 

"Q. Does the company have a reason f o r denying H i l d a 
R u f f i n the L e v e l 6 s u p e r v i s o r p o s i t i o n i n A t l a n t a ? 

"A. I don't know. 

"Q. Does the company have a reason f o r denying H i l d a 
R u f f i n the L e v e l 6 s u p e r v i s o r y p o s i t i o n t h a t was 
g i v e n t o Donna V e r l i n g ? 

"A. I don't know." 

In the W i l s o n a f f i d a v i t , W i l s o n a t t e s t e d : 

" I n June 2001, P l a i n t i f f R u f f i n was re-banded 
from a l e v e l - f o u r t o a l e v e l - f i v e employee. Donna 
V e r l i n g , by c o n t r a s t , had been a l e v e l - s i x employee 
s i n c e 1994. A d d i t i o n a l l y , as a l e v e l - s i x employee, 
Donna V e r l i n g had r a t e d ' s u p e r i o r ' on performance 
e v a l u a t i o n s s i n c e a t l e a s t 1996. In August 2001, 
Donna V e r l i n g moved from a l e v e l - s i x p o s i t i o n i n 
Orlando, F l o r i d a t o a l e v e l - s i x p o s i t i o n i n the 
A t l a n t a a d m i n i s t r a t i o n c e n t e r . A copy of P l a i n t i f f 
R u f f i n ' s employment h i s t o r y and Donna V e r l i n g ' s 
employment h i s t o r y i s E x h i b i t K h e r e t o . 

II 

" I n c h o o s i n g among c a n d i d a t e s t o f i l l a v a i l a b l e 
p o s i t i o n s , GMAC chose the most q u a l i f i e d c a n d i d a t e s . 
A l t h o u g h the ' q u a l i f i c a t i o n ' c r i t e r i a v a r i e d by 
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p o s i t i o n , GMAC c o n s i s t e n t l y chose the most q u a l i f i e d 
c a n d i d a t e s . Race was not a f a c t o r i n promotion 
d e c i s i o n s or any o t h e r employment d e c i s i o n s . " 

The W i l s o n a f f i d a v i t o f f e r e d no e x p l a n a t i o n f o r the 

change i n W i l s o n ' s t e s t i m o n y s i n c e h i s d e p o s i t i o n , and R u f f i n 

argues t h a t the t r i a l c o u r t e r r e d i n f a i l i n g t o g r a n t her 

motion t o s t r i k e the W i l s o n a f f i d a v i t based on the absence of 

such an e x p l a n a t i o n . However, we need not rea c h t h a t i s s u e 

because, even i f the t r i a l c o u r t d i d not e r r i n f a i l i n g t o 

s t r i k e the p o r t i o n s of the W i l s o n a f f i d a v i t t h a t c o n s t i t u t e 

u n e x p l a i n e d changes i n W i l s o n ' s d e p o s i t i o n t e s t i m o n y , those 

u n e x p l a i n e d changes c r e a t e a j u r y q u e s t i o n w i t h r e s p e c t t o h i s 

c r e d i b i l i t y . " ' I t goes w i t h o u t s a y i n g t h a t "'"a c o u r t may not 

determine the c r e d i b i l i t y of w i t n e s s e s on a motion f o r summary 

judgment."'"' Dixon v. Board of Water & Sewer Comm'rs of the  

C i t y of M o b i l e , 865 So. 2d 1161, 1166 n. 2 ( A l a . 2003)." Davis  

v. S t e r n e , Agee & Leach, I n c . , 965 So. 2d 1076, 1089 ( A l a . 

2007). Thus, a j u r y q u e s t i o n e x i s t s r e g a r d i n g whether GMAC had 

a l e g i t i m a t e , n o n d i s c r i m i n a t o r y reason f o r awarding the 2001 

l e v e l - 6 promotion t o V e r l i n g i n s t e a d of R u f f i n . 

Because j u r y q u e s t i o n s e x i s t w i t h r e s p e c t t o both the 

i s s u e whether R u f f i n was q u a l i f i e d f o r the 2001 l e v e l - 6 
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promotion and the i s s u e whether GMAC had a l e g i t i m a t e , 

n o n d i s c r i m i n a t o r y reason f o r awarding t h a t promotion t o 

V e r l i n g , we r e v e r s e the summary judgment w i t h r e s p e c t t o 

R u f f i n ' s T i t l e V I I and § 1981 c l a i m s based on the 2001 l e v e l - 6 

p romotion awarded t o V e r l i n g . 

F. Whether R u f f i n e s t a b l i s h e d a prima f a c i e case w i t h r e s p e c t  
t o her T i t l e V I I pay c l a i m based on pay she r e c e i v e d between  
the 180th day b e f o r e she f i l e d her charge w i t h the EEOC and  
the date the EEOC i s s u e d the r i g h t - t o - s u e l e t t e r and, i f so,  
whether GMAC o f f e r e d e v i d e n c e of a l e g i t i m a t e ,  
n o n d i s c r i m i n a t o r y reason f o r p a y i n g R u f f i n l e s s than s i m i l a r l y  
s i t u a t e d n o n - A f r i c a n - A m e r i c a n employees. 

GMAC argued t h a t i t was e n t i t l e d t o a summary judgment 

w i t h r e s p e c t t o R u f f i n ' s T i t l e V I I pay c l a i m i n s o f a r as i t was 

based on pay she r e c e i v e d between the 180th day b e f o r e she 

f i l e d h er charge w i t h the EEOC and the date the EEOC i s s u e d 

the r i g h t - t o - s u e l e t t e r because, GMAC s a i d , R u f f i n c o u l d not 

prove t h a t s i m i l a r l y s i t u a t e d n o n - A f r i c a n - A m e r i c a n employees 

r e c e i v e d h i g h e r pay than she d i d and she c o u l d not prove t h a t 

GMAC p u r p o s e f u l l y and i n t e n t i o n a l l y d i s c r i m i n a t e d a g a i n s t her 

w i t h r e s p e c t t o pay because she i s an A f r i c a n - A m e r i c a n . R u f f i n 

argues t h a t the t r i a l c o u r t e r r e d i n s o f a r as i t g r a n t e d GMAC's 

summary-judgment motion w i t h r e s p e c t t o t h a t p o r t i o n of her 

T i t l e V I I pay c l a i m because, she say s , she produced e v i d e n c e 
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e s t a b l i s h i n g a prima f a c i e case of d i s c r i m i n a t i o n w i t h r e s p e c t 

t o t h a t p o r t i o n of her T i t l e V I I pay c l a i m by i n t r o d u c i n g 

e v i d e n c e i n d i c a t i n g t h a t s i x s i m i l a r l y s i t u a t e d n o n - A f r i c a n -

American employees, Jan Wood, L i s a D a n i e l , Sandy D o r r i l l , 

P h y l l i s Waldrep, Pamela L o r d , and Joy Ryan, were p a i d more 

than R u f f i n and GMAC f a i l e d t o o f f e r any evi d e n c e of a 

l e g i t i m a t e , n o n d i s c r i m i n a t o r y reason f o r p a y i n g those s i x non-

A f r i c a n - A m e r i c a n employees more than i t p a i d h er. 

A p l a i n t i f f e s t a b l i s h e s a prima f a c i e case of a T i t l e V I I 

v i o l a t i o n based on a d i s p a r i t y i n wages by showing t h a t she 

o c c u p i e s a j o b s i m i l a r t o t h a t of h i g h e r p a i d employees who 

are o u t s i d e the p r o t e c t e d c l a s s . See Passmore v. K i n d e r c a r e  

L e a r n i n g C e n t e r s , 979 F.Supp. 1413, 1422 (M.D. A l a . 1997). 

R u f f i n o f f e r e d e v i d e n c e i n d i c a t i n g t h a t , d u r i n g the p e r i o d 

b e g i n n i n g on the 180th day b e f o r e she f i l e d her charge w i t h 

the EEOC and ending i n June 2001 when she was rebanded a 

l e v e l - 5 employee, t h e r e were s i x n o n - A f r i c a n - A m e r i c a n l e v e l - 4 

employees, Wood, D a n i e l , D o r r i l l , Waldrep, L o r d , and Ryan, 

who p e r f o r m e d j o b s t h a t were s i m i l a r t o R u f f i n ' s j ob and 

r e c e i v e d h i g h e r pay than R u f f i n . A c c o r d i n g l y , we conclude t h a t 

R u f f i n e s t a b l i s h e d a prima f a c i e case of d i s c r i m i n a t i o n w i t h 
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r e s p e c t t o pay d u r i n g the p e r i o d b e g i n n i n g on the 180th day 

b e f o r e she f i l e d her EEOC charge and ending w i t h her r e b a n d i n g 

as a l e v e l - 5 employee i n June 2001. See Passmore. 

Thus, the burden s h i f t e d t o GMAC t o produce e v i d e n c e 

i n d i c a t i n g t h a t i t had a l e g i t i m a t e , n o n d i s c r i m i n a t o r y reason 

f o r p a y i n g the s i x n o n - A f r i c a n - A m e r i c a n employees c i t e d by 

R u f f i n more than i t p a i d R u f f i n . Standard, 161 F.3d a t 1331. 

As GMAC's Rule 30(b)(6) r e p r e s e n t a t i v e , W i l s o n t e s t i f i e d i n 

h i s d e p o s i t i o n as f o l l o w s : 

"Q. ... Du r i n g the p e r i o d between 1999 and 2001, do 
you know whether Jan Wood made more money than H i l d a 
R u f f i n ? 

"A. Don't know. 

"Q. Assuming t h a t she d i d , does the company have a 
reason why Jan Wood made more money than H i l d a 
R u f f i n ? 

"A. Don't know. 

"Q. Do you know L i s a D a n i e l ? Have you ever h e a r d of 
t h a t name? 

"A. Yes. 

"Q. Do you know whether she made more money than 
H i l d a R u f f i n ? 

"A. Don't know. 

"Q. Assuming t h a t she d i d , does the company have a 
reason f o r why L i s a D a n i e l made more money than 
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H i l d a R u f f i n d u r i n g t h a t p e r i o d from '99 t o 2001? 

"A. Don't know. 

"Q. Do you know Sandy D o r r i l l ? 

"A. I've seen t h a t name. 

"Q. D - o - r - r - i - l - l . 

"A. I've seen the name. 

"Q. Do you know how much money Sandy D o r r i l l made 
d u r i n g t h a t p e r i o d from '99 t o 2001? 

"A. No, I don't. 

"Q. Assuming t h a t she made more money than H i l d a 
R u f f i n , does the company have a reason why Sandy 
D o r r i l l made more money than H i l d a R u f f i n d u r i n g 
t h a t p e r i o d of time? 

"A. No, I don't. 

"Q. P h y l l i s W a l d r [ e ] p , do you know P h y l l i s 
W a l d r [ e ] p ? 

"A. I've a l s o seen t h a t name. 

"Q. Do you know how much money she made i n 
comparison t o H i l d a R u f f i n d u r i n g t h a t p e r i o d of 
time , '99 t o 2001? 

"A. No, I don't. 

"Q. Assuming t h a t she made more than H i l d a R u f f i n , 
does the company have a reason why H i l d a R u f f i n was 
p a i d l e s s than P h y l l i s W a l d r [ e ] p d u r i n g t h a t p e r i o d 
of time? 

"A. No, I don't. 
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"Q. Do you know Joy Ryan? 

"A. I'm not f a m i l i a r w i t h t h a t name. 

"Q. Do you know how much she made d u r i n g t h a t p e r i o d 

from '99 thr o u g h 2001? 

"A. No. 
"Q. Assuming t h a t she made each year more than H i l d a 
R u f f i n , does the company have a reason why Joy Ryan 
made more money than H i l d a R u f f i n d u r i n g t h a t p e r i o d 
of time? 

"A. No." 1 0 

However, i n the W i l s o n a f f i d a v i t , W i l s o n a t t e s t e d : 

"Pursuant t o i t s 'pay f o r performance' 
p h i l o s o p h y , GMAC made d e c i s i o n s r e g a r d i n g pay i n 
accordance w i t h employees' performance. Under GMAC's 
r a t i n g system, employee performance i s r a t e d on the 
f o l l o w i n g d e s c e n d i n g s c a l e : o u t s t a n d i n g , s u p e r i o r , 
h i g h l y e f f e c t i v e , good competent, needs s l i g h t 
improvement and needs much improvement." 

The W i l s o n a f f i d a v i t o f f e r e d no e x p l a n a t i o n f o r the 

change i n W i l s o n ' s t e s t i m o n y s i n c e h i s d e p o s i t i o n . R u f f i n 

argues t h a t the t r i a l c o u r t e r r e d i n f a i l i n g t o s t r i k e the 

W i l s o n a f f i d a v i t based on the absence of such an e x p l a n a t i o n . 

However, we need not r e a c h t h a t i s s u e because, even i f the 

t r i a l c o u r t d i d not e r r i n f a i l i n g t o s t r i k e the p o r t i o n s of 

the W i l s o n a f f i d a v i t t h a t c o n s t i t u t e u n e x p l a i n e d changes i n 

1 0 W i l s o n was not q u e s t i o n e d r e g a r d i n g Pamela L o r d . 
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h i s d e p o s i t i o n t e s t i m o n y , those u n e x p l a i n e d changes c r e a t e a 

j u r y q u e s t i o n w i t h r e s p e c t t o h i s c r e d i b i l i t y . Thus, a j u r y 

q u e s t i o n e x i s t s r e g a r d i n g whether GMAC had a l e g i t i m a t e , 

n o n d i s c r i m i n a t o r y reason f o r p a y i n g Wood, D a n i e l , D o r r i l l , 

Waldrep, and Ryan more than i t p a i d R u f f i n . See D a v i s . 

T h e r e f o r e , we r e v e r s e the summary judgment i n f a v o r of GMAC 

w i t h r e s p e c t t o R u f f i n ' s T i t l e V I I pay c l a i m based on pay she 

r e c e i v e d b e g i n n i n g on the 180th day b e f o r e she f i l e d her 

charge w i t h the EEOC and ending when she was rebanded as a 

l e v e l - 5 employee i n June 2001. 

G. Whether R u f f i n e s t a b l i s h e d a prima f a c i e case w i t h r e s p e c t  
t o her T i t l e V I I c l a i m based on job-performance e v a l u a t i o n s . 

GMAC a s s e r t e d t h a t i t was e n t i t l e d t o a summary judgment 

w i t h r e s p e c t t o R u f f i n ' s T i t l e V I I c l a i m based on j o b -

performance e v a l u a t i o n s because, GMAC s a i d , she c o u l d not 

prove t h a t s i m i l a r l y s i t u a t e d n o n - A f r i c a n - A m e r i c a n employees 

r e c e i v e d more f a v o r a b l e job-performance e v a l u a t i o n s than she 

d i d and she c o u l d not prove t h a t GMAC p u r p o s e f u l l y and 

i n t e n t i o n a l l y d i s c r i m i n a t e d a g a i n s t her w i t h r e s p e c t t o j o b -

performance e v a l u a t i o n s because she i s an A f r i c a n - A m e r i c a n . 1 1 

11GMAC d i d not a s s e r t t h a t R u f f i n ' s T i t l e V I I c l a i m based 
on job-performance e v a l u a t i o n s was t i m e - b a r r e d or p r o c e d u r a l l y 
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An employee can e s t a b l i s h a prima f a c i e case of 

d i s c r i m i n a t i o n based on job-performance e v a l u a t i o n s by showing 

t h a t "(1) [she] belongs t o a p r o t e c t e d c l a s s ; (2) [she] was 

q u a l i f i e d t o do the j o b ; (3) [she] was s u b j e c t e d t o adverse 

employment a c t i o n ; and (4) [her] employer t r e a t e d s i m i l a r l y 

s i t u a t e d employees o u t s i d e [her] c l a s s more f a v o r a b l y . " 

B r a s w e l l v. A l l e n , 586 F. Supp. 2d 1297, 1305 (M.D. A l a . 

2008). The U n i t e d S t a t e s Court of Appeals f o r the E l e v e n t h 

C i r c u i t has h e l d " t h a t an e v a l u a t i o n t h a t d i r e c t l y d i s e n t i t l e s 

an employee t o a r a i s e of any s i g n i f i c a n c e i s an adverse 

employment a c t i o n under T i t l e V I I , " G i l l i s v. G e o r g i a Dep't of  

C o r r . , 400 F.3d 883, 888 (11th C i r . 2005), f o r purposes of 

e s t a b l i s h i n g a prima f a c i e case. 

R u f f i n t e s t i f i e d t h a t , i n 1997, she r e c e i v e d a j o b -

performance e v a l u a t i o n of " h i g h l y e f f e c t i v e " i n s t e a d of 

" s u p e r i o r " ; t h a t she d i s a g r e e d w i t h t h a t e v a l u a t i o n ; and t h a t 

she c o n s i d e r e d i t d i s c r i m i n a t o r y . However, R u f f i n t e s t i f i e d 

t h a t she was s a t i s f i e d w i t h her job-performance e v a l u a t i o n s i n 

1998, 1999, 2000, and 2001. R u f f i n d i d not produce any 

e v i d e n c e e s t a b l i s h i n g t h a t her 1997 e v a l u a t i o n d i r e c t l y 

b a r r e d . 
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d i s e n t i t l e d her t o a r a i s e of any s i g n i f i c a n c e or a prom o t i o n . 

A c c o r d i n g l y , we conclude t h a t R u f f i n f a i l e d t o e s t a b l i s h t h a t 

her 1997 e v a l u a t i o n was an adverse employment a c t i o n under 

T i t l e V I I and, t h e r e f o r e , f a i l e d t o e s t a b l i s h a prima f a c i e 

case of d i s c r i m i n a t i o n w i t h r e s p e c t t o j o b e v a l u a t i o n s under 

T i t l e V I I . Consequently, we a f f i r m the summary judgment w i t h 

r e s p e c t t o her T i t l e V I I c l a i m based on job-performance 

e v a l u a t i o n s . 

H. Whether the t r i a l c o u r t e r r e d i n g r a n t i n g GMAC's summary- 
judgment motion w i t h r e s p e c t t o R u f f i n ' s c l a i m s w h i l e d e n y ing  
the motion w i t h r e s p e c t t o the c l a i m s of the o t h e r f i v e  
p l a i n t i f f s . 

F i n a l l y , R u f f i n argues t h a t the t r i a l c o u r t e r r e d i n 

g r a n t i n g GMAC's summary-judgment motion w i t h r e s p e c t t o her 

c l a i m s because, she says, the t r i a l c o u r t d e n i e d the summary-

judgment motion w i t h r e s p e c t t o i d e n t i c a l c l a i m s a s s e r t e d by 

some of the o t h e r f i v e p l a i n t i f f s . However, R u f f i n has not 

c i t e d any l e g a l a u t h o r i t y i n sup p o r t of t h a t argument. 

"Rule 2 8 ( a ) ( 1 0 ) , A l a . R. App. P., p r o v i d e s t h a t the 
a p p e l l a n t ' s b r i e f s h a l l c o n t a i n ' [ a]n argument 
c o n t a i n i n g t h e c o n t e n t i o n s o f t h e 
a p p e l l a n t / p e t i t i o n e r w i t h r e s p e c t t o the i s s u e s 
p r e s e n t e d , and the reasons t h e r e f o r , w i t h c i t a t i o n s 
t o the cases, s t a t u t e s , o t h e r a u t h o r i t i e s , and p a r t s 
of the r e c o r d r e l i e d on.' I t i s w e l l s e t t l e d t h a t 
'"[w]here an a p p e l l a n t f a i l s t o c i t e any a u t h o r i t y 
f o r an argument, t h i s C ourt may a f f i r m the judgment 

43 



2090814 

as t o those i s s u e s , f o r i t i s n e i t h e r t h i s C o u r t ' s 
duty nor i t s f u n c t i o n t o p e r f o r m a l l the l e g a l 
r e s e a r c h f o r an a p p e l l a n t . " ' S p r a d l i n v. Birmingham  
A i r p o r t Auth., 613 So. 2d 347, 348 ( A l a . 1993) 
( q u o t i n g Sea Calm S h i p p i n g Co., S.A. v. Cooks, 565 
So. 2d 212, 216 ( A l a . 1 9 9 0 ) ) . " 

M a n t i p l y v. M a n t i p l y , 951 So. 2d 638, 653 ( A l a . 2006). 

T h e r e f o r e , we d e c l i n e t o c o n s i d e r R u f f i n ' s argument r e g a r d i n g 

the d e n i a l of the summary-judgment motion w i t h r e s p e c t t o the 

c l a i m s of the o t h e r f i v e p l a i n t i f f s . 

C o n c l u s i o n 

In summary, we r e v e r s e the summary judgment i n f a v o r of 

GMAC w i t h r e s p e c t t o R u f f i n ' s § 1981 c l a i m based on the 1999 

l e v e l - 5 p r o m o t i o n s , her T i t l e V I I and § 1981 c l a i m s based on 

the 2001 l e v e l - 6 p r o m o t i o n , and her T i t l e V I I pay c l a i m based 

on paychecks i s s u e d t o her up t o two years b e f o r e she f i l e d 

her EEOC charge and paychecks i s s u e d t o her d u r i n g the p e r i o d 

b e g i n n i n g w i t h the 180th day b e f o r e she f i l e d her EEOC charge 

and ending when she was rebanded t o a l e v e l - 5 employee i n June 

2001, and we remand the cause f o r f u r t h e r p r o c e e d i n g s 

c o n s i s t e n t w i t h t h i s o p i n i o n . In a l l o t h e r r e s p e c t s , we a f f i r m 

the summary judgment i n f a v o r of GMAC. 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

A l l the judges concur. 
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