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v. 

C l i f t o n Johnson 

Appeal from Fayette C i r c u i t Court 
(CV-99-78) 

MOORE, Ju d g e . 

C l i f t o n J o h n s o n ("the employee") f i l e d a c l a i m f o r 

w o r k e r s ' c o m p e n s a t i o n b e n e f i t s a g a i n s t A r v i n M e r i t o r , I n c . 

("the e m p l o y e r " ) , on J u l y 1 9, 1 999. On F e b r u a r y 21, 2003, t h e 

F a y e t t e C i r c u i t C o u r t ("the t r i a l c o u r t " ) e n t e r e d a j u d g m e n t 

i n w h i c h i t d e t e r m i n e d t h a t t h e employee was 1 0 0 % p e r m a n e n t l y 
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and t o t a l l y d i s a b l e d as a r e s u l t o f an o c c u p a t i o n a l d i s e a s e he 

had c o n t r a c t e d i n t h e c o u r s e o f h i s employment w i t h t h e 

e m p l o y e r ; t h e j u d g m e n t r e q u i r e d t h e e m p l o y e r t o pay w o r k e r s ' 

c o m p e n s a t i o n d i s a b i l i t y b e n e f i t s as w e l l as a l l t h e e m p l o y e e ' s 

r e a s o n a b l y n e c e s s a r y f u t u r e m e d i c a l e x p e n s e s r e l a t e d t o h i s 

o c c u p a t i o n a l d i s e a s e . The r e c o r d i n d i c a t e s t h a t t h e e m p l o y e r 

p a i d t h e b e n e f i t s as r e q u i r e d . 

The employee l a t e r p u r s u e d a c l a i m a g a i n s t a l l e g e d t h i r d -

p a r t y t o r t f e a s o r s f o r t h e same o c c u p a t i o n a l d i s e a s e i n a c i v i l 

a c t i o n numbered CV-04-06. I n November 2008, t h e employee 

n e g o t i a t e d a c o n f i d e n t i a l s e t t l e m e n t w i t h t h e t h i r d p a r t i e s 

t h a t e x c e e d e d t h e p a s t amounts o f w o r k e r s ' c o m p e n s a t i o n 

d i s a b i l i t y and m e d i c a l b e n e f i t s p a i d by t h e e m p l o y e r . 

P u r s u a n t t o A l a . Code 1975, § 2 5 - 5 - 1 1 ( a ) , t h e e m p l o y e r had a 

r i g h t t o c r e d i t t h e t h i r d - p a r t y p r o c e e d s a g a i n s t i t s l i a b i l i t y 

f o r w o r k e r s ' c o m p e n s a t i o n b e n e f i t s , see D a v i d s o n v. P e t , I n c . , 

6 4 4 So. 2d 896 ( A l a . 1 9 9 4 ) , and a r i g h t t o s u b r o g a t i o n as t o 

t h e e m p l o y e e ' s r e c o v e r y o f m e d i c a l e x p e n s e s f r o m t h e t h i r d 

p a r t i e s . See Ex p a r t e M i l l e r & M i l l e r C o n s t r . Co., 736 So. 2d 

1104 ( A l a . 1 9 9 9 ) . A l s o i n November 2008, t h e e m p l o y e r and t h e 
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employee n e g o t i a t e d a s e t t l e m e n t o f t h e e m p l o y e r ' s r i g h t s 

u n d e r A l a . Code 1975, § 2 5-5-11. 

On J a n u a r y 27, 2009, t h e e m p l o y e r and t h e employee 

j o i n t l y p e t i t i o n e d t h e t r i a l c o u r t t o a p p r o v e t h e i r 

s e t t l e m e n t . I n t h a t p e t i t i o n , t h e p a r t i e s s e t o u t t h e i r 

s e t t l e m e n t a g r e e m e n t , w h i c h , i n p e r t i n e n t p a r t , s t a t e s : 

" a . [ T h e e m p l o y e e ] and [ t h e e m p l o y e r ] have 
a g r e e d t o s e t t l e a l l o f [ t h e e m p l o y e e ' s ] c l a i m s f o r 
w o r k e r s ' c o m p e n s a t i o n b e n e f i t s , i n c l u d i n g a l l 
a c c r u e d b e n e f i t s o f any t y p e and a l l f u t u r e b e n e f i t s 
w h i c h m i g h t be owed f o r permanent and t o t a l 
d i s a b i l i t y , and f o r t h e c l o s i n g o f a l l f u t u r e 
m e d i c a l e x p e n s e s , i n r e t u r n f o r [ t h e e m p l o y e r ' s ] 
w a i v e r o f i t s r i g h t t o c r e d i t o r r e i m b u r s e m e n t u n d e r 
A l a . Code [ 1 9 7 5 ] , § 2 5 - 5 - 1 1 ( a ) , and c o n t r i b u t i o n by 
[ t h e e m p l o y e r ] o f up t o $65,000 f o r e s t a b l i s h m e n t o f 
a M e d i c a r e s e t a s i d e t r u s t . 

"b. T h i s agreement c l o s e s a l l o f [ t h e 
e m p l o y e e ' s ] r i g h t s t o w o r k e r s ' c o m p e n s a t i o n b e n e f i t s 
o f any k i n d , i n c l u d i n g , w i t h o u t l i m i t a t i o n , m e d i c a l 
b e n e f i t s . A M e d i c a r e s e t a s i d e t r u s t f o r t h e f u t u r e 
c o m p e n s a b l e m e d i c a l e x p e n s e s o f [ t h e e m p l o y e e ] w i l l 
be e s t a b l i s h e d . The c o s t o f s u c h M e d i c a r e s e t a s i d e 
t r u s t i s $83,936.17. Upon e n t r y by t h i s C o u r t o f t h e 
o r d e r d e s c r i b e d i n P a r a g r a p h a. above, [ t h e 
e m p l o y e r ] w i l l c o n t r i b u t e up t o $65,000 t o f u n d t h e 
M e d i c a r e s e t a s i d e t r u s t , w i t h t h e b a l a n c e o f t h e 
amount n e c e s s a r y t o f u n d s u c h M e d i c a r e s e t a s i d e 
t r u s t t o be p a i d by [ t h e e m p l o y e e ] . The P a r t i e s 
a g r e e t h a t t h e e s t a b l i s h m e n t o f an a p p r o v e d M e d i c a r e 
s e t a s i d e t r u s t w i l l r e l i e v e [ t h e e m p l o y e r ] o f any 
f u t u r e m e d i c a l e x p e n s e o b l i g a t i o n c o n c e r n i n g [ t h e 
e m p l o y e e ] . 
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"d. Upon e n t r y by t h i s C o u r t o f an o r d e r 
r e l i e v i n g [ t h e e m p l o y e r ] o f a l l o b l i g a t i o n t o make 
any f u r t h e r payments t o [ t h e e m p l o y e e ] f o r w o r k e r ' s 
c o m p e n s a t i o n b e n e f i t s , m e d i c a l , r e h a b i l i t a t i o n , and 
v o c a t i o n a l r e h a b i l i t a t i o n e x p e n s e s , [ t h e e m p l o y e r ] 
w i l l w a i v e i t s r i g h t t o r e i m b u r s e m e n t u n d e r A l a . 
Code, § 25-5-11, f o r a l l s e t t l e m e n t s w i t h t h i r d 
p a r t y t o r t f e a s o r s i n CV 04-06 made t h r o u g h t h e d a t e 
o f t h e a p p r o v a l o f s u c h O r d e r . 

"e. I f [ t h e e m p l o y e r ] i s n o t r e l i e v e d o f a l l 
o b l i g a t i o n t o make f u r t h e r payments t o [ t h e 
emp l o y e e ] f o r w o r k e r ' s c o m p e n s a t i o n b e n e f i t s , 
m e d i c a l and r e h a b i l i t a t i o n e x p e n s e s , [ t h e e m p l o y e r ] 
r e t a i n s i t s r i g h t t o r e i m b u r s e m e n t u n d e r A l a . C o d e , 
§ 25-5-11. 

" f . [ T h e e m p l o y e e ] h e r e b y d e c l a r e s and 
r e p r e s e n t s t o t h e C o u r t t h a t no r e p r e s e n t a t i o n s made 
by any a t t o r n e y o r a g e n t o f [ t h e e m p l o y e r ] , o t h e r 
t h a n t h o s e s e t f o r t h i n t h i s P e t i t i o n , i n d u c e d h i m 
t o e n t e r i n t o t h i s s e t t l e m e n t " 

On F e b r u a r y 27, 2009, a f t e r a h e a r i n g , t h e t r i a l c o u r t e n t e r e d 

an amended j u d g m e n t a p p r o v i n g t h e s e t t l e m e n t as s e t o u t i n t h e 

p a r t i e s ' p e t i t i o n . 

F i v e months l a t e r , t h e employee f i l e d a p e t i t i o n w i t h t h e 

t r i a l c o u r t a s s e r t i n g t h a t no M e d i c a r e s e t - a s i d e t r u s t 

("MSAT") had been e s t a b l i s h e d as r e q u i r e d by t h e j u d g m e n t 

a p p r o v i n g t h e p a r t i e s ' s e t t l e m e n t and t h a t , d e s p i t e t h a t 

f a i l u r e , t h e e m p l o y e r had c e a s e d p a y i n g h i s m e d i c a l e x p e n s e s . 

The employee c l a i m e d t h a t he was r e a d y , w i l l i n g , and a b l e t o 

pay $18,936.17 t o w a r d t h e c o s t o f e s t a b l i s h i n g t h e MSAT b u t 
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t h a t t h e e m p l o y e r had i n f o r m e d h im t h a t t h o s e f u n d s w o u l d be 

i n a d e q u a t e t o c o v e r t h e e m p l o y e e ' s p o r t i o n f o r t h e MSAT, t h e 

c o s t o f w h i c h e x c e e d e d t h e $83,936.17 f i g u r e r e p r e s e n t e d t o 

th e e mployee b e f o r e t h e s e t t l e m e n t . The employee r e q u e s t e d t o 

i n t e r p l e a d t h e $18,936,17 t o t h e c l e r k o f t h e t r i a l c o u r t 

p e n d i n g t h e d i s p o s i t i o n o f t h o s e f u n d s by t h e t r i a l c o u r t . 

The employee a l s o r e q u e s t e d t h a t t h e t r i a l c o u r t o r d e r t h e 

e m p l o y e r t o pay h i s a c c r u i n g m e d i c a l e x p e n s e s p u r s u a n t t o t h e 

2003 j u d g m e n t . 

On J a n u a r y 6, 2010, t h e e m p l o y e r f i l e d a r e s p o n s e t o t h e 

em p l o y e e ' s p e t i t i o n . I n t h a t r e s p o n s e , t h e e m p l o y e r 

m a i n t a i n e d t h a t t h e p a r t i e s had r e a c h e d an agreement i n 

November 2008 p u r s u a n t t o w h i c h t h e e m p l o y e r w o u l d pay a 

maximum o f $65,000 t o w a r d t h e c o s t o f e s t a b l i s h i n g t h e MSAT 

and t h a t t h e e m p l o y e r had t h e n o b t a i n e d an e s t i m a t e f r o m a 

v e n d o r t h a t t h e c o s t o f e s t a b l i s h i n g t h e MSAT w o u l d be 

$83,936,17. A c c o r d i n g t o t h e e m p l o y e r ' s c o u n s e l , f o l l o w i n g 

a p p r o v a l o f t h e s e t t l e m e n t , t h e C e n t e r s f o r M e d i c a r e and 

M e d i c a i d S e r v i c e s i n f o r m e d t h e p a r t i e s t h a t t h e c o s t o f 

e s t a b l i s h i n g t h e MSAT w o u l d be s u b s t a n t i a l l y h i g h e r t h a n had 

been e s t i m a t e d . The e m p l o y e r c o n t e n d e d t h a t i t was r e a d y , 
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w i l l i n g , and a b l e t o pay t h e $65, 000 t h a t i t had a g r e e d t o 

pay, b u t no more. The e m p l o y e r e s s e n t i a l l y m a i n t a i n e d t h a t 

t h e employee was o b l i g a t e d t o p a y t h e d i f f e r e n c e and t h a t t h e 

employee was " r e p u d i a t i n g " t h e s e t t l e m e n t . The e m p l o y e r 

a s s e r t e d t h a t t h e employee had r e c e i v e d f u n d s f r o m t h e t h i r d -

p a r t y s e t t l e m e n t t h a t e x c e e d e d t h e e m p l o y e r ' s l i a b i l i t y f o r 

t h e e m p l o y e e ' s m e d i c a l e x p e n s e s and t h a t i t t h e r e f o r e had no 

o b l i g a t i o n t o pay t h e e m p l o y e e ' s a c c r u i n g m e d i c a l e x p e n s e s . 

The e m p l o y e r p e t i t i o n e d t h e c o u r t t o o r d e r t h e employee t o pay 

a l l amounts n e c e s s a r y t o e s t a b l i s h t h e MSAT t h a t e x c e e d e d 

$65,000. 

On J a n u a r y 7, 2010, t h e t r i a l c o u r t c o n d u c t e d a h e a r i n g 

on t h e m a t t e r . A t t h a t h e a r i n g , t h e a t t o r n e y f o r t h e employee 

r e p r e s e n t e d t o t h e t r i a l c o u r t t h a t t h e e m p l o y e r had a g r e e d t o 

pay $65,000 t o f u n d t h e MSAT and t h a t t h e employee had a g r e e d 

t o f u n d " t h e r e m a i n d e r , " w h i c h , i n t h e s e t t l e m e n t p e t i t i o n , 

was r e p r e s e n t e d by t h e e m p l o y e r t o be $18,936.17. A f t e r t h e 

p a r t i e s l e a r n e d t h a t t h e r e p r e s e n t e d f i g u r e was i n a c c u r a t e 

b e c a u s e o f a " m i s t a k e " made by t h e v e n d o r t h a t had e s t i m a t e d 

t h e c o s t o f f u n d i n g t h e MSAT, t h e p a r t i e s a t t e m p t e d t o work 

ou t a new s e t t l e m e n t t o f u n d t h e MSAT, b u t t o no a v a i l . The 
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employee had s i n c e i n c u r r e d a p p r o x i m a t e l y $1,800 i n m e d i c a l 

e x p e n s e s t h a t t h e e m p l o y e r had r e f u s e d t o pay. C o u n s e l f o r 

t h e employee c l a i m e d t h a t , b e c a u s e t h e t i m e had e x p i r e d f o r 

t h e e m p l o y e r t o o b t a i n r e l i e f f r o m t h e j u d g m e n t a p p r o v i n g t h e 

s e t t l e m e n t and b e c a u s e t h e MSAT had n o t been e s t a b l i s h e d , t h e 

e m p l o y e r was r e q u i r e d t o c o n t i n u e p a y i n g t h e e m p l o y e e ' s 

m e d i c a l e x p e n s e s . The a t t o r n e y f o r t h e employee r e p r e s e n t e d 

t h a t t h e employee r e m a i n e d w i l l i n g t o work o u t a s e t t l e m e n t 

w i t h t h e e m p l o y e r t o r e s o l v e t h e MSAT f u n d i n g i s s u e . 

The e m p l o y e r ' s a t t o r n e y m a i n t a i n e d t h a t t h e p a r t i e s had 

a g r e e d i n November 2008 t h a t t h e e m p l o y e r w o u l d c o n t r i b u t e 

$65,000 t o f u n d t h e MSAT w i t h t h e employee p a y i n g t h e 

r e m a i n d e r . A t t h a t t i m e , a c c o r d i n g t o t h e e m p l o y e r ' s c o u n s e l , 

t h e p a r t i e s d i d n o t know t h e c o s t o f t h e MSAT, w h i c h t h e 

e m p l o y e r l a t e r o b t a i n e d f r o m t h e v e n d o r . 

On A p r i l 2 0 , 2 0 1 0 , t h e t r i a l c o u r t e n t e r e d a j u d g m e n t , 

f i n d i n g t h a t t h e p a r t i e s h a d a g r e e d t h a t t h e e m p l o y e r w o u l d 

p a y $ 65,000 t o w a r d f u n d i n g t h e MSAT a n d t h a t t h e em p l o y e e 

" w o u l d be r e s p o n s i b l e f o r amounts r e q u i r e d t o f u n d t h e [MSAT] 

i f t h e y e x c e e d e d $ 6 5 , 0 0 0 . " The t r i a l c o u r t f u r t h e r f o u n d t h a t 

t h e p a r t i e s h a d r e p r e s e n t e d t o t h e c o u r t i n t h e i r j o i n t 
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p e t i t i o n t h a t t h e amount t o f u n d t h e MSAT was $83, 963.17, 

w h i c h , t h e t r i a l c o u r t f o u n d , was a f i g u r e o b t a i n e d by t h e 

e m p l o y e r and w h i c h h a d n o t b e e n d e s c r i b e d as an " e s t i m a t e . " 

The t r i a l c o u r t c o n c l u d e d t h a t t h e e m p l o y e r h a d i n d u c e d t h e 

emp l o y e e t o a g r e e t o t h e s e t t l e m e n t b y r e p r e s e n t i n g t h a t t h e 

emp l o y e e w o u l d have t o p a y $18,963.17 as h i s p o r t i o n o f t h e 

c o s t o f f u n d i n g t h e MSAT. The t r i a l c o u r t c o n c l u d e d t h a t 

" [ e ] q u i t y demands" t h a t t h e e m p l o y e r p a y t h e d i f f e r e n c e 

b e t w e e n what t h e e m p l o y e r r e p r e s e n t e d was t h e c o s t t o f u n d t h e 

MSAT and t h e a c t u a l c o s t t o f u n d t h e MSAT a n d t h a t t h e 

emp l o y e e c o n t r i b u t e o n l y t h e $18,963.17 t o w h i c h he h a d 

a g r e e d , w h i c h amount t h e employee was t o h o l d i n t r u s t u n t i l 

t h e MSAT was e s t a b l i s h e d . The t r i a l c o u r t f u r t h e r o r d e r e d t h e 

e m p l o y e r t o c o n t i n u e t o p a y t h e e m p l o y e e ' s m e d i c a l e x p e n s e s as 

s e t o u t i n t h e 2003 j u d g m e n t u n t i l t h e MSAT was e s t a b l i s h e d , 

i n c l u d i n g t h o s e m e d i c a l e x p e n s e s a l r e a d y i n c u r r e d t o d a t e . 

The e m p l o y e r a p p e a l e d t h a t j u d g m e n t on June 1, 2010. 

The e m p l o y e r f i r s t a r g u e s t h a t i t c o u l d n o t be o r d e r e d t o 

pay t h e h i g h e r c o s t f o r f u n d i n g t h e MSAT b e c a u s e , i t s a y s , i n 

November 2008 t h e employee a g r e e d t o pay t h o s e c o s t s . 

W h a t e v e r t h e t e r m s o f t h e p a r t i e s ' s e t t l e m e n t agreement i n 
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November 2008, t h o s e t e r m s a r e i m m a t e r i a l t o t h e p r o p e r 

d i s p o s i t i o n o f t h i s c a s e . The p a r t i e s s u b m i t t e d t h e i r 

s e t t l e m e n t agreement t o t h e t r i a l c o u r t f o r i t s a p p r o v a l , 

p u r s u a n t t o A l a . Code 1975, § 25-5-56. The j u d g m e n t a p p r o v i n g 

t h a t s e t t l e m e n t s u p e r s e d e d any o t h e r agreement o f t h e p a r t i e s 

and now, l i k e any o t h e r c o n s e n t j u d g m e n t , e s t a b l i s h e s t h e 

e n f o r c e a b l e t e r m s o f t h e s e t t l e m e n t . See Ex p a r t e I n g a l l s  

S h i p b u i l d i n g C o r p . , 32 A l a . App. 609, 613, 28 So. 2d 808, 811 

(1947) ( " [ I ] f u n d i s t u r b e d [ , t h e o r d e r a p p r o v i n g t h e 

s e t t l e m e n t ] has t h e f o r c e and e f f e c t o f a j u d g m e n t on t h e 

b a s i s o f w h i c h an e n f o r c e m e n t may be had f o r i t s 

s a t i s f a c t i o n . " ) ; and B i r m i n g h a m S t e e l E r e c t o r s v. Haynes, 816 

So. 2d 494 ( A l a . C i v . App. 2001) ( h o l d i n g t h a t t h e r i g h t s o f 

p a r t i e s a r e c o n t r o l l e d by j u d g m e n t a p p r o v i n g w o r k e r s ' 

c o m p e n s a t i o n s e t t l e m e n t and n o t by p a r o l e v i d e n c e o f o t h e r 

t e r m s ) . I n i t s j u d g m e n t a p p r o v i n g t h e s e t t l e m e n t , t h e t r i a l 

c o u r t i n c o r p o r a t e d t h e t e r m s o f t h e s e t t l e m e n t as r e p r e s e n t e d 

t o i t i n t h e j o i n t p e t i t i o n f i l e d by t h e p a r t i e s i n J a n u a r y 

2009. I n t h a t p e t i t i o n , t h e p a r t i e s s u b m i t t e d t h a t t h e c o s t 

o f f u n d i n g t h e MSAT was $83,936.17 and t h a t t h e e m p l o y e r w o u l d 

pay $65,000 t o w a r d t h a t amount and t h e employee w o u l d pay t h e 
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b a l a n c e . The j u d g m e n t a p p r o v e d t h e s e t t l e m e n t on t h o s e t e r m s 

o n l y , w i t h no r e q u i r e m e n t t h a t t h e employee pay any amount 

b e y o n d $18,936,17. Hence, we r e j e c t any c o n t e n t i o n t h a t t h e 

employee i s r e q u i r e d t o p ay a d i f f e r e n t amount b a s e d on any 

p r e e x i s t i n g agreement t h a t was n o t a p p r o v e d by t h e t r i a l 

c o u r t . 

We do, however, a g r e e t h a t t h e j u d g m e n t l i k e w i s e does n o t 

r e q u i r e t h e e m p l o y e r t o pay any a d d i t i o n a l amount. The 

j u d g m e n t a d o p t s t h e t e r m s o f t h e p a r t i e s ' j o i n t p e t i t i o n , 

w h i c h e x p l i c i t l y and u n a m b i g u o u s l y s t a t e s t h a t t h e e m p l o y e r 

s h a l l p a y no more t h a n $65, 000 t o e s t a b l i s h t h e MSAT. Any 

a t t e m p t t o a l t e r t h a t a r r a n g e m e n t by r e q u i r i n g t h e e m p l o y e r t o 

pay more t h a n t h e amount t h a t i t a g r e e d t o pay w o u l d 

c o n s t i t u t e a s u b s t a n t i v e change t o t h e t e r m s o f t h e s e t t l e m e n t 

agreement and t h e j u d g m e n t a p p r o v i n g t h e s e t t l e m e n t agreement 

and n o t an e n f o r c e m e n t o f t h e i r t e r m s as t h e employee 

c o n t e n d s . A c o u r t c a n n o t u n i l a t e r a l l y m o d i f y o r s u p p l e m e n t 

t h e e s s e n t i a l t e r m s o f a w o r k e r s ' c o m p e n s a t i o n s e t t l e m e n t 

a g r e e m e n t t h a t has been i n c o r p o r a t e d i n t o a j u d g m e n t . See  

Matthew's M a s o n r y Co. v. A l d r i d g e , 25 So. 3d 464, 469 ( A l a . 

C i v . App. 2 0 0 9 ) . N o t h i n g i n t h e Alabama W o r k e r s ' C o m p e n s a t i o n 
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A c t , A l a . Code 1975, § 25-5-1 e t s e q . , a u t h o r i z e s a c o u r t t o 

t a k e s u c h an u n u s u a l a c t i o n i n r e l a t i o n t o a ju d g m e n t 

a p p r o v i n g a s e t t l e m e n t . 

The t r i a l c o u r t j u s t i f i e d i t s a c t i o n on i t s f i n d i n g t h a t 

t h e e m p l o y e r had f a l s e l y r e p r e s e n t e d t h e c o s t o f f u n d i n g t h e 

MSAT. Such a f a l s e r e p r e s e n t a t i o n , i f p r o v e n by c o m p e t e n t 

e v i d e n c e , w o u l d have c o n s t i t u t e d a sound b a s i s f o r v a c a t i n g 

t h e judgment a p p r o v i n g t h e s e t t l e m e n t , see § 25-5-56; see a l s o  

B u r g e r - P h i l l i p s Co. v. P h i l l i p s , 234 A l a . 563, 17 6 So. 181 

( 1 9 3 7 ) , b u t i t w o u l d n o t a u t h o r i z e t h e t r i a l c o u r t t o impose 

a new o b l i g a t i o n on t h e e m p l o y e r t h a t was n o t c o n t a i n e d w i t h i n 

t h e e x i s t i n g j u d g m e n t . By r e f e r r i n g t o " e q u i t y " when o r d e r i n g 

t h e e m p l o y e r t o pay t h e a d d i t i o n a l c o s t o f f u n d i n g t h e MSAT, 

t h e t r i a l c o u r t may have been r e l y i n g on t h e e q u i t a b l e remedy 

o f r e f o r m a t i o n , w h i c h a l l o w s a c o u r t t o m o d i f y t h e e x p r e s s 

t e r m s o f a c o n t r a c t i n c a s e s i n w h i c h t h e p a r t i e s a r e m u t u a l l y 

m i s t a k e n as t o a m a t e r i a l f a c t . See A l a . Code 1975, § 8-1-2. 

However, "a c o u r t , i n r e f o r m i n g a c o n t r a c t , must r e f o r m i t i n 

s u c h a way as t o r e f l e c t t h e p a r t i e s ' i n t e n t i o n s ; t h e c o u r t i s 

no t p e r m i t t e d t o c r e a t e a new c o n t r a c t f o r t h e p a r t i e s . " 

N i c h o l s v. P a t e , [Ms. 2090232, J u l y 16, 2010] So. 3d , 
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( A l a . C i v . App. 2010) ( c i t i n g F e d e r a t e d Guar. L i f e I n s . 

Co. v. P a i n t e r , 360 So. 2d 309, 311 ( A l a . 1 9 7 8 ) ) . Hence, we 

r e v e r s e t h a t p o r t i o n o f t h e t r i a l c o u r t ' s judgment r e q u i r i n g 

t h e e m p l o y e r t o pay t h e a d d i t i o n a l c o s t o f f u n d i n g t h e MSAT. 

T h i s c o u r t r e a l i z e s t h a t i t s h o l d i n g l e a v e s t h e p a r t i e s 

a t an i m p a s s e . B o t h p a r t i e s a r e f u l l y c o m p l y i n g w i t h t h e i r 

o b l i g a t i o n s u n d e r t h e judgment a p p r o v i n g t h e s e t t l e m e n t . The 

e m p l o y e e , on t h e one hand, has t e n d e r e d payment o f t h e 

$18,936.17 as r e q u i r e d , and t h e e m p l o y e r , on t h e o t h e r hand, 

r e m a i n s c o m m i t t e d t o p a y i n g t h e $65,000 i t p r o m i s e d t o pay. 

E a c h p a r t y r e q u e s t e d t h e t r i a l c o u r t t o r e s o l v e t h a t i m p a s s e 

by i m p o s i n g t h e a d d i t i o n a l o b l i g a t i o n on t h e o t h e r . The 

p a r t i e s , h owever, s i m p l y f a i l e d t o p r o v i d e i n t h e i r s e t t l e m e n t 

a g r e e m e n t f o r t h e c o n t i n g e n c y t h a t t h e c o s t o f f u n d i n g t h e 

MSAT c o u l d e x c e e d $83,936.17, and, a c c o r d i n g l y , t h e t r i a l 

c o u r t c o u l d n o t g r a n t e i t h e r p a r t y ' s r e q u e s t . B a s e d on t h e 

i s s u e s r a i s e d i n t h i s a p p e a l , i t i s n o t t h e p r o v i n c e o f t h i s 

c o u r t t o a d v i s e t h e p a r t i e s on t h e a p p r o p r i a t e manner t o 

s e t t l e t h e i r d i s p u t e ; we may o n l y h o l d t h e t r i a l c o u r t i n 

e r r o r f o r i m p o s i n g a l e g a l l y i n c o r r e c t remedy. 
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The p a r t i e s a g r e e d t h a t t h e e s t a b l i s h m e n t o f t h e MSAT 

w o u l d r e l i e v e t h e e m p l o y e r o f t h e payment o f t h e e m p l o y e e ' s 

f u t u r e m e d i c a l e x p e n s e s . B e c a u s e o f t h e i m p a s s e , i t i s 

u n d i s p u t e d t h a t t h e MSAT has n o t been e s t a b l i s h e d , and, f o r 

t h a t r e a s o n , t h e employee m a i n t a i n s t h a t he has a r i g h t t o 

c o n t i n u e d m e d i c a l b e n e f i t s . However, t h e e m p l o y e r p o i n t s o u t 

t h a t t h e p a r t i e s f u r t h e r a g r e e d t h a t 

[ i ] f [ t h e e m p l o y e r ] i s n o t r e l i e v e d o f a l l 
o b l i g a t i o n t o make f u r t h e r payments t o [ t h e 
e m p l o y e e ] f o r w o r k e r ' s c o m p e n s a t i o n b e n e f i t s , 
m e d i c a l and r e h a b i l i t a t i o n e x p e n s e s , [ t h e e m p l o y e r ] 
r e t a i n s i t s r i g h t t o r e i m b u r s e m e n t u n d e r A l a . Code 
[ 1 9 7 5 ] , § 25 - 5 - 1 1 . " 

The e m p l o y e r m a i n t a i n s t h a t , e v e n i f i t has n o t b e e n r e l i e v e d 

o f i t s o b l i g a t i o n t o p a y f u t u r e m e d i c a l b e n e f i t s b a s e d on t h e 

f a i l u r e t o e s t a b l i s h t h e MSAT, i t r e t a i n s t h e r i g h t t o s u s p e n d 

t h e payment o f f u t u r e m e d i c a l b e n e f i t s u n d e r § 2 5 - 5 - 1 1 ( a ) . 

A l t h o u g h we a g r e e t h a t t h e e m p l o y e r s t i l l r e t a i n s i t s 

r i g h t s u n d e r § 25-5-11, b e c a u s e i t has n o t y e t been r e l i e v e d 

o f i t s o b l i g a t i o n t o pay t h e e m p l o y e e ' s f u t u r e m e d i c a l 

e x p e n s e s , we do n o t a g r e e t h a t i t has t h e r i g h t , u n d e r § 25-5¬

11, t o u n i l a t e r a l l y c e a s e p a y i n g t h e f u t u r e m e d i c a l e x p e n s e s 

as i t c l a i m s . The e m p l o y e r m a i n t a i n s t h a t i t has s u c h a r i g h t 

b a s e d s o l e l y on t h e t r i a l c o u r t ' s f a c t u a l f i n d i n g t h a t t h e 
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employee r e c o v e r e d more f r o m h i s t h i r d - p a r t y s e t t l e m e n t t h a n 

t h e e m p l o y e r had p r e v i o u s l y p a i d i n w o r k e r s ' c o m p e n s a t i o n 

d i s a b i l i t y and m e d i c a l b e n e f i t s . We r e j e c t t h i s a r gument. 

I n Ex p a r t e BE & K C o n s t r u c t i o n Co., 728 So. 2d 621 ( A l a . 

1 9 9 8 ) , on remand, B u s s e n v. BE & K C o n s t r u c t i o n Co., 728 So. 

2d 624 ( A l a . C i v . App. 1 9 9 9 ) , o u r supreme c o u r t h e l d t h a t , 

b e c a u s e an e m p l o y e r has o n l y a r i g h t o f " s u b r o g a t i o n , " n o t a 

r i g h t o f " r e i m b u r s e m e n t " o r " c r e d i t , " as t o f u t u r e m e d i c a l 

e x p e n s e s , an e m p l o y e r may w i t h h o l d payment o f f u t u r e m e d i c a l 

e x p e n s e s o n l y u n t i l t h e f u t u r e m e d i c a l e x p e n s e s r e c e i v e d f r o m 

t h e t h i r d p a r t y have been e x h a u s t e d , a f t e r w h i c h t i m e t h e 

e m p l o y e r o r c a r r i e r must resume payment. 728 So. 2d a t 624. 

As was made c l e a r i n a s e r i e s o f s u b s e q u e n t c a s e s , i n o r d e r t o 

w i t h h o l d payment o f f u t u r e m e d i c a l e x p e n s e s , an e m p l o y e r must 

f i r s t p r o v e t h e amount an employee r e c o v e r e d f r o m t h e t h i r d -

p a r t y s e t t l e m e n t t h a t was f a i r l y a t t r i b u t a b l e t o h i s o r h e r 

f u t u r e m e d i c a l e x p e n s e s . See Ex p a r t e M i l l e r & M i l l e r C o n s t r .  

Co., I n c . , 736 So. 2d a t 1105; M i l l e r & M i l l e r C o n s t r . Co. v.  

M a d e w e l l , 829 So. 2d 778, 780 ( A l a . C i v . App. 2 0 0 2 ) ; M i l l e r &  

M i l l e r C o n s t r . Co. v. M a d e w e l l , 878 So. 2d 1171, 1174 ( A l a . 

C i v . App. 2 0 0 3 ) ; and S k i l s t a f , I n c . v. W i l l i a m s , 895 So. 2d 
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916, 920-21 ( A l a . C i v . App. 2 0 0 2 ) , a f f ' d , 8 95 So. 2d 924 ( A l a . 

2 0 0 4 ) . Thus, t h e mere f a c t t h a t an employee has r e c o v e r e d 

some u n s t a t e d and u n c a t e g o r i z e d amount f r o m a t h i r d p a r t y t h a t 

e x c e e d s t h e p a s t amounts p a i d by t h e h i s o r h e r e m p l o y e r f o r 

w o r k e r s ' c o m p e n s a t i o n d i s a b i l i t y and m e d i c a l b e n e f i t s does n o t 

a l o n e e n t i t l e t h e e m p l o y e r t o w i t h h o l d payment o f m e d i c a l 

e x p e n s e s . 

I n t h i s c a s e , t h e t r i a l c o u r t d i d n o t make any f i n d i n g 

as t o t h e t o t a l amount o f t h e e m p l o y e e ' s t h i r d - p a r t y r e c o v e r y , 

w h i c h was k e p t c o n f i d e n t i a l , o r t h e amount o f t h e e m p l o y e e ' s 

t h i r d - p a r t y r e c o v e r y t h a t was f a i r l y a t t r i b u t a b l e t o t h e 

payment o f h i s f u t u r e m e d i c a l e x p e n s e s . The r e c o r d i n d i c a t e s 

t h a t t h e e m p l o y e r has n o t r e q u e s t e d a h e a r i n g f o r t h a t p u r p o s e 

as r e q u i r e d by t h e f o r e g o i n g c a s e l a w . A t t h e h e a r i n g h e l d by 

t h e t r i a l c o u r t on J a n u a r y 7, 2010, t h e e m p l o y e r d i d n o t 

p r e s e n t any e v i d e n c e r e g a r d i n g t h e amount a t t r i b u t a b l e t o 

f u t u r e m e d i c a l e x p e n s e s r e c o v e r e d by t h e employee f r o m t h e 

t h i r d p a r t i e s . W i t h o u t p r o d u c i n g e v i d e n c e and r e c e i v i n g a 

d e t e r m i n a t i o n o f t h e amount o f t h e t h i r d - p a r t y r e c o v e r y f a i r l y 

a t t r i b u t a b l e t o t h e e m p l o y e e ' s f u t u r e m e d i c a l e x p e n s e s , t h e 

e m p l o y e r c a n n o t u n i l a t e r a l l y w i t h h o l d t h e payment o f t h e 
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e m p l o y e e ' s f u t u r e m e d i c a l e x p e n s e s . To t h e c o n t r a r y , t h e 

e m p l o y e r r e m a i n s o b l i g a t e d by t h e 2003 judgment t o c o n t i n u e t o 

pay t h o s e e x p e n s e s , u n l e s s and u n t i l i t i s e x p r e s s l y r e l i e v e d 

o f t h a t o b l i g a t i o n by t h e t r i a l c o u r t . 

By r e s e r v i n g i t s r i g h t s u n d e r § 25-5-11 i n t h e e v e n t i t 

was n o t r e l i e v e d o f i t s o b l i g a t i o n t o c o n t i n u e t o p a y t h e 

em p l o y e e ' s m e d i c a l e x p e n s e s , t h e e m p l o y e r d i d n o t t h e r e b y g a i n 

t h e r i g h t t o u n i l a t e r a l l y t e r m i n a t e i t s r i g h t t o pay t h e 

em p l o y e e ' s f u t u r e m e d i c a l e x p e n s e s i f t h e MSAT was n o t 

e s t a b l i s h e d . T h e r e f o r e , we a f f i r m t h a t p o r t i o n o f t h e t r i a l 

c o u r t ' s judgment r e q u i r i n g t h e e m p l o y e r t o c o n t i n u e t o pay t h e 

em p l o y e e ' s m e d i c a l e x p e n s e s i n a c c o r d a n c e w i t h t h e 2003 

j u d g m e n t . The t r i a l c o u r t a l s o r e q u i r e d t h e e m p l o y e r t o 

c o n t i n u e p a y i n g t h o s e m e d i c a l e x p e n s e s u n t i l t h e MSAT i s 

e s t a b l i s h e d . We n o t e , however, t h a t , i n t h e e v e n t t h e MSAT i s 

not e s t a b l i s h e d , t h e e m p l o y e r ' s o b l i g a t i o n t o pay t h e 

em p l o y e e ' s f u t u r e m e d i c a l e x p e n s e s may a l s o be s u s p e n d e d by 

f o l l o w i n g t h e p r o c e d u r e s e t o u t i n Ex p a r t e B E & K  

C o n s t r u c t i o n Co., 728 So. 2d a t 624, and i t s p r o g e n y . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

Thompson, P . J . , and P i t t m a n , B r y a n , and Thomas, J J . , 

c o n c u r . 
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