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BRYAN, Judge. 

On November 17, 2009, the Calhoun County Department of 

Human Resources ("DHR") f i l e d a p e t i t i o n i n the Calhoun 

J u v e n i l e Court ("the j u v e n i l e c o u r t " ) a l l e g i n g t h a t C.J.H. and 
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S.H. ( c o l l e c t i v e l y r e f e r r e d t o h e r e i n a f t e r as "the c h i l d r e n " ) 

were dependent because t h e y d i d not have a p a r e n t or g u a r d i a n 

a b l e t o p r o v i d e f o r t h e i r s u p p o r t , t r a i n i n g , or e d u c a t i o n . 

DHR f u r t h e r a l l e g e d t h a t T.H., the f a t h e r o f the c h i l d r e n 

("the f a t h e r " ) , had k i l l e d W.H., the mother of the c h i l d r e n 

("the mother"), and t h a t the f a t h e r had then committed 

s u i c i d e . DHR a l s o f i l e d a motion f o r ex p a r t e temporary 

cu s t o d y o f the c h i l d r e n ; t h a t motion was g r a n t e d by the 

j u v e n i l e c o u r t the same day. 

S h o r t l y t h e r e a f t e r , C.T.H., the b r o t h e r o f the c h i l d r e n 

("the b r o t h e r " ) ; K.B., the c h i l d r e n ' s m a t e r n a l aunt ("the 

m a t e r n a l a u n t " ) , and L.B., J r . , the c h i l d r e n ' s m a t e r n a l u n c l e 

("the m a t e r n a l u n c l e " ) ; and D.B., the c h i l d r e n ' s p a t e r n a l 

aunt ("the p a t e r n a l a u n t " ) , f i l e d s e p a r a t e p e t i t i o n s t o 

i n t e r v e n e i n DHR's dependency a c t i o n . The b r o t h e r , the 

m a t e r n a l aunt and the m a t e r n a l u n c l e , and the p a t e r n a l aunt 

a l l sought c u s t o d y o f the c h i l d r e n . The p a t e r n a l aunt a l l e g e d 

t h a t DHR had p l a c e d the c h i l d r e n i n her cust o d y s h o r t l y a f t e r 

the deaths of the mother and the f a t h e r . The p a t e r n a l aunt's 

p e t i t i o n f o r cust o d y was l a t e r amended t o add the p a t e r n a l 

aunt's husband, J.R.B. ("the p a t e r n a l u n c l e " ) , as a 
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p e t i t i o n e r . The j u v e n i l e c o u r t s u b s e q u e n t l y o r d e r e d DHR t o 

p e r f o r m a home stu d y o f the r e s i d e n c e s o f the b r o t h e r , the 

m a t e r n a l aunt and the m a t e r n a l u n c l e , and the p a t e r n a l aunt 

and the p a t e r n a l u n c l e . 

On May 3, 2010, the j u v e n i l e c o u r t e n t e r e d an o r d e r 

f i n d i n g the c h i l d r e n dependent. The j u v e n i l e c o u r t awarded 

cust o d y of the c h i l d r e n t o the p a t e r n a l a u n t , 1 awarded the 

b r o t h e r " l i b e r a l " v i s i t a t i o n w i t h the c h i l d r e n , and awarded 

the m a t e r n a l aunt and the m a t e r n a l u n c l e s p e c i f i c v i s i t a t i o n 

w i t h the c h i l d r e n , i n c l u d i n g : 4 days d u r i n g T h a n k s g i v i n g 

h o l i d a y s i n even-numbered y e a r s ; 1 week d u r i n g C h r i s tmas 

h o l i d a y s ; 3 c o n s e c u t i v e weeks d u r i n g the summer; ev e r y weekend 

t h a t the c h i l d r e n have the f o l l o w i n g Monday o f f o f s c h o o l ; and 

any time the m a t e r n a l aunt and the m a t e r n a l u n c l e were i n 

A n n i s t o n f o r two c o n s e c u t i v e days, p r o v i d e d t h e y g i v e the 

p a t e r n a l aunt 48 hours n o t i c e of the v i s i t . The j u v e n i l e 

c o u r t a l s o o r d e r e d DHR " t o s u p e r v i s e f o r a p e r i o d o f ... 12 

months from the date of e n t r y of t h i s [ o ] r d e r , " and i t h e l d 

t h a t "DHR s h a l l p r o v i d e c o u n s e l i n g and a l l o t h e r s e r v i c e s as 

1The j u v e n i l e c o u r t ' s o r d e r awarded cus t o d y s o l e l y t o the 
p a t e r n a l aunt; the j u v e n i l e c o u r t d i d not mention the p a t e r n a l 
u n c l e i n i t s c u s t o d y award. 
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may be n e c e s s a r y . " The j u v e n i l e c o u r t , i n i t s judgment, 

r e q u i r e d the p a t e r n a l aunt t o 

"keep the c h i l d [ r e n ] i n the s c h o o l o f [ h e r ] 
c h o o s i n g , but because t h [ e ] c h i l d [ r e n a r e ] 
accustomed t o g o i n g t o a p u b l i c s c h o o l and b e i n g 
i n v o l v e d i n b o t h c l a s s e s w i t h o t h e r n o n - r e l a t e d 
c h i l d r e n and i n p u b l i c s c h o o l r e l a t e d 
e x t r a c u r r i c u l a r a c t i v i t i e s , the [ p a t e r n a l a u n t ] 
s h a l l not home s c h o o l t h [ e ] c h i l d [ r e n ] f o r a minimum 
of one f u l l s c h o o l year i n o r d e r t o p r o v i d e the 
c h i l d [ r e n ] w i t h as much normalcy as p o s s i b l e , due t o 
the t u r m o i l the c h i l d [ r e n ] ha[ve] endured." 

The p a t e r n a l aunt s u b s e q u e n t l y f i l e d a motion t o a l t e r , 

amend, or v a c a t e the judgment p u r s u a n t t o Rule 59, A l a . R. 

C i v . P. 2 I n her motion, the p a t e r n a l aunt argued t h a t the 

j u v e n i l e c o u r t ' s judgment r e q u i r e d her t o keep the c h i l d r e n i n 

p u b l i c s c h o o l f o r one y e a r , and she argued t h a t such a 

p r o v i s i o n was " u n c o n s t i t u t i o n a l as i t t a k e s away the c u s t o d i a l 

g u a r d i a n ' s r i g h t t o d i r e c t the u p b r i n g i n g and e d u c a t i o n f o r 

the ... c h i l d r e n under her c o n t r o l . " She a l s o argued t h a t the 

p r o v i s i o n i n the judgment t h a t o r d e r e d DHR t o s u p e r v i s e the 

c u s t o d i a l arrangement f o r one year was " i n v a l i d and 

u n c o n s t i t u t i o n a l as i t p l a c e s undue s t a t e i n t e r f e r e n c e i n t o 

the l i f e o f a f i t c u s t o d i a l g u a r d i a n . " F i n a l l y , the p a t e r n a l 

2The p a t e r n a l u n c l e d i d not j o i n i n the postjudgment 
motion. 
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aunt argued t h a t the v i s i t a t i o n award t o the m a t e r n a l aunt and 

the m a t e r n a l u n c l e was i n v a l i d because the m a t e r n a l aunt and 

the m a t e r n a l u n c l e had not r e q u e s t e d an award of v i s i t a t i o n 

w i t h the c h i l d r e n , because t h e r e i s no law t h a t a l l o w s f o r 

v i s i t a t i o n by an aunt and an u n c l e , and because the m a t e r n a l 

aunt and the m a t e r n a l u n c l e l a c k e d s t a n d i n g t o a s s e r t 

v i s i t a t i o n r i g h t s w i t h the c h i l d r e n . The j u v e n i l e c o u r t 

d e n i e d the p a t e r n a l aunt's postjudgment motion. The p a t e r n a l 

aunt and the p a t e r n a l u n c l e t i m e l y appealed; because the 

j u v e n i l e c o u r t awarded c u s t o d y s o l e l y t o the p a t e r n a l aunt, we 

w i l l address the a p p e l l a n t ' s arguments as t h e y r e l a t e t o the 

p a t e r n a l a u n t . 3 

On a p p e a l , the p a t e r n a l aunt r a i s e s t h r e e i s s u e s f o r t h i s 

c o u r t ' s r e v i e w , which she frames as f o l l o w s : (1) whether the 

p r o v i s i o n i n the judgment t h a t , she a l l e g e s , r e q u i r e s her t o 

keep the c h i l d r e n i n p u b l i c s c h o o l f o r one y e a r i s 

u n c o n s t i t u t i o n a l ; (2) whether the p r o v i s i o n i n the judgment 

t h a t o r d e r e d DHR t o s u p e r v i s e the c u s t o d i a l arrangement f o r 

3The p a t e r n a l u n c l e i s l i s t e d as an a p p e l l a n t . However, 
as noted e a r l i e r , the j u v e n i l e c o u r t d i d not award c u s t o d y t o 
the p a t e r n a l u n c l e . See supra note 1. We do not address 
whether the p a t e r n a l u n c l e has s t a n d i n g t o a p p e a l . 
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one y e a r i s u n c o n s t i t u t i o n a l ; and ( 3 ) whether the p r o v i s i o n i n 

the judgment a l l o w i n g the m a t e r n a l aunt and the m a t e r n a l u n c l e 

v i s i t a t i o n w i t h the c h i l d r e n was e r r o r . 

R e g a r d i n g the p a t e r n a l aunt's f i r s t argument -- t h a t the 

j u v e n i l e c o u r t ' s judgment i s u n c o n s t i t u t i o n a l because i t 

r e q u i r e s her t o keep the c h i l d r e n i n p u b l i c s c h o o l f o r one 

y e a r -- we note t h a t the j u v e n i l e c o u r t ' s judgment does not, 

i n f a c t , r e q u i r e the p a t e r n a l aunt t o keep the c h i l d r e n i n 

p u b l i c s c h o o l f o r one y e a r . The judgment s p e c i f i c a l l y s t a t e s 

t h a t the p a t e r n a l aunt may p l a c e the c h i l d r e n i n the s c h o o l of 

her c h o o s i n g but t h a t , because of the e m o t i o n a l t u r m o i l the 

c h i l d r e n had e x p e r i e n c e d s i n c e the deaths of t h e i r p a r e n t s , 

the p a t e r n a l aunt c o u l d not homeschool the c h i l d r e n f o r one 

y e a r . At the t r i a l i n t h i s m a t t e r , the p a t e r n a l aunt s t a t e d 

t h a t the c h i l d r e n were e x c e l l i n g i n p u b l i c s c h o o l and t h a t she 

d i d not i n t e n d t o homeschool the c h i l d r e n . However, she d i d 

t e s t i f y t h a t she would l i k e t o e n r o l l the c h i l d r e n i n a 

p r i v a t e s c h o o l . N o t h i n g i n the j u v e n i l e c o u r t ' s judgment 

p r o h i b i t s the p a t e r n a l aunt from e n r o l l i n g the c h i l d r e n i n 

p r i v a t e s c h o o l . A c c o r d i n g l y , because t h e r e i s no p r o v i s i o n i n 

the j u v e n i l e c o u r t ' s judgment t h a t r e q u i r e s the p a t e r n a l aunt 
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t o keep the c h i l d r e n i n p u b l i c s c h o o l f o r one y e a r , the 

p a t e r n a l aunt's argument t h a t such a p r o v i s i o n i s 

u n c o n s t i t u t i o n a l i s not p r o p e r l y b e f o r e t h i s c o u r t . 

Next, the p a t e r n a l aunt argues t h a t the r e q u i r e m e n t i n 

the j u v e n i l e c o u r t ' s judgment t h a t DHR s u p e r v i s e the c u s t o d i a l 

arrangement f o r one y e a r i s u n c o n s t i t u t i o n a l because i t p l a c e s 

undue s t a t e i n t e r f e r e n c e i n t o the l i f e of a f i t c u s t o d i a l 

g u a r d i a n . I n s u p p o r t of her argument, the p a t e r n a l aunt c i t e s 

s e v e r a l g e n e r a l p r o p o s i t i o n s of law from U n i t e d S t a t e s Supreme 

Court o p i n i o n s such as T r o x e l v. G r a n v i l l e , 530 U.S. 57, 72-73 

( 2 0 0 0 ) ("[T]he Due P r o c e s s C l a u s e does not p e r m i t a S t a t e t o 

i n f r i n g e on the fundamental r i g h t of p a r e n t s t o make c h i l d 

r e a r i n g d e c i s i o n s s i m p l y because a s t a t e judge b e l i e v e s a 

' b e t t e r ' d e c i s i o n c o u l d be made."), and P r i n c e v.  

M a s s a c h u s e t t s , 321 U.S. 158, 166 (1944) ("It i s c a r d i n a l w i t h 

us t h a t the custody, care and n u r t u r e of the c h i l d r e s i d e 

f i r s t i n the p a r e n t s , whose p r i m a r y f u n c t i o n and freedom 

i n c l u d e p r e p a r a t i o n f o r o b l i g a t i o n s the s t a t e can n e i t h e r 

s u p p l y nor h i n d e r . " ) . The p a t e r n a l aunt argues t h a t the 

e v i d e n c e i n the r e c o r d r e f l e c t e d t h a t she was a f i t c u s t o d i a n 

and t h a t , i n the absence of e v i d e n c e i n d i c a t i n g t h a t she was 
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u n f i t , the j u v e n i l e c o u r t v i o l a t e d her c o n s t i t u t i o n a l r i g h t s 

by r e q u i r i n g DHR t o m a i n t a i n a s u p e r v i s o r y r o l e i n the case. 

However, the p a t e r n a l aunt has not c l e a r l y s e t f o r t h the 

c o n s t i t u t i o n a l r i g h t t h a t she a l l e g e d l y p o s s e s s e s t h a t would 

p r o h i b i t a j u v e n i l e c o u r t i n a dependency a c t i o n from 

r e q u i r i n g DHR t o m a i n t a i n a s u p e r v i s o r y r o l e f o r one y e a r 

a f t e r the d i s p o s i t i o n of the c u s t o d y of the c h i l d r e n . 

F u r t h e r m o r e , the p a t e r n a l aunt has f a i l e d t o a p p l y the g e n e r a l 

p r o p o s i t i o n s of law c i t e d i n her b r i e f i n a manner t h a t would 

demonstrate t h a t the j u v e n i l e c o u r t v i o l a t e d her 

c o n s t i t u t i o n a l r i g h t s . See B e a c h c r o f t Props., LLP v. C i t y of  

A l a b a s t e r , 901 So. 2d 703, 708 ( A l a . 2004) ( " A u t h o r i t y 

s u p p o r t i n g o n l y ' g e n e r a l p r o p o s i t i o n s of law' does not 

c o n s t i t u t e a s u f f i c i e n t argument f o r r e v e r s a l . " ) ; and E l l i o t t  

v. Bud's Truck & Auto R e p a i r , 656 So. 2d 837, 838 ( A l a . C i v . 

App. 1995) ( c i t i n g L i b e r t y Loan Corp. of Gadsden v. W i l l i a m s , 

406 So. 2d 988 ( A l a . C i v . App. 1981)) ("This c o u r t does not 

presume e r r o r . In o r d e r f o r t h i s c o u r t t o c o n s i d e r an e r r o r 

a s s e r t e d on a p p e a l , t h a t e r r o r must be a f f i r m a t i v e l y 

demonstrated by the r e c o r d . " ) . A c c o r d i n g l y , we a f f i r m t h a t 

p a r t of the j u v e n i l e c o u r t ' s judgment t h a t o r d e r e d DHR t o 
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s u p e r v i s e the c u s t o d i a l arrangement f o r one year f o l l o w i n g the 

e n t r y of the judgment. 4 

4We note t h a t none of the cases r e l i e d on by Judge Moore 
i n h i s d i s s e n t as t o t h i s i s s u e , i n which he a s s e r t s t h a t the 
judgment of the j u v e n i l e c o u r t s h o u l d be r e v e r s e d as t o t h i s 
i s s u e , are c i t e d by the p a t e r n a l aunt i n her b r i e f t o t h i s 
c o u r t . Our caselaw c r e a t e s no e x c e p t i o n f o r a d d r e s s i n g 
c o n s t i t u t i o n a l arguments t h a t are s u p p o r t e d o n l y by g e n e r a l 
p r o p o s i t i o n s of law. See Limbaugh v. Limbaugh, 574 So. 2d 804, 
805 ( A l a . C i v . App. 1990) ( a f f i r m i n g judgment of the t r i a l 
c o u r t when the husband's g e n e r a l p r o p o s i t i o n s of law c i t e d 
r e g a r d i n g due p r o c e s s and c i v i l r i g h t s were "not c i t e d i n such 
a way as t o s u p p o r t the husband's c o n t e n t i o n of e r r o r on 
a p p e a l " ) . R e v e r s i n g the judgment of the j u v e n i l e c o u r t based 
on arguments t h a t are not c o n t a i n e d i n the p a t e r n a l aunt's 
b r i e f on a p p e a l u n f a i r l y p e n a l i z e s the a p p e l l e e s by d e n y ing 
them an o p p o r t u n i t y t o respond t o those arguments. A l t h o u g h 
none of the a p p e l l e e s f i l e d an a p p e l l a t e b r i e f w i t h t h i s 
c o u r t , we cannot assume t h a t they would not have done so had 
the p a t e r n a l aunt p r o p e r l y argued the c o n s t i t u t i o n a l i s s u e s 
r a i s e d i n her b r i e f . 

F urthermore, we conclude t h a t the j u v e n i l e c o u r t had the 
a u t h o r i t y t o o r d e r DHR t o s u p e r v i s e the c u s t o d i a l arrangement 
f o r one year under the p r o v i s i o n s of § 12-15-314(a) (4), A l a . 
Code 1975. Because of the c o n t e n t i o u s n a t u r e of these 
p r o c e e d i n g s , which was a d i r e c t r e s u l t of the manner of the 
mother's death, the j u v e n i l e c o u r t c o u l d have c o n c l u d e d t h a t 
the b e s t i n t e r e s t s of the c h i l d r e n would be s e r v e d by a l l o w i n g 
DHR t o m a i n t a i n a s u p e r v i s o r y r o l e of the c u s t o d i a l 
arrangement f o r a d e f i n i t e p e r i o d . See S.P. v. E.T., 957 So. 
2d 1127, 1133 ( A l a . C i v . App. 2005) ( d i s c u s s i n g the a p p l i c a b l e 
c u s t o d y - m o d i f i c a t i o n s t a n d a r d i n ongoing dependency cases and 
s t a t i n g t h a t " i t i s not uncommon f o r a j u v e n i l e c o u r t t o 
r e q u i r e t h a t DHR remain i n v o l v e d i n a case f o r v a r i o u s reasons 
and a t v a r i o u s l e v e l s a f t e r the e n t r y of a ' f i n a l ' 
d i s p o s i t i o n a l o r d e r " i n o r d e r t o f u r t h e r the b e s t i n t e r e s t of 
a dependent c h i l d ) . 
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F i n a l l y , the p a t e r n a l aunt argues t h a t the j u v e n i l e 

c o u r t ' s award of v i s i t a t i o n t o the m a t e r n a l aunt and the 

m a t e r n a l u n c l e i s e r r o r f o r s e v e r a l r e a s o n s : (1) because the 

m a t e r n a l aunt and the m a t e r n a l u n c l e d i d not seek v i s i t a t i o n 

w i t h the c h i l d r e n as a form of a l t e r n a t e r e l i e f ; (2) because 

t h e r e i s no s t a t u t o r y b a s i s f o r an award of v i s i t a t i o n t o an 

aunt and u n c l e ; (3) because the m a t e r n a l aunt and the m a t e r n a l 

u n c l e l a c k e d s t a n d i n g t o p e t i t i o n f o r v i s i t a t i o n w i t h the 

c h i l d r e n ; and (4) because the amount of v i s i t a t i o n awarded t o 

the m a t e r n a l aunt and the m a t e r n a l u n c l e i s c o n t r a r y t o the 

b e s t i n t e r e s t s of the c h i l d r e n . 5 

R e g a r d i n g the p a t e r n a l aunt's f i r s t a s s e r t i o n of e r r o r 

r e g a r d i n g the award of v i s i t a t i o n t o the m a t e r n a l aunt and the 

m a t e r n a l u n c l e , the p a t e r n a l aunt's argument c o n s i s t s of two 

sentences t h a t s t a t e t h a t the m a t e r n a l aunt and the m a t e r n a l 

5We r e j e c t any a s s e r t i o n made by Judge Moore i n h i s 
d i s s e n t as t o t h i s i s s u e t h a t the p a t e r n a l aunt s e t f o r t h an 
argument i n her b r i e f t h a t the v i s i t a t i o n p r o v i s i o n s v i o l a t e 
her c o n s t i t u t i o n a l r i g h t t o d e c i d e v i s i t a t i o n m a t t e r s f o r the 
c h i l d r e n . No such a s s e r t i o n i s made by the p a t e r n a l aunt i n 
her b r i e f on a p p e a l . We can o n l y assume t h a t he c o n s i d e r s two 
q u o t a t i o n s t aken from T r o x e l v. G r a n v i l l e , 530 U.S. a t 72-73 
and 78, w i t h no argument whatsoever r e g a r d i n g the 
c o n s t i t u t i o n a l i t y of the award of v i s i t a t i o n , as an "argument" 
s u f f i c i e n t t o m e r i t our c o n s i d e r a t i o n . 

10 
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u n c l e d i d not f i l e a p e t i t i o n f o r v i s i t a t i o n and t h a t t h e y d i d 

not ask f o r v i s i t a t i o n d u r i n g the f i n a l h e a r i n g . The p a t e r n a l 

aunt w h o l l y f a i l s t o c i t e any a u t h o r i t y t o s u p p o r t her 

argument t h a t the award of v i s i t a t i o n s h o u l d be r e v e r s e d on 

those grounds. A c c o r d i n g l y , we w i l l not address t h a t 

argument. See Rule 28(a) (10), A l a . R. App. P.; and Watson v.  

W h i t t i n g t o n R e a l E s t a t e , LLC, 16 So. 3d 802, 809 ( A l a . C i v . 

App. 2009) (when the a p p e l l a n t f a i l e d t o c i t e any l e g a l 

a u t h o r i t y t o s u p p o r t a p a r t i c u l a r i s s u e r a i s e d on a p p e a l , t h i s 

c o u r t h e l d t h a t the " i s s u e p r e s e n t [ e d ] no ground upon which we 

may r e v e r s e the t r i a l c o u r t ' s judgment"). 

We w i l l c o n s i d e r the p a t e r n a l aunt's argument t h a t t h e r e 

i s no law t h a t a l l o w s the m a t e r n a l aunt and the m a t e r n a l u n c l e 

t o seek v i s i t a t i o n w i t h the c h i l d r e n w i t h the p a t e r n a l aunt's 

argument t h a t the m a t e r n a l aunt and the m a t e r n a l u n c l e l a c k e d 

s t a n d i n g t o p e t i t i o n f o r v i s i t a t i o n w i t h the c h i l d r e n . We 

agree t h a t the Alabama L e g i s l a t u r e has not p r o v i d e d aunts and 

u n c l e s a s t a t u t o r y r i g h t t o an award of v i s i t a t i o n w i t h a 

n i e c e or nephew i n a t y p i c a l c u s t o d y p r o c e e d i n g . However, 

t h i s case stems from a dependency p r o c e e d i n g , not a c u s t o d y 
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p r o c e e d i n g . 6 In J.S.M. v. P.J. , 902 So. 2d 89 ( A l a . C i v . App. 

2004), t h i s c o u r t u p h e l d an award of v i s i t a t i o n t o a nonparent 

who had f i l e d a dependency p e t i t i o n s e e k i n g c u s t o d y of the 

c h i l d , w i t h o u t s p e c i f i c a l l y s e e k i n g an award of v i s i t a t i o n , 

based i n p a r t on the a u t h o r i t y of former § 1 2 - 1 5 - 7 1 ( a ) ( 4 ) , 

A l a . Code 1975, which a u t h o r i z e d a j u v e n i l e c o u r t , a f t e r 

a d j u d i c a t i n g a c h i l d t o be dependent, t o "[m]ake any o t h e r 

o r d e r as the c o u r t i n i t s d i s c r e t i o n s h a l l deem t o be f o r the 

w e l f a r e and b e s t i n t e r e s t s of the c h i l d . " A l t h o u g h § 12-15-

71(a)(4) was r e p e a l e d by the Alabama J u v e n i l e J u s t i c e A c t 

("the A J J A " ) , § 12-15-101 e t seq., A l a . Code 1975, and 

renumbered i n the AJJA a t § 1 2 - 1 5 - 3 1 4 ( a ) ( 4 ) , A l a . Code 1975, 

e f f e c t i v e January 1, 2009, see A c t No. 2008-277, A l a . A c t s 

2008, § 12-15-314(a)(4) i s n e a r l y i d e n t i c a l t o former § 12-15-

7 1 ( a ) ( 4 ) . See § 12-15-314(a)(4) ( a l l o w i n g a j u v e n i l e c o u r t , 

a f t e r a d j u d i c a t i n g a c h i l d dependent, t o "[m]ake any o t h e r 

o r d e r as the j u v e n i l e c o u r t i n i t s d i s c r e t i o n s h a l l deem t o be 

6 A l t h o u g h a d i s p o s i t i o n a l c u s t o d y award was e n t e r e d , the 
j u v e n i l e c o u r t had a u t h o r i t y t o e n t e r the c u s t o d y award o n l y 
because i t d e termined t h a t the c h i l d r e n were dependent. See § 
12-15-310, A l a . Code 1975 ( i f a j u v e n i l e c o u r t f i n d s t h a t a 
dependency p e t i t i o n has not been proven by c l e a r and 
c o n v i n c i n g e v i d e n c e , the j u v e n i l e c o u r t must d i s m i s s the 
p e t i t i o n ) . 
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f o r the w e l f a r e and b e s t i n t e r e s t s of the c h i l d " ) . In J.S.M., 

t h i s c o u r t h e l d t h a t an award of v i s i t a t i o n t o the nonparent 

was a p p r o p r i a t e a f t e r the c h i l d was a d j u d i c a t e d dependent " i f 

the [ j u v e n i l e ] c o u r t d e termined such an award t o be i n the 

c h i l d ' s b e s t i n t e r e s t s . " 902 So. 2d a t 95. A c c o r d i n g l y , we 

c onclude t h a t , p u r s u a n t t o § 1 2 - 1 5 - 3 1 4 ( a ) ( 4 ) , the j u v e n i l e 

c o u r t c o u l d have awarded the m a t e r n a l aunt and the m a t e r n a l 

u n c l e v i s i t a t i o n w i t h the c h i l d r e n i f the j u v e n i l e c o u r t 

d e t ermined t h a t such an award was i n the b e s t i n t e r e s t s of the 

c h i l d r e n . 

T h e r e f o r e , we w i l l now c o n s i d e r the p a t e r n a l aunt's f i n a l 

argument t h a t the r e c o r d d i d not s u p p o r t a d e t e r m i n a t i o n t h a t 

an award of v i s i t a t i o n t o the m a t e r n a l aunt and the m a t e r n a l 

u n c l e was i n the b e s t i n t e r e s t s of the c h i l d r e n . 

The r e c o r d on a p p e a l r e v e a l s the f o l l o w i n g . The m a t e r n a l 

aunt and the m a t e r n a l u n c l e l i v e i n F l o r a l a , Alabama, which i s 

a p p r o x i m a t e l y f o u r hours from the c h i l d r e n ' s home i n A n n i s t o n . 

The m a t e r n a l aunt a d m i t t e d t h a t her f a m i l y was not " c l o s e -

k n i t " and t h a t a l l of her s i s t e r s , i n c l u d i n g a s i s t e r t h a t 

l i v e d near the c h i l d r e n , had " s e r i o u s problems." The e v i d e n c e 

i n d i c a t e d t h a t , a t the time of the mother's and the f a t h e r ' s 
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deaths, the m a t e r n a l aunt had met the c h i l d r e n , who were 

a p p r o x i m a t e l y 8 years o l d and 10 y e a r s o l d , o n l y on 1 p r i o r 

o c c a s i o n , a p p r o x i m a t e l y 3 months b e f o r e the mother and the 

f a t h e r d i e d . The m a t e r n a l u n c l e a d m i t t e d t h a t he d i d not meet 

the c h i l d r e n u n t i l a f t e r the mother and the f a t h e r d i e d . 

However, the r e c o r d i n d i c a t e d t h a t the m a t e r n a l aunt and the 

m a t e r n a l u n c l e had been a b l e t o develop a r e l a t i o n s h i p w i t h 

the c h i l d r e n d u r i n g t h r e e v i s i t s a r r a n g e d by Donna Crow, the 

c h i l d r e n ' s c o u n s e l o r , and DHR. In i t s judgment, the j u v e n i l e 

c o u r t found t h a t the m a t e r n a l aunt and the m a t e r n a l u n c l e 

" c l e a r l y l o v e " the c h i l d r e n and d e s i r e a r e l a t i o n s h i p w i t h 

them. That f i n d i n g i s s u p p o r t e d by the e v i d e n c e . The r e c o r d 

i n d i c a t e s t h a t DHR approved the home of the m a t e r n a l aunt and 

the m a t e r n a l u n c l e and t h a t DHR had no s a f e t y concerns 

r e g a r d i n g t h e i r home. 

Crow t e s t i f i e d t h a t she had recommended t h a t v i s i t a t i o n 

between the c h i l d r e n and the m a t e r n a l aunt and the m a t e r n a l 

u n c l e be suspended a f t e r t h e i r t h i r d v i s i t based on 

u n s p e c i f i e d a l l e g a t i o n s made by the c h i l d r e n . The m a t e r n a l 

aunt and the m a t e r n a l u n c l e t e s t i f i e d t h a t they had l e a r n e d 

t h a t t h e i r v i s i t s w i t h the c h i l d r e n had been suspended the day 
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b e f o r e t r i a l , and the m a t e r n a l u n c l e s t a t e d t h a t he was 

f l a b b e r g a s t e d t h a t t h e i r v i s i t a t i o n had been suspended because 

he thought the v i s i t s had gone e x c e p t i o n a l l y w e l l . Both the 

m a t e r n a l aunt and the m a t e r n a l u n c l e d e n i e d making any 

n e g a t i v e remarks about the p a t e r n a l aunt d u r i n g t h e i r v i s i t s 

w i t h the c h i l d r e n . 

However, Crow t e s t i f i e d t h a t the c h i l d r e n c o u l d resume 

v i s i t a t i o n w i t h the m a t e r n a l aunt and the m a t e r n a l u n c l e once 

the c h i l d r e n f e l t t h a t they were not g o i n g t o be taken from 

the p a t e r n a l aunt's home. Crow recommended t h a t v i s i t s b e g i n 

a t her o f f i c e and move t o the p a t e r n a l aunt's home, where the 

c h i l d r e n c o u l d see the p a t e r n a l aunt and the m a t e r n a l aunt and 

the m a t e r n a l u n c l e b e i n g f r i e n d l y t o one ano t h e r . A l t h o u g h 

the r e c o r d i n d i c a t e d t h a t t h e r e were communication i s s u e s 

between the p a t e r n a l aunt and the m a t e r n a l aunt and the 

m a t e r n a l u n c l e , the p a t e r n a l aunt t e s t i f i e d t h a t she had no 

problem w i t h the m a t e r n a l aunt or the m a t e r n a l u n c l e and t h a t , 

i f she were awarded cus t o d y , she would "open her doors " t o the 

m a t e r n a l aunt and the m a t e r n a l u n c l e . The m a t e r n a l aunt 

s t a t e d t h a t , i f she was not awarded cu s t o d y of the c h i l d r e n , 

she would l i k e as much v i s i t a t i o n w i t h the c h i l d r e n as the 
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p a t e r n a l aunt would a l l o w . The p a t e r n a l aunt t e s t i f i e d t h a t 

she s u p p o r t e d the c h i l d r e n ' s h a v i n g a r e l a t i o n s h i p w i t h the 

m a t e r n a l aunt and the m a t e r n a l u n c l e . The g u a r d i a n ad l i t e m 

of the c h i l d r e n a l s o s t a t e d t h a t she hoped t h a t the m a t e r n a l 

aunt and the m a t e r n a l u n c l e c o u l d become p a r t of the 

c h i l d r e n ' s l i v e s . 

T h i s c o u r t ' s s t a n d a r d of r e v i e w i n g v i s i t a t i o n awards i n 

a dependency a c t i o n i s w e l l s e t t l e d . 

"I n awarding v i s i t a t i o n r i g h t s r e l a t i n g t o the 
d i s p o s i t i o n of a 'dependent c h i l d ' p u r s u a n t t o 
[former] § 12-15-71(a)[ r e p e a l e d by the AJJA and 
r e p l a c e d by § 12-15-314(a)] , the t r i a l c o u r t i s 
gu i d e d by the 'best i n t e r e s t s of the c h i l d ' 
s t a n d a r d . See [former] § 12-15-71(a)(4) [ r e p e a l e d by 
the AJJA and r e p l a c e d by § 12-15-314(a)(4)] ('If a 
c h i l d i s found t o be dependent, the c o u r t may make 
any of the f o l l o w i n g o r d e r s of d i s p o s i t i o n t o 
p r o t e c t the w e l f a r e of the c h i l d : ... (4) Make any 
... o r d e r as the c o u r t i n i t s d i s c r e t i o n s h a l l deem 
t o be f o r the w e l f a r e and b e s t i n t e r e s t s of the 
c h i l d . ' ) . 

"'"'The d e t e r m i n a t i o n of p r o p e r 
v i s i t a t i o n ... i s w i t h i n the sound 
d i s c r e t i o n of the t r i a l c o u r t , and t h a t 
c o u r t ' s d e t e r m i n a t i o n s h o u l d not be 
r e v e r s e d absent a showing of an abuse of 
d i s c r e t i o n . ' Ex p a r t e B l a n d , 796 So. 2d 340 
( A l a . 2000). '[C]ases i n Alabama have 
c o n s i s t e n t l y h e l d t h a t the p r i m a r y 
c o n s i d e r a t i o n i n s e t t i n g v i s i t a t i o n r i g h t s 
i s the b e s t i n t e r e s t s and w e l f a r e of the i 
case must be d e c i d e d on i t s own f a c t s and 
c h i l d . Furthermore, each c h i l d v i s i t a t i o n 
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c i r c u m s t a n c e s . ' Fanning v. Fanning, 504 So. 
2d 737, 739 ( A l a . C i v . App. 1987) 
( c i t a t i o n s o m i t t e d ) . 'When the i s s u e of 
v i s i t a t i o n i s determined a f t e r o r a l 
p r o c e e d i n g s , t h e t r i a l c o u r t ' s 
d e t e r m i n a t i o n of the i s s u e w i l l not be 
d i s t u r b e d absent an abuse of d i s c r e t i o n or 
a showing t h a t i t i s p l a i n l y i n e r r o r . 
Andrews v. Andrews, 520 So. 2d 512 ( A l a . 
C i v . App. 1987). ' Dominick v. Dominick, 622 
So. 2d 402, 403 ( A l a . C i v . App. 1993)." 

"'K.L.U. v. M.C., 809 So. 2d 837, 840-41 
( A l a . C i v . App. 2001) 

"K.L.R. v. L.C.R., 854 So. 2d [124,] 132[ ( A l a . C i v . 
App. 2 0 0 3 ) ] . " 

K.B. v. Cleburne County Dep't of Human Res., 897 So. 2d 379, 

387-88 ( A l a . C i v . App. 2004). 

Based on our r e v i e w of the r e c o r d , we cannot conclude 

t h a t the j u v e n i l e c o u r t exceeded i t s d i s c r e t i o n by awarding 

the m a t e r n a l aunt and the m a t e r n a l u n c l e v i s i t a t i o n w i t h the 

c h i l d r e n . A l t h o u g h i t was u n d i s p u t e d t h a t the c h i l d r e n d i d 

not have a c l o s e r e l a t i o n s h i p w i t h the m a t e r n a l aunt or the 

m a t e r n a l u n c l e b e f o r e the mother and the f a t h e r d i e d , the 

j u v e n i l e c o u r t c o u l d have c o n c l u d e d , e s p e c i a l l y i n l i g h t of 

the m a t e r n a l aunt's t e s t i m o n y t h a t her s i s t e r t h a t l i v e d near 

the c h i l d r e n had s e r i o u s problems, t h a t i t was i n the b e s t 

i n t e r e s t s of the c h i l d r e n t o m a i n t a i n t i e s t o t h e i r deceased 
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mother's f a m i l y t h r o u g h v i s i t a t i o n w i t h the m a t e r n a l aunt and 

the m a t e r n a l u n c l e . 7 

The p a t e r n a l aunt a l s o argues t h a t the amount of 

v i s i t a t i o n awarded t o the m a t e r n a l aunt and the m a t e r n a l u n c l e 

was e r r o r because i t was c o n t r a r y t o Crow's recommendation 

t h a t v i s i t a t i o n b e g i n i n an environment where the c h i l d r e n 

f e l t s a f e . A l t h o u g h the j u v e n i l e c o u r t awarded the m a t e r n a l 

aunt and the m a t e r n a l u n c l e c o n s i d e r a b l e v i s i t a t i o n w i t h the 

c h i l d r e n , the j u v e n i l e c o u r t i n c l u d e d i n i t s judgment c e r t a i n 

p r o v i s i o n s t o p r o t e c t the b e s t i n t e r e s t s of the c h i l d r e n t h a t 

i n d i c a t e t h a t Crow's recommendations were a d e q u a t e l y 

c o n s i d e r e d . For example, the j u v e n i l e c o u r t o r d e r e d t h a t Crow 

b e g i n w o r k i n g w i t h the c h i l d r e n t o p r e p a r e them f o r v i s i t a t i o n 

w i t h the m a t e r n a l aunt and the m a t e r n a l u n c l e and t h a t 

v i s i t a t i o n w i t h the m a t e r n a l aunt and the m a t e r n a l u n c l e was 

not t o b e g i n u n t i l the c h i l d r e n were a d e q u a t e l y p r e p a r e d by 

Crow. The j u v e n i l e c o u r t a l s o h e l d t h a t the m a t e r n a l aunt and 

7 I t i s not f o r t h i s c o u r t t o determine whether v i s i t a t i o n 
w i t h the m a t e r n a l aunt and the m a t e r n a l u n c l e i s i n the b e s t 
i n t e r e s t s of the c h i l d r e n . The c o u r t i s l i m i t e d t o r e v i e w i n g 
whether a j u v e n i l e c o u r t exceeded i t s d i s c r e t i o n by 
d e t e r m i n i n g t h a t an award of v i s i t a t i o n was i n the b e s t 
i n t e r e s t s of the c h i l d r e n . See K.B. v. Cleburne County Dep't  
of Human Res., 897 So. 2d 379, 387-88 ( A l a . C i v . App. 2004). 
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the m a t e r n a l u n c l e s h a l l p a r t i c i p a t e i n c o u n s e l i n g i f Crow 

recommended t h a t they do so b e f o r e v i s i t a t i o n w i t h the 

c h i l d r e n began a g a i n . T h e r e f o r e , we cannot conclude t h a t the 

v i s i t a t i o n awarded t o the m a t e r n a l aunt and the m a t e r n a l u n c l e 

was c o n t r a r y t o the recommendation made by Crow. 

A c c o r d i n g l y , we conclude t h a t the judgment of the 

j u v e n i l e c o u r t i s due t o be a f f i r m e d . 

AFFIRMED. 

Thompson, P.J., and P i t t m a n and Thomas, J J . , concur. 

Bryan, J . , concurs s p e c i a l l y . 

Moore, J . , concurs i n p a r t and d i s s e n t s i n p a r t , w i t h 
w r i t i n g . 
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BRYAN, Judge, c o n c u r r i n g s p e c i a l l y . 

A l t h o u g h not n e c e s s a r y t o the d e t e r m i n a t i o n of the a p p e a l 

f i l e d by D.B. ("the p a t e r n a l aunt") and J.R.B. ("the p a t e r n a l 

u n c l e " ) , I w r i t e s p e c i a l l y t o address the f i r s t argument 

r a i s e d i n t h e i r b r i e f on a p p e a l , t h a t the j u v e n i l e c o u r t 

u n c o n s t i t u t i o n a l l y l i m i t e d the p a t e r n a l aunt's r i g h t t o d i r e c t 

the e d u c a t i o n of C.J.H. and S.H. ( c o l l e c t i v e l y r e f e r r e d t o 

h e r e i n a f t e r as "the c h i l d r e n " ) . 8 

The p a t e r n a l aunt, c i t i n g Meyer v. Nebraska, 262 U.S. 390 

(1923), argues t h a t p a r e n t s are a f f o r d e d a fundamental r i g h t 

t o educate t h e i r c h i l d r e n i n the way they see f i t . The 

p a t e r n a l aunt f u r t h e r argues, c i t i n g P i e r c e v. S o c i e t y of  

S i s t e r s of the Holy Names of Jesus and Mary, 268 U.S. 510 

(1925), t h a t the " d o c t r i n e of p a r e n t a l r i g h t s " a p p l i e s t o 

g u a r d i a n s and c u s t o d i a n s . 

In Meyer, the U n i t e d S t a t e s Supreme Court h e l d t h a t 

p a r e n t s , p u r s u a n t t o t h e i r l i b e r t y i n t e r e s t under the 

F o u r t e e n t h Amendment t o the U n i t e d S t a t e s C o n s t i t u t i o n , have 

a r i g h t t o c o n t r o l and d i r e c t the e d u c a t i o n of t h e i r c h i l d r e n . 

262 U.S. a t 400-01. In P i e r c e , r e l y i n g on i t s h o l d i n g i n 

8See note 1 and note 3 i n the main o p i n i o n . 
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Meyer, the U n i t e d S t a t e s Supreme Court h e l d t h a t a s t a t e 

s t a t u t e t h a t r e q u i r e d "every p a r e n t , g u a r d i a n , or o t h e r p e r s o n 

h a v i n g c o n t r o l or charge or cust o d y of a c h i l d between 8 and 

16 y e a r s t o send him 'to a p u b l i c s c h o o l ,'" 268 U.S. a t 

530, was u n c o n s t i t u t i o n a l because i t "unreasonably 

i n t e r f e r e [ d ] w i t h the l i b e r t y of p a r e n t s and g u a r d i a n s t o 

d i r e c t the u p b r i n g i n g and e d u c a t i o n of c h i l d r e n under t h e i r 

c o n t r o l . " 268 U.S. a t 534-35 (emphasis added). Based on the 

above-emphasized language, the p a t e r n a l aunt argues t h a t she, 

as the " c u s t o d i a l g u a r d i a n " of the c h i l d r e n , has the same 

fundamental s u b s t a n t i v e due-process r i g h t t o c o n t r o l and 

d i r e c t the e d u c a t i o n of the c h i l d r e n as the b i o l o g i c a l p a r e n t s 

of the c h i l d r e n . I d i s a g r e e . 

A t the o u t s e t of t h i s dependency a c t i o n , the p a t e r n a l 

aunt was a nonparent w i t h no l e g a l r i g h t s t o the c h i l d r e n . 

P ursuant t o the j u v e n i l e c o u r t ' s s t a t u t o r y a u t h o r i t y t o make 

a d i s p o s i t i o n a l o r d e r r e g a r d i n g c u s t o d y of the c h i l d r e n a f t e r 

t h e y were a d j u d i c a t e d dependent, see § 12-15-314(a), A l a . Code 

1975 ( s e t t i n g f o r t h the d i s p o s i t i o n a l o r d e r s a j u v e n i l e c o u r t 

may make a f t e r a c h i l d i s a d j u d i c a t e d dependent), the j u v e n i l e 

c o u r t t r a n s f e r r e d l e g a l c u s t o d y of the c h i l d r e n from the 
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Calhoun County Department of Human Resources t o the p a t e r n a l 

aunt. In Alabama, j u v e n i l e p r o c e e d i n g s are conducted p u r s u a n t 

t o the Alabama J u v e n i l e J u s t i c e A c t ("the A J J A " ) , c o d i f i e d a t 

§ 12-15-101 e t seq., A l a . Code 1975. The AJJA d e f i n e s " l e g a l 

c u s t o d y " as 

"[a] l e g a l s t a t u s c r e a t e d by o r d e r of the j u v e n i l e 
c o u r t which v e s t s i n a l e g a l c u s t o d i a n [ 9 ] the r i g h t 
t o have p h y s i c a l c u s t o d y of a c h i l d under the 
j u r i s d i c t i o n of the j u v e n i l e c o u r t p u r s u a n t t o t h i s 
c h a p t e r and the r i g h t and duty t o p r o t e c t , t r a i n , 
and d i s c i p l i n e the c h i l d and t o p r o v i d e the c h i l d 
w i t h food, s h e l t e r , c l o t h i n g , e d u c a t i o n , and m e d i c a l 
c a r e , a l l s u b j e c t t o the powers, r i g h t s , d u t i e s , and 
r e s p o n s i b i l i t i e s of the l e g a l g u a r d i a n of the p e r s o n 
of the c h i l d and s u b j e c t t o any r e s i d u a l p a r e n t a l 
r i g h t s and r e s p o n s i b i l i t i e s . A p a r e n t , p e r s o n ,  
agency, or department g r a n t e d l e g a l c ustody s h a l l  
e x e r c i s e the r i g h t s and r e s p o n s i b i l i t i e s p e r s o n a l l y ,  
u n l e s s o t h e r w i s e r e s t r i c t e d by the j u v e n i l e c o u r t . " 

§ 12-15-102(16), A l a . Code 1975 (emphasis added). 

Thus, the AJJA e x p l i c i t l y s t a t e s t h a t the r i g h t s and 

r e s p o n s i b i l i t i e s of a l e g a l c u s t o d i a n may be r e s t r i c t e d by the 

j u v e n i l e c o u r t . R e g a r d i n g the c h i l d r e n , the o n l y r i g h t s the 

9The AJJA d e f i n e s " l e g a l c u s t o d i a n " i n § 12-15-102(15), 
A l a . Code 1975, as 

"[a] p a r e n t , p e r s o n , agency, or department t o whom 
l e g a l c u s t o d y of a c h i l d under the j u r i s d i c t i o n of 
the j u v e n i l e c o u r t p u r s u a n t t o t h i s c h a p t e r has been 
awarded by o r d e r of the j u v e n i l e c o u r t or o t h e r 
c o u r t of competent j u r i s d i c t i o n . " 
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p a t e r n a l aunt o b t a i n e d were g i v e n t o her pu r s u a n t t o the 

j u v e n i l e c o u r t ' s s t a t u t o r y a u t h o r i t y t o make a d i s p o s i t i o n a l 

o r d e r a f t e r a f i n d i n g of dependency; i n d o i n g so, the j u v e n i l e 

c o u r t l i m i t e d the p a t e r n a l aunt's r i g h t t o p r o v i d e e d u c a t i o n 

t o the c h i l d r e n by l i m i t i n g the p a t e r n a l aunt's c h o i c e of 

e d u c a t i o n f o r the c h i l d r e n i n a manner t h a t would, as s t a t e d 

by the j u v e n i l e c o u r t i n i t s judgment, " p r o v i d e the c h i l d [ r e n ] 

w i t h as much normalcy as p o s s i b l e , due t o the t u r m o i l the 

c h i l d [ r e n ] ha[ve] endured." 

The p a t e r n a l aunt, i n her b r i e f on a p p e a l , has not 

addre s s e d the f a c t t h a t the j u v e n i l e c o u r t had a u t h o r i t y t o 

c o n f e r r e s t r i c t e d r i g h t s t o her as a l e g a l c u s t o d i a n , and she 

has not o t h e r w i s e c h a l l e n g e d the c o n s t i t u t i o n a l i t y of any p a r t 

of the AJJA. In s h o r t , the p a t e r n a l aunt has p r e s e n t e d t h i s 

c o u r t w i t h no a u t h o r i t y t h a t would s u p p o r t her argument t h a t 

she, as a l e g a l c u s t o d i a n w i t h l i m i t e d r i g h t s c o n f e r r e d by the 

j u v e n i l e c o u r t , has the same i n h e r e n t , fundamental 

c o n s t i t u t i o n a l r i g h t as a b i o l o g i c a l p a r e n t t o d i r e c t the 

e d u c a t i o n of the c h i l d r e n . T h e r e f o r e , based on the argument 

p r e s e n t e d by the p a t e r n a l aunt, I conclude t h a t t h a t p a r t of 

the j u v e n i l e c o u r t ' s judgment t h a t t e m p o r a r i l y l i m i t e d the 
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p a t e r n a l aunt's c h o i c e of e d u c a t i o n f o r the c h i l d r e n d i d not 

v i o l a t e the p a t e r n a l aunt's c o n s t i t u t i o n a l r i g h t s . 
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MOORE, Judge, c o n c u r r i n g i n p a r t and d i s s e n t i n g i n p a r t . 

D.B. and J.R.B. ("the c u s t o d i a n s " ) , who are the p a t e r n a l 

aunt and u n c l e of S.H. and C.J.H. ("the c h i l d r e n " ) , a p p e a l 

from the May 3, 2010, judgment e n t e r e d by the Calhoun J u v e n i l e 

C ourt ("the j u v e n i l e c o u r t " ) on t h r e e s e p a r a t e grounds. 

F i r s t , the c u s t o d i a n s argue t h a t the judgment 

u n c o n s t i t u t i o n a l l y r e q u i r e s them t o m a i n t a i n the c h i l d r e n i n 

p u b l i c s c h o o l . Second, the c u s t o d i a n s argue t h a t the judgment 

u n c o n s t i t u t i o n a l l y s u b j e c t s them t o m o n i t o r i n g by the Calhoun 

County Department of Human Resources ("DHR"). T h i r d , the 

c u s t o d i a n s argue t h a t the j u v e n i l e c o u r t e r r e d i n awarding 

K.B. and L.B., J r . ("the m a t e r n a l aunt and u n c l e " ) , v i s i t a t i o n 

w i t h the c h i l d r e n . 

I agree w i t h the main o p i n i o n t h a t the c u s t o d i a n s have 

m i s i n t e r p r e t e d the judgment i n r e g a r d t o the e d u c a t i o n of the 

c h i l d r e n . The judgment s p e c i f i e s t h a t the c u s t o d i a n s may 

e n r o l l the c h i l d r e n i n any s c h o o l of t h e i r c h o o s i n g but t h a t 

they are p r e c l u d e d from homeschooling the c h i l d r e n f o r one 

year . The judgment does not r e q u i r e the c u s t o d i a n s t o 

c o n t i n u e t o e n r o l l the c h i l d r e n i n p u b l i c s c h o o l . Hence, the 

i s s u e whether a j u v e n i l e c o u r t can c o n s t i t u t i o n a l l y i n c l u d e 
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such a l i m i t a t i o n i n a judgment awarding a r e l a t i v e c u s t o d y of 

a dependent c h i l d i s not b e f o r e t h i s c o u r t . T h e r e f o r e , I 

f u l l y concur w i t h the d e c i s i o n not t o address the 

c o n s t i t u t i o n a l i s s u e r a i s e d by the c u s t o d i a n s , and I do not 

e x p r e s s any o p i n i o n r e g a r d i n g the c o r r e c t n e s s of any of the 

l e g a l p r i n c i p l e s espoused i n Judge Bryan's s p e c i a l 

c o n c u r r e n c e . 

I d i s a g r e e w i t h the main o p i n i o n ' s t r e a t m e n t of the 

c u s t o d i a n s ' second i s s u e . In t h e i r b r i e f t o t h i s c o u r t , the 

c u s t o d i a n s argue t h a t American f a m i l i e s have a c o n s t i t u t i o n a l 

r i g h t t o be f r e e of undue s t a t e i n t e r f e r e n c e ; t h a t , because 

they are f i t p a r e n t s , the s t a t e has no b a s i s f o r i n t e r f e r i n g 

w i t h t h e i r f a m i l y ; and t h a t the p r o v i s i o n i n the judgment 

r e q u i r i n g DHR t o s u p e r v i s e t h e i r f a m i l y f o r one year v i o l a t e s 

t h a t r i g h t by s u b j e c t i n g the c u s t o d i a n s ' c h i l d - r e a r i n g 

d e c i s i o n s t o s t a t e o v e r s i g h t . In my o p i n i o n , t h a t argument, 

which i s s u p p o r t e d by a p p r o p r i a t e caselaw c i t a t i o n s , 1 0 

1 0The main o p i n i o n c r i t i c i z e s t h i s w r i t i n g f o r r e l y i n g on 
cases not c i t e d by the c u s t o d i a n s i n t h e i r b r i e f ; however, an 
a p p e l l a t e c o u r t addresses l e g a l arguments, not l e g a l 
c i t a t i o n s . The c u s t o d i a n s argued t h a t , as a m a t t e r of 
c o n s t i t u t i o n a l law, t h e y are e n t i t l e d t o be f r e e of DHR's 
s u p e r v i s i o n absent p r o o f t h a t the c h i l d r e n would o t h e r w i s e be 
s u b j e c t e d t o harm. That t h i s w r i t e r c i t e d d i f f e r e n t cases 
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s u f f i c i e n t l y a d v i s e s t h i s c o u r t of the na t u r e of the e r r o r 

t h a t the c u s t o d i a n s a l l e g e the j u v e n i l e c o u r t committed so 

t h a t we s h o u l d address i t . 

Furthermore, I agree w i t h e v e r y premise of the 

c u s t o d i a n s ' argument. The Supreme Court of the U n i t e d S t a t e s 

has r e c o g n i z e d t h a t a r e l a t i v e , who assumes an i n l o c o 

p a r e n t i s r o l e due t o the deat h or absence of a c h i l d ' s n a t u r a l 

p a r e n t , has a fundamental r i g h t t o be f r e e from undue s t a t e 

i n t e r f e r e n c e w i t h t h a t f a m i l i a l r e l a t i o n s h i p . See Moore v.  

C i t y of E a s t C l e v e l a n d , Ohio, 431 U.S. 494 (1977). S t a t e 

i n t e r f e r e n c e w i t h a f a m i l y may be j u s t i f i e d i n o r d e r t o 

p r o t e c t a c h i l d from harm, see E.H.G. v. E.R.G., [Ms. 2071061, 

March 12, 2010] So. 3d , ( A l a . C i v . App. 2010), 

but, i n the absence of such a c o m p e l l i n g j u s t i f i c a t i o n , the 

s t a t e has no a u t h o r i t y t o oversee the c h i l d - r e a r i n g d e c i s i o n s 

of a f i t c u s t o d i a n . I d . The j u v e n i l e c o u r t , by p l a c i n g the 

than those c i t e d by the c u s t o d i a n s does not i n any way a l t e r 
t h a t argument. The a p p e l l e e s were f u l l y a p p r i s e d of the 
i s s u e , b o t h t h r o u g h the postjudgment motion f i l e d by D.B. i n 
the j u v e n i l e c o u r t as w e l l as thr o u g h the c u s t o d i a n s ' b r i e f 
f i l e d i n t h i s c o u r t . I cannot agree t h a t , had the c u s t o d i a n s 
c i t e d Moore v. C i t y of E a s t C l e v e l a n d , Ohio, 431 U.S. 494 
(1977), and E.H.G. v. E.R.G., [Ms. 2071061, March 12, 2010] 

So. 3d ( A l a . C i v . App. 2010), the a p p e l l e e s would have 
responded any d i f f e r e n t l y than they d i d . 
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c h i l d r e n i n the "permanent" cus t o d y of the c u s t o d i a n s , 

i m p l i e d l y found t h a t the c u s t o d i a n s were f i t , w i l l i n g , and 

a b l e t o r e c e i v e and care f o r the c h i l d r e n . See A l a . Code 

1975, § 12- 1 5 - 3 1 4 ( a ) ( 3 ) c . The r e c o r d c o n t a i n s no ev i d e n c e 

i n d i c a t i n g t h a t the c h i l d r e n have been, or p r o b a b l y w i l l be, 

s u b j e c t e d t o harm by the c u s t o d i a n s . The c h i l d r e n i n t h i s 

case were ren d e r e d dependent by the deaths of t h e i r p a r e n t s , 1 1 

but t h e i r dependency ended once the j u v e n i l e c o u r t awarded 

t h e i r "permanent" cus t o d y t o the c u s t o d i a n s . S.P. v. E.T., 

957 So. 2d 1127, 1131 ( A l a . C i v . App. 2005) ( h o l d i n g t h a t 

dependency ends when "the c h i l d has a p r o p e r c u s t o d i a n 'and' 

1 1 P r e v i o u s l y , I have argued t h a t a c h i l d whose p a r e n t o r 
p a r e n t s d i e i s not dependent when the c h i l d remains under the 
pr o p e r c a r e and s u p e r v i s i o n of r e l a t i v e s . See T.T.T. v. R.H., 
999 So. 2d 544, 560-61 ( A l a . C i v . App. 2008) (Moore, J . , 
d i s s e n t i n g ) . In t h i s case, a f t e r the deaths of the p a r e n t s , 
the c h i l d r e n were i m m e d i a t e l y p l a c e d w i t h the c u s t o d i a n s and 
have remained i n t h e i r p r o p e r c a r e and s u p e r v i s i o n ever s i n c e . 
A c c o r d i n g t o my r e a s o n i n g i n T.T.T., the c h i l d r e n would not 
have been c o n s i d e r e d dependent. However, s i n c e T.T.T. was 
d e c i d e d , our supreme c o u r t has i s s u e d Ex p a r t e L.E.O., [Ms. 
1090565, Sept. 17, 2010] So. 3d ( A l a . 2010), which has 
r e d e f i n e d dependency so as t o make dependent any c h i l d who i s 
not r e c e i v i n g p r o p e r c a r e and s u p e r v i s i o n from the persons 
l e g a l l y o b l i g a t e d t o p r o v i d e i t . So, a t l e a s t as the s t a t e of 
the law c u r r e n t l y s t a n d s , the c h i l d r e n were ren d e r e d dependent 
by the deaths of t h e i r p a r e n t s , and the j u v e n i l e c o u r t 
p r o p e r l y a c c e p t e d the s t i p u l a t i o n of the p a r t i e s t h a t the 
c h i l d r e n were dependent. 

28 



2090831 

i s no l o n g e r ' i n need of care or s u p e r v i s i o n ' by persons o t h e r 

than the c u s t o d i a n " ) . The j u v e n i l e c o u r t cannot s e i z e on the 

c h i l d r e n ' s former dependent s t a t u s as grounds f o r m a i n t a i n i n g 

u nnecessary s t a t e o v e r s i g h t . 1 2 In s h o r t , the j u v e n i l e c o u r t 

1 2 I do not agree w i t h the main o p i n i o n t h a t the e v i d e n c e 
shows t h a t DHR's s e r v i c e s are needed i n o r d e r t o p r o t e c t the 
c h i l d r e n from any c o n t e n t i o u s r e l a t i o n s h i p between the 
m a t e r n a l and p a t e r n a l s i d e s of the f a m i l y . So. 3d a t 
n.4. F i r s t , the e v i d e n c e does not r e v e a l any ongoing t e n s i o n 
between the two s i d e s of the c h i l d r e n ' s f a m i l i e s t h a t 
t h r e a t e n s the s a f e t y or w e l f a r e of the c h i l d r e n . The e v i d e n c e 
shows o n l y t h a t , i m m e d i a t e l y f o l l o w i n g the deaths of the 
mother and the f a t h e r , some members of the m a t e r n a l s i d e of 
the f a m i l y e x h i b i t e d anger toward the f a t h e r f o r k i l l i n g the 
mother. A l t h o u g h , a t t h a t t i m e , some members of the m a t e r n a l 
f a m i l y s u g g ested t h a t the c h i l d r e n would be b e s t s e r v e d by 
b e i n g i n t h e i r c ustody, the o n l y m a t e r n a l r e l a t i v e s who 
s u b s e q u e n t l y sought cu s t o d y , the m a t e r n a l aunt and u n c l e , d i d 
so t h r o u g h a p p r o p r i a t e j u d i c i a l means. The r e c o r d c o n t a i n s no 
ev i d e n c e i n d i c a t i n g t h a t anyone v i o l a t e d the pendente l i t e 
c u s t o d y award e n t e r e d by the j u v e n i l e c o u r t , which awarded 
cus t o d y of the c h i l d r e n t o the c u s t o d i a n s , or t h a t anyone 
would v i o l a t e the f i n a l c u s t o d y judgment. The r e c o r d a l s o 
c o n t a i n s no e v i d e n c e of any dangerous i n t e r a c t i o n between the 
two s i d e s of the f a m i l y s i n c e the c u s t o d i a n s had been keepin g 
the c h i l d r e n . Even i f the cust o d y d i s p u t e c o u l d be 
c h a r a c t e r i z e d as " c o n t e n t i o u s , " which c o u l d p r o b a b l y d e s c r i b e 
p r a c t i c a l l y any c h i l d - c u s t o d y d i s p u t e , i t has not e l e v a t e d t o 
the l e v e l t h a t the s a f e t y of the c h i l d r e n has been t h r e a t e n e d . 
Second, s h o u l d any t h r e a t t o the c h i l d r e n from f a m i l y t e n s i o n s 
a r i s e , t h a t t h r e a t can be a m e l i o r a t e d t h r o u g h a p p r o p r i a t e 
p r o t e c t i o n - f r o m - a b u s e or o t h e r o r d e r s a d d r e s s e d toward t h a t 
s p e c i f i c t h r e a t w i t h o u t DHR's i n t e r v e n t i o n . T h i r d , I am 
unaware of any a u t h o r i t y t h a t empowers DHR t o p e r f o r m 
m o n i t o r i n g on a f a m i l y absent e v i d e n c e of p a s t harm or the 
t h r e a t of imminent harm t o the c h i l d r e n t h a t the g u a r d i a n of 
the c h i l d l a c k s the p r o t e c t i v e c a p a c i t y t o p r e v e n t . The 
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had no r a t i o n a l b a s i s , much l e s s a c o m p e l l i n g reason, f o r 

o r d e r i n g DHR t o s u p e r v i s e the f a m i l y , and i t s judgment 

s u b j e c t i n g the f a m i l y t o such s u p e r v i s i o n v i o l a t e s the 

c o n s t i t u t i o n a l r i g h t s of the c u s t o d i a n s . 

As t o the c u s t o d i a n s ' t h i r d argument, the r e c o r d shows 

t h a t , d u r i n g the t r i a l , the p a r t i e s r a i s e d the i s s u e of the 

v i s i t a t i o n r i g h t s of the m a t e r n a l aunt and u n c l e w i t h o u t 

o b j e c t i o n , so I do not b e l i e v e the j u v e n i l e c o u r t e r r e d i n 

a d d r e s s i n g t h a t i s s u e i n i t s judgment based on the ground t h a t 

i t was not p r o p e r l y p l e a d e d . See Rule 15, A l a . R. C i v . P. I 

a l s o agree t h a t t h i s c o u r t , i n J.S.M. v. P.J., 902 So. 2d 89 

r e c o r d c o n t a i n s no e v i d e n c e i n d i c a t i n g t h a t the c u s t o d i a n s 
cannot a c t t o a d e q u a t e l y and l a w f u l l y p r o t e c t the c h i l d r e n . 

The main o p i n i o n c r e a t e s a dangerous p r e c e d e n t by 
r e c o g n i z i n g t h a t a j u v e n i l e c o u r t can o r d e r a f a m i l y t o be 
m o n i t o r e d by DHR s o l e l y because two s i d e s of the f a m i l y may 
not get a l o n g . F a m i l y t e n s i o n i s s i m p l y not a s u f f i c i e n t 
l e g a l ground t o j u s t i f y s t a t e o v e r s i g h t over c h i l d r e n . I f 
t h i s o r d e r i s a l l o w e d , a j u v e n i l e c o u r t concerned f o r the 
s a f e t y of any c h i l d f o r any h y p o t h e t i c a l or tenuous reason 
c o u l d , presumably, r e q u i r e c o n s t a n t m o n i t o r i n g of any f a m i l y . 
A r g u a b l y , a l l c h i l d r e n are j e o p a r d i z e d by some remote t h r e a t 
of harm t h a t c o n s t a n t s t a t e m o n i t o r i n g c o u l d p r e v e n t . 
However, our c o n s t i t u t i o n , which p r i z e s the s a n c t i t y and 
independence of the f a m i l y , does not a l l o w such undue s t a t e 
i n t e r f e r e n c e . I f e a r the main o p i n i o n may be used as l e g a l 
a u t h o r i t y t o a l l o w even f u r t h e r unwarranted and 
u n c o n s t i t u t i o n a l j u d i c i a l and e x e c u t i v e i n t r u s i o n i n t o f a m i l y 
a f f a i r s . 
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( A l a . C i v . App. 2004), c o n s t r u e d former A l a . Code 1975, § 12-

1 5 - 7 1 ( a ) ( 4 ) , as a u t h o r i z i n g a j u v e n i l e c o u r t t o award 

v i s i t a t i o n t o a nonparent when such v i s i t a t i o n i s i n the b e s t 

i n t e r e s t s of a dependent c h i l d , and t h a t the r e a s o n i n g i n 

J.S.M. a p p l i e s e q u a l l y t o c u r r e n t A l a . Code 1975, § 12-15-

3 1 4 ( a ) ( 4 ) , which i s s i m i l a r l y worded. However, as s e t out 

above, I cannot agree t h a t the c h i l d r e n i n t h i s case remain 

dependent c h i l d r e n , and, even i f they were, I cannot agree 

t h a t the j u v e n i l e c o u r t had s u f f i c i e n t e v i d e n c e b e f o r e i t t o 

f i n d t h a t v i s i t a t i o n w i t h the m a t e r n a l aunt and u n c l e s e r v e d 

the b e s t i n t e r e s t s of the c h i l d r e n . 

In J.S.M., the 1 4 - y e a r - o l d c h i l d a t i s s u e had l i v e d w i t h 

the n o n r e l a t i v e s i n c e he was 4 months o l d . The c h i l d r e f e r r e d 

t o the n o n r e l a t i v e as h i s "mother," and i t appears t h a t she 

had f u l f i l l e d t h a t r o l e f o r the c h i l d throughout h i s 

c h i l d h o o d . A f t e r the f a t h e r i n J.S.M. removed the c h i l d from 

the n o n r e l a t i v e ' s home, the n o n r e l a t i v e f i l e d a dependency 

p e t i t i o n . At the t r i a l , the c h i l d t e s t i f i e d t h a t he wanted t o 

c o n t i n u e t o see the n o n r e l a t i v e as much as p o s s i b l e and t h a t 

he d i d not b e l i e v e the f a t h e r would v o l u n t a r i l y a l l o w him t o 

i n t e r a c t w i t h the n o n r e l a t i v e , so he had been s n e a k i n g out of 
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the f a t h e r ' s home t o c o n t a c t the n o n r e l a t i v e . Under those 

c i r c u m s t a n c e s , the j u v e n i l e c o u r t found t h a t i t would be i n 

the b e s t i n t e r e s t s of the c h i l d t o have c o u r t - o r d e r e d 

v i s i t a t i o n w i t h the pers o n who had s t o o d i n l o c o p a r e n t i s t o 

the c h i l d f o r much of the l i f e of the c h i l d . 

In t h i s case, on the o t h e r hand, b e f o r e the deaths of the 

p a r e n t s , the c h i l d r e n , who were ages 10 and 8 a t the time , had 

seen t h e i r m a t e r n a l aunt o n l y once or t w i c e f o r a b r i e f 

p e r i o d , and the y had never met the m a t e r n a l u n c l e . The 

m a t e r n a l aunt t e s t i f i e d t h a t she had not en j o y e d a c l o s e - k n i t 

r e l a t i o n s h i p w i t h the m a t e r n a l f a m i l y f o r many y e a r s . The 

c h i l d r e n ' s o l d e r b r o t h e r t e s t i f i e d t h a t the m a t e r n a l aunt and 

u n c l e sometimes v i s i t e d the c h i l d r e n ' s m a t e r n a l grandmother, 

who l i v e d nearby, but t h a t t h e y had never come by the home of 

the p a r e n t s t o see the c h i l d r e n . A f t e r the death of the 

p a r e n t s , the m a t e r n a l aunt and u n c l e d e c i d e d t h a t t h e y would 

o f f e r themselves as p o t e n t i a l c u s t o d i a n s f o r the c h i l d r e n , so 

they were a l l o w e d t o v i s i t w i t h the c h i l d r e n i n o r d e r t o f o r g e 

a r e l a t i o n s h i p w i t h them. A f t e r the t h i r d v i s i t , the 

c h i l d r e n ' s c o u n s e l o r , r e s p o n d i n g t o i n f o r m a t i o n p r o v i d e d by 

the c h i l d r e n t h a t the v i s i t had d i s t r e s s e d them, recommended 
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t h a t the v i s i t a t i o n cease. By the time of t r i a l , the m a t e r n a l 

aunt and u n c l e , who d e n i e d any wrongdoing, had not seen the 

c h i l d r e n s i n c e t h a t t h i r d v i s i t . 

I t i s c l e a r from the r e c o r d t h a t the m a t e r n a l aunt and 

u n c l e have no p a s t r e l a t i o n s h i p w i t h the c h i l d r e n s i m i l a r t o 

t h a t of the n o n r e l a t i v e i n J.S.M. Thus, the j u v e n i l e c o u r t 

c o u l d not have de t e r m i n e d t h a t i t would be i n the b e s t 

i n t e r e s t s of the c h i l d r e n t o p r e s e r v e t h a t r e l a t i o n s h i p . 

L i k e w i s e , based on the ev i d e n c e i n the r e c o r d , the j u v e n i l e 

c o u r t c o u l d not have determined t h a t i t would be i n the b e s t 

i n t e r e s t s of the c h i l d r e n t o f o r g e a new r e l a t i o n s h i p w i t h the 

m a t e r n a l aunt and u n c l e t h r o u g h v i s i t a t i o n . The r e c o r d s i m p l y 

c o n t a i n s no e v i d e n c e as t o any b e n e f i t the c h i l d r e n would g a i n 

from such v i s i t a t i o n . The main o p i n i o n h y p o t h e s i z e s t h a t the 

c h i l d r e n would b e n e f i t by m a i n t a i n i n g c o n t a c t w i t h the 

m a t e r n a l s i d e of t h e i r f a m i l y through the c o u r t - o r d e r e d 

v i s i t a t i o n . 1 3 I note t h a t the r e c o r d c o n t a i n s no ev i d e n c e 

i n d i c a t i n g t h a t such c o n t a c t would n e c e s s a r i l y b e n e f i t the 

1 3The j u v e n i l e c o u r t d i d not s t a t e i t s reasons f o r 
awarding the v i s i t a t i o n . 
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c h i l d r e n . 1 4 Some e v i d e n c e , i n c l u d i n g the t e s t i m o n y of the 

m a t e r n a l aunt h e r s e l f , i n d i c a t e s t h a t the c h i l d r e n would be 

b e t t e r o f f not h a v i n g any c o n t a c t w i t h some m a t e r n a l 

r e l a t i v e s . N e v e r t h e l e s s , even i f i t c o u l d be i n f e r r e d t h a t i t 

would be b e n e f i c i a l t o the c h i l d r e n t o have some c o n t a c t w i t h 

the m a t e r n a l f a m i l y , 1 5 the r e c o r d shows t h a t o t h e r m a t e r n a l 

r e l a t i v e s who l i v e c l o s e r t o the c h i l d r e n c o u l d s e r v e t h a t 

1 4A j u v e n i l e c o u r t , l i k e any o t h e r c o u r t , would exceed i t s 
d i s c r e t i o n by awarding v i s i t a t i o n t h a t does not s e r v e the b e s t 
i n t e r e s t s of the c h i l d r e n . A d e c i s i o n t h a t v i s i t a t i o n s e r v e s 
the b e s t i n t e r e s t s of the c h i l d r e n must be based on the 
e v i d e n c e i n the r e c o r d . On a p p e l l a t e r e v i e w , t h i s c o u r t 
determines i f the e v i d e n c e i s s u f f i c i e n t t o s u s t a i n the 
judgment. I t i s not improper f o r t h i s c o u r t t o determine t h a t 
the r e c o r d l a c k s any ev i d e n c e t o sup p o r t a f i n d i n g t h a t 
v i s i t a t i o n would serve the b e s t i n t e r e s t s of the c h i l d r e n . 
Thus, by c o n c l u d i n g t h a t the e v i d e n c e does not sup p o r t the 
v i s i t a t i o n o r d e r e n t e r e d by the j u v e n i l e c o u r t i n t h i s case, 
the c o u r t would not be u s u r p i n g the r o l e of t h a t c o u r t , as the 
main o p i n i o n s u g g e s t s . So. 3d a t n.7. 

1 5As our supreme c o u r t e x p l a i n e d i n Ex p a r t e Devine, 398 
So. 2d 686 ( A l a . 1981), the d e t e r m i n a t i o n of what i s i n the 
b e s t i n t e r e s t s of a c h i l d must be based on the s p e c i f i c f a c t s 
of each case, and g e n e r a l s o c i a l a t t i t u d e s may not be used as 
s u r r o g a t e s f o r t h a t thorough f a c t u a l i n q u i r y . Thus, the 
j u v e n i l e c o u r t would have had t o i n f e r from the e v i d e n c e 
r e l a t i n g t o t h i s s p e c i f i c case t h a t i t would be i n the b e s t 
i n t e r e s t s of the c h i l d r e n t o m a i n t a i n c o n t a c t w i t h t h e i r 
m a t e r n a l f a m i l y . The j u v e n i l e c o u r t c o u l d not have based i t s 
d e c i s i o n on any g e n e r a l a t t i t u d e t h a t c o n t a c t w i t h b o t h s i d e s 
of the f a m i l y always s e r v e s the b e s t i n t e r e s t s of a c h i l d . 
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p u r p o s e . 1 6 Not t o d i s p a r a g e the m a t e r n a l aunt and u n c l e , who 

appear t o be v e r y compassionate people a c t i n g w i t h the b e s t of 

i n t e n t i o n s toward the v i c t i m s of an unexpected and horrendous 

t r a g e d y , but i t appears t h a t the v i s i t a t i o n p r o v i s i o n s are 

i n t e n d e d t o b e n e f i t them, not the c h i l d r e n . 

In her t e s t i m o n y , the p a t e r n a l aunt t e s t i f i e d t h a t she 

would a l l o w the m a t e r n a l aunt and u n c l e t o v i s i t w i t h the 

c h i l d r e n i n her home at a p p r o p r i a t e times and t h a t she would 

not d i s c o u r a g e any r e l a t i o n s h i p between the m a t e r n a l aunt and 

u n c l e and the c h i l d r e n . Rather than awarding the m a t e r n a l 

aunt and u n c l e 42 days of v i s i t a t i o n out of e v e r y y e a r , which 

i s a t l e a s t 21 times the amount of v i s i t a t i o n t hey e n j o y e d 

w i t h the c h i l d r e n d u r i n g the c h i l d r e n ' s e n t i r e l i v e s b e f o r e 

the deaths of the p a r e n t s , the j u v e n i l e c o u r t s h o u l d have l e f t 

v i s i t a t i o n t o the d i s c r e t i o n of the c u s t o d i a n s , who, 

presumably, w i l l a c t i n the b e s t i n t e r e s t s of the c h i l d r e n i n 

d e c i d i n g v i s i t a t i o n . See T r o x e l v. G r a n v i l l e , 530 U.S. 57 

(2000). I would r e v e r s e the judgment of the j u v e n i l e c o u r t t o 

1 6The main o p i n i o n p o i n t s out t h a t the m a t e r n a l aunt 
t e s t i f i e d t h a t her s i s t e r s t h a t l i v e d c l o s e t o the c h i l d r e n 
had " s e r i o u s " problems. So. 3d a t . However, no 
adverse e v i d e n c e was p r e s e n t e d as t o o t h e r m a t e r n a l r e l a t i v e s , 
such as the m a t e r n a l grandmother, who l i v e d near the c h i l d r e n . 
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the e x t e n t i t awarded the m a t e r n a l aunt and u n c l e v i s i t a t i o n 

beyond those p a r a m e t e r s . 1 7 

1 7 F o r t h a t r e a s o n , I would not address the c u s t o d i a n s ' 
argument, t o the e x t e n t made, t h a t the v i s i t a t i o n p r o v i s i o n s 
of the judgment v i o l a t e t h e i r c o n s t i t u t i o n a l r i g h t t o d e c i d e 
v i s i t a t i o n m a t t e r s f o r the c h i l d r e n . Because I am not 
a d d r e s s i n g t h a t i s s u e , I see no need t o respond i n d e t a i l t o 
the main o p i n i o n ' s i m p l i c a t i o n t h a t the argument f a i l s t o 
comply w i t h Rule 28, A l a . R. App. P. So. 3d a t n.5. 
S u f f i c e i t t o say t h a t r e a s o n a b l e minds c o u l d d i f f e r on t h a t 
p o i n t and t h a t t h i s c o u r t has i n the p a s t e x e r c i s e d i t s 
d i s c r e t i o n t o c o n s i d e r i s s u e s based on f a r l e s s c o n t e n t . 
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