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BRYAN, Judge. 

B.R.F. ("the f a t h e r " ) appeals from a judgment e n t e r e d by 

the Etowah C i r c u i t C ourt ("the t r i a l c o u r t " ) t h a t d i v o r c e d him 

from A.V.F. ("the mother") i n s o f a r as t h a t judgment awarded 

the mother s o l e p h y s i c a l c u s t o d y of the p a r t i e s ' c h i l d , f a i l e d 
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t o r e q u i r e the mother t o r e f i n a n c e the mortgage on the m a r i t a l 

r e s i d e n c e , and r e q u i r e d the f a t h e r t o pay a p o r t i o n of the 

mother's s t u d e n t - l o a n debt. 

Background and P r o c e d u r a l H i s t o r y 

The p a r t i e s were m a r r i e d i n August 2005, and one c h i l d , 

a g i r l , was born of the marri a g e i n September 2006. The 

f a t h e r f i l e d f o r a d i v o r c e on June 24, 2009, and the mother 

s u b s e q u e n t l y f i l e d a c o u n t e r c l a i m f o r a d i v o r c e . The t r i a l 

c o u r t e n t e r e d a pendente l i t e o r d e r t h a t awarded the mother 

p o s s e s s i o n of the m a r i t a l r e s i d e n c e , awarded the p a r t i e s j o i n t 

l e g a l c u s t o d y of the c h i l d , awarded the mother p r i m a r y 

p h y s i c a l c u s t o d y of the c h i l d , and awarded the f a t h e r 

v i s i t a t i o n w i t h the c h i l d . The f a t h e r was a l s o o r d e r e d t o pay 

the mother pendente l i t e a l imony and c h i l d s u p p o r t . 

A f t e r c o n d u c t i n g an ore tenus h e a r i n g , the t r i a l c o u r t 

e n t e r e d a judgment d i v o r c i n g the p a r t i e s on the ground of 

i n c o m p a t i b i l i t y of temperament. Pursuant t o t h a t judgment, 

the p a r t i e s were awarded j o i n t l e g a l c u s t o d y of the c h i l d , the 

mother was awarded p r i m a r y p h y s i c a l c u s t o d y of the c h i l d , the 

f a t h e r was awarded s p e c i f i c v i s i t a t i o n w i t h the c h i l d , and the 
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f a t h e r was o r d e r e d t o pay the mother c h i l d s u p p o r t . 1 The 

judgment awarded the mother a l l t i t l e t o and i n t e r e s t i n the 

m a r i t a l r e s i d e n c e , r e q u i r e d the mother t o pay the r e m a i n i n g 

debt on the m a r i t a l r e s i d e n c e , awarded each p a r t y a l l the 

p e r s o n a l p r o p e r t y i n h i s or her p o s s e s s i o n , awarded each p a r t y 

the v e h i c l e i n h i s or her p o s s e s s i o n , o r d e r e d each p a r t y t o be 

r e s p o n s i b l e f o r the debt on the v e h i c l e i n h i s or her 

p o s s e s s i o n , and o r d e r e d the f a t h e r t o pay the mother $7,000, 

which r e p r e s e n t e d a p o r t i o n of the mother's t o t a l s t u d e n t - l o a n 

debt. 

The f a t h e r f i l e d a postjudgment motion p u r s u a n t t o Rule 

59, A l a . R. C i v . P., i n which he c h a l l e n g e d , among o t h e r 

t h i n g s , the award of p r i m a r y p h y s i c a l c u s t o d y t o the mother, 

h i s c h i l d - s u p p o r t o b l i g a t i o n , and the requirement t h a t he pay 

a p o r t i o n of the mother's s t u d e n t - l o a n debt. The f a t h e r a l s o 

argued t h a t the judgment " s h o u l d p r o v i d e f o r a c e r t a i n time i n 

which [ t h e mother] s h o u l d be a l l o w e d t o have [ t h e f a t h e r ' s ] 

1 T h i s c o u r t has d e t e r m i n e d t h a t an award of " p r i m a r y 
p h y s i c a l c u s t o d y " t o a p a r e n t s h o u l d be c o n s t r u e d as an award 
of s o l e p h y s i c a l c u s t o d y t o t h a t p a r e n t . Cf. Smith v. Smith, 
887 So. 2d 257, 262 ( A l a . C i v . App. 2003); § 30-3-151, A l a . 
Code 1975 ( d e f i n i n g the terms t o be used i n a c u s t o d y 
d e t e r m i n a t i o n ) . 
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name removed from the [mortgage on the m a r i t a l r e s i d e n c e ] 

" The t r i a l c o u r t s u b s e q u e n t l y e n t e r e d an o r d e r g r a n t i n g 

the f a t h e r ' s postjudgment motion by m o d i f y i n g the f a t h e r ' s 

c h i l d - s u p p o r t o b l i g a t i o n t o $400 a month and by r e q u i r i n g the 

mother t o " d i l i g e n t l y seek r e f i n a n c i n g t o a l l o w [ t h e f a t h e r ] ' s 

name t o be removed from the mortgage " a t the time t h a t 

she " f i n i s h e s s c h o o l and o b t a i n s f u l l - t i m e employment." The 

f a t h e r t i m e l y appealed. 

I s s u e s 

On a p p e a l , the f a t h e r argues t h a t the t r i a l c o u r t e r r e d 

by awarding the mother s o l e p h y s i c a l c u s t o d y of the c h i l d , by 

f a i l i n g t o o r d e r the mother t o r e f i n a n c e the mortgage on the 

m a r i t a l r e s i d e n c e a t a "time c e r t a i n , " and by r e q u i r i n g the 

f a t h e r t o repay a p o r t i o n of the mother's s t u d e n t - l o a n debt. 

F a c t s 

B e f o r e the s t a r t of the f i n a l h e a r i n g on March 29, 2010, 

the p a r t i e s s t a t e d t h e i r agreement on the r e c o r d t h a t the 

mother would be awarded the m a r i t a l r e s i d e n c e , t h a t she would 

be r e q u i r e d t o pay a l l the in d e b t e d n e s s on the m a r i t a l 

r e s i d e n c e , t h a t each p a r t y would be awarded the p e r s o n a l 

p r o p e r t y i n h i s or her p o s s e s s i o n , and t h a t each p a r t y would 
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be awarded the v e h i c l e i n h i s or her p o s s e s s i o n . The mother 

t e s t i f i e d t h a t the m a r i t a l r e s i d e n c e was encumbered by a 

mortgage and t h a t the b a l a n c e of the mortgage a t the time of 

the f i n a l h e a r i n g was a p p r o x i m a t e l y $80,000. 

At the time of the f i n a l h e a r i n g , the mother was 27 y e a r s 

o l d , and she was a s t u d e n t a t J a c k s o n v i l l e S t a t e U n i v e r s i t y 

s e e k i n g a degree i n a r t and a r t h i s t o r y . She p l a n n e d t o 

graduate from J a c k s o n v i l l e S t a t e U n i v e r s i t y i n the f a l l of 

2010, and then she p l a n n e d t o go t o the U n i v e r s i t y of Alabama 

at Birmingham f o r one year t o get her t e a c h i n g c e r t i f i c a t e . 

The mother a l s o worked p a r t - t i m e , a p p r o x i m a t e l y 14 t o 20 hours 

a week, a t an e s t a b l i s h m e n t c a l l e d "The 215," e a r n i n g $8.50 an 

hour. 

The mother s t a t e d t h a t the f a t h e r had been unemployed a t 

c e r t a i n p o i n t s d u r i n g the p a r t i e s ' m a r r i a g e and t h a t the 

p a r t i e s had been r e q u i r e d t o use her s t u d e n t - l o a n income t o 

pay h o u s e h o l d u t i l i t y b i l l s , t o pay f o r day-care expenses f o r 

the c h i l d , and t o pay f o r r e p a i r s t o the m a r i t a l r e s i d e n c e . 

The mother t e s t i f i e d t h a t her s t u d e n t - l o a n debt t o t a l e d 

a p p r o x i m a t e l y $30,000, and she asked the t r i a l c o u r t t o 

r e q u i r e the f a t h e r t o repay $10,000 as the p o r t i o n of her 
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s t u d e n t - l o a n debt t h a t was used f o r the b e n e f i t of the f a t h e r 

d u r i n g the m a r r i a g e . 

The f a t h e r , who was 29 years o l d a t the time of the 

h e a r i n g , t e s t i f i e d t h a t he knew t h a t some of the mother's 

s t u d e n t - l o a n income had been used t o pay f o r r e p a i r s on the 

m a r i t a l r e s i d e n c e and t h a t the p a r t i e s had o c c a s i o n a l l y used 

her s t u d e n t - l o a n income t o pay the u t i l i t y b i l l s a s s o c i a t e d 

w i t h the m a r i t a l r e s i d e n c e . The f a t h e r e s t i m a t e d t h a t 

a p p r o x i m a t e l y $1,500 of the u t i l i t y b i l l s . 

A c c o r d i n g t o the f a t h e r and s e v e r a l w i t n e s s e s t e s t i f y i n g 

on h i s b e h a l f , the f a t h e r had been the c h i l d ' s p r i m a r y 

c a r e g i v e r , had cooked meals f o r the f a m i l y , had p o t t y - t r a i n e d 

the c h i l d , had been the c h i l d ' s p r i m a r y d i s c i p l i n a r i a n , and 

had been r e s p o n s i b l e f o r c l e a n i n g the m a r i t a l r e s i d e n c e . The 

mother had been a c o l l e g e s t u d e n t o f f and on throughout the 

p a r t i e s ' m a r r i a g e , and, a c c o r d i n g t o the f a t h e r , the mother 

was always p r e o c c u p i e d w i t h her s c h o o l work when she was a t 

home. However, the mother, a l o n g w i t h s e v e r a l o t h e r w i t n e s s e s , 

t e s t i f i e d t h a t the mother had been the c h i l d ' s p r i m a r y 

c a r e g i v e r and had managed the p a r t i e s ' household. 

The f a t h e r s t a t e d t h a t , d u r i n g the pendency of the 
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d i v o r c e p r o c e e d i n g , the mother had o f f e r e d him v i s i t a t i o n w i t h 

the c h i l d i n a d d i t i o n t o h i s s c h e d u l e d pendente l i t e 

v i s i t a t i o n because the c h i l d had e x p r e s s e d her d e s i r e t o see 

the f a t h e r . A c c o r d i n g t o the f a t h e r , between September 2009 

and March 2010, the mother had o f f e r e d the f a t h e r between two 

and e i g h t a d d i t i o n a l v i s i t a t i o n days a month. The f a t h e r 

t e s t i f i e d t h a t the mother had not a l l o w e d him t o have 

a d d i t i o n a l v i s i t a t i o n time w i t h the c h i l d a f t e r he t h r e a t e n e d 

t o s t o p p a y i n g c h i l d s u p p o r t because he had cu s t o d y of the 

c h i l d so o f t e n . The f a t h e r a d m i t t e d t h a t he had d e n i e d the 

mother's r e q u e s t f o r a d d i t i o n a l v i s i t a t i o n time w i t h the c h i l d 

d u r i n g the 2009 C h r i s t m a s h o l i d a y s . The mother t e s t i f i e d t h a t 

her mother and f a t h e r had d i v o r c e d when she was a c h i l d , t h a t 

she had been r a i s e d p r i m a r i l y by her f a t h e r , and t h a t she knew 

what i t was l i k e t o see one p a r e n t o n l y f o u r days a month, so, 

she s a i d , she o f f e r e d the f a t h e r more o p p o r t u n i t i e s t o see the 

c h i l d f o r the c h i l d ' s sake. 

A t the time of t r i a l , the f a t h e r was l i v i n g i n a two-

bedroom apartment, and he s t a t e d t h a t t h e r e was ample room f o r 

the c h i l d t o l i v e w i t h him. The f a t h e r worked as a c o r r e c t i o n s 

o f f i c e r , and h i s work s c h e d u l e was on a 2-week p a t t e r n i n 

7 



2090872 

which he worked a 12-hour s h i f t , from 6:00 p.m. t o 6:00 a.m., 

on Sunday, Wednesday, and Thursday the f i r s t week and i n which 

he worked the same 12-hour s h i f t on Monday, Tuesday, F r i d a y , 

and S a t u r d a y the second week. The f a t h e r s t a t e d t h a t he 

wanted the t r i a l c o u r t t o a l l o w the mother t o care f o r the 

c h i l d on the days t h a t he had t o work. 

I n F e b r u a r y 2008, the mother became concerned t h a t the 

c h i l d had been s e x u a l l y abused by a 1 9 - y e a r - o l d male f a m i l y 

f r i e n d who had been b a b y s i t t i n g the c h i l d . A c c o r d i n g t o the 

mother, one ev e n i n g when she r e t u r n e d home a f t e r the f a m i l y 

f r i e n d had been b a b y s i t t i n g the c h i l d , the c h i l d s u d d e n l y 

grabbed the mother's hand and began s i m u l a t i n g a s e x u a l a c t . 

The mother i m m e d i a t e l y made a v i d e o r e c o r d i n g of the c h i l d 

s i m u l a t i n g the s e x u a l a c t . A c c o r d i n g t o t e s t i m o n y p r e s e n t e d 

d u r i n g the pendente l i t e h e a r i n g and the f i n a l h e a r i n g , the 

mother, i n the v i d e o , r e p e a t e d l y demanded t h a t t he c h i l d 

r e p e a t the s e x u a l a c t t h a t she had demonstrated t o the mother. 

The c h i l d d i d not i m m e d i a t e l y r e p e a t the a c t ; i n s t e a d , she d i d 

so o n l y a f t e r the mother's r e p e a t e d r e q u e s t s and a f t e r the 

mother s t u c k her hand i n f r o n t of the c h i l d ' s f a c e . The 

mother a d m i t t e d t h a t she was v e r y upset a t the time she made 
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the v i d e o and t h a t she had ha n d l e d the s i t u a t i o n 

i n a p p r o p r i a t e l y because she had been i n s i s t e n t t h a t the c h i l d 

r e p e a t the s e x u a l a c t . On the a d v i c e of her f a t h e r , the 

mother r e p o r t e d the i n c i d e n t t o the Department of Human 

Resources ("DHR"). A c c o r d i n g t o the f a t h e r , DHR had 

i n v e s t i g a t e d the mother's a l l e g a t i o n s and, because of the 

c h i l d ' s age, had found t h a t t h e r e was not enough ev i d e n c e t o 

take f u r t h e r a c t i o n . 2 

The f a t h e r t e s t i f i e d t h a t the p a r t i e s had argued d u r i n g 

the m a r r i a g e about the sexual-abuse a l l e g a t i o n s made by the 

mother. The f a t h e r a d m i t t e d t h a t he had never b e l i e v e d t h a t 

t h e i r f a m i l y f r i e n d had s e x u a l l y abused the c h i l d , and the 

f a t h e r t e s t i f i e d t h a t he had t o l d the mother t h a t i f she 

c o n t i n u e d t o accuse i n n o c e n t p e o p l e of s e x u a l l y a b u s i n g the 

c h i l d , she would l o o s e c u s t o d y of the c h i l d . A c c o r d i n g t o the 

2The f a t h e r t e s t i f i e d a t an August 2009 pendente l i t e 
h e a r i n g t h a t the mother's grandmother l a t e r r e p o r t e d t o DHR 
t h a t the f a t h e r may have s e x u a l l y abused the c h i l d . However, 
a c c o r d i n g t o the f a t h e r , the mother r e p o r t e d t o DHR t h a t she 
d i d not b e l i e v e t h a t the f a t h e r had s e x u a l l y abused the c h i l d . 
The p a r t i e s s t i p u l a t e d t h a t , by the time of the f i n a l h e a r i n g 
i n March 2010, DHR had not made any i n d i c a t e d f i n d i n g s of 
s e x u a l abuse p e r p e t r a t e d by the f a t h e r a g a i n s t the c h i l d and 
t h a t DHR was no l o n g e r p u r s u i n g any i n v e s t i g a t i o n of the 
f a t h e r . 
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f a t h e r , the mother had responded t o h i s comment by punching 

him two or t h r e e t i m e s . A f t e r t h a t i n c i d e n t , the f a t h e r 

c a l l e d the p o l i c e , but he d i d not f i l e a p o l i c e r e p o r t . 

The mother and the f a t h e r a t t e n d e d c o u n s e l i n g s e s s i o n s 

w i t h Ron Campbell, a l i c e n s e d p r o f e s s i o n a l c o u n s e l o r , a f t e r 

DHR had c l o s e d i t s i n v e s t i g a t i o n , and, d u r i n g one of t h e i r 

s e s s i o n s , the c h i l d c l i m b e d i n t o the mother's l a p and began 

s i m u l a t i n g the same s e x u a l a c t t h a t had i n i t i a l l y caused the 

mother concern. A c c o r d i n g t o the mother, Campbell, who 

watched the i n c i d e n t o c c u r , s t a t e d t h a t he was c e r t a i n 

something i n a p p r o p r i a t e had happened t o the c h i l d . Campbell 

t e s t i f i e d t h a t the c h i l d ' s a c t i o n s were " i n no way ... age-

a p p r o p r i a t e b e h a v i o r " and t h a t they were not normal c h i l d - l i k e 

a c t i o n s , as the f a t h e r had suggested. Campbell s t a t e d t h a t 

the v i d e o r e c o r d i n g t h a t the mother had made a f t e r she 

i n i t i a l l y w i t n e s s e d the c h i l d e x h i b i t i n g i n a p p r o p r i a t e 

b e h a v i o r c o u l d be c h a r a c t e r i z e d as l e a d i n g and t h a t the mother 

had e x e r c i s e d poor judgment i n making the v i d e o , but he a l s o 

s t a t e d t h a t the mother was not t r y i n g t o h u r t the c h i l d by 

making the v i d e o . The f a t h e r s u b m i t t e d the v i d e o r e c o r d i n g 

made by the mother i n t o e v i d e n c e t o demonstrate what he 
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d e s c r i b e d as the mother's m a n i p u l a t i o n of the c h i l d . The 

t r i a l - c o u r t judge s t a t e d on the r e c o r d d u r i n g the f i n a l 

h e a r i n g t h a t he had been unable t o p l a y the v i d e o r e c o r d i n g , 

but the t r i a l - c o u r t judge s t a t e d t h a t he would ac c e p t a 

s u b s t i t u t e copy of the v i d e o made by the mother. 

The f a t h e r a d m i t t e d t h a t he had watched pornography t h a t 

i n c l u d e d the p a r t i c u l a r s e x u a l a c t t h a t the c h i l d had 

demonstrated t o the mother. The f a t h e r t e s t i f i e d t h a t the 

c h i l d had not been exposed t o pornography, but he s t a t e d t h a t 

the c h i l d had been i n the home w i t h him w h i l e he was w a t c h i n g 

pornography when the mother was not a t home. 

A c c o r d i n g t o the f a t h e r , the c h i l d ' s b e s t i n t e r e s t s would 

be s e r v e d by p l a c i n g the c h i l d i n h i s cust o d y because, he 

s a i d , he i n t e r a c t s w i t h the c h i l d more o f t e n than the mother 

does and he was concerned because the mother had " f a l s e l y 

used" the c h i l d by a l l e g i n g t h a t the c h i l d had been s e x u a l l y 

abused. The f a t h e r s t a t e d t h a t he was a l s o concerned about 

the c h i l d ' s m a t e r n a l grandmother c a r i n g f o r the c h i l d because 

the mother had t o l d the f a t h e r t h a t her mother, the c h i l d ' s 

m a t e r n a l grandmother, s u f f e r s from b i p o l a r d i s o r d e r . 

Furthermore, the f a t h e r t e s t i f i e d t h a t the mother had a d m i t t e d 

11 



2090872 

k i s s i n g one of her male f r i e n d s d u r i n g the p a r t i e s ' m a r r i a g e 

a f t e r the p a r t i e s had g o t t e n i n t o an argument. 

D i s c u s s i o n 

On a p p e a l , the f a t h e r c h a l l e n g e s the t r i a l c o u r t ' s award 

of s o l e p h y s i c a l c u s t o d y of the c h i l d t o the mother because, 

he argues, the e v i d e n c e demonstrated t h a t the mother was not 

a f i t and p r o p e r p e r s o n t o have cu s t o d y of the c h i l d . In 

su p p o r t of h i s argument t h a t the mother was u n f i t t o have 

cus t o d y of the c h i l d , the f a t h e r p o i n t s t o e v i d e n c e i n d i c a t i n g 

t h a t he had been the p r i m a r y c a r e t a k e r of the c h i l d , t h a t the 

mother had m a n i p u l a t e d the c h i l d so she c o u l d accuse t h e i r 

f a m i l y f r i e n d of s e x u a l l y a b u s i n g the c h i l d , t h a t the mother 

had never had a s t e a d y j o b , t h a t the mother had t r o u b l e 

c o n t r o l l i n g her anger, t h a t the mother had k i s s e d another man 

d u r i n g the p a r t i e s ' m a r r i a g e , and t h a t the mother had a l l o w e d 

the f a t h e r t o have e x c e s s i v e a d d i t i o n a l pendente l i t e 

v i s i t a t i o n . 

In Ex p a r t e B y a r s , 794 So. 2d 345, 347 ( A l a . 2001), our 

supreme c o u r t s t a t e d the a p p l i c a b l e law and s t a n d a r d of r e v i e w 

when an a p p e l l a t e c o u r t c o n s i d e r s a c h a l l e n g e t o an i n i t i a l 

award of custody: 
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"Alabama law g i v e s n e i t h e r p a r e n t p r i o r i t y i n an 
i n i t i a l c u s t o d y d e t e r m i n a t i o n . Ex p a r t e Couch, 521 
So. 2d 987 ( A l a . 1988). The c o n t r o l l i n g 
c o n s i d e r a t i o n i n such a case i s the b e s t i n t e r e s t of 
the c h i l d . I d . In any case i n which the c o u r t makes 
f i n d i n g s of f a c t based on e v i d e n c e p r e s e n t e d ore 
tenu s , an a p p e l l a t e c o u r t w i l l presume t h a t the 
t r i a l c o u r t ' s judgment based on those f i n d i n g s i s 
c o r r e c t , and i t w i l l r e v e r s e t h a t judgment o n l y i f 
i t i s found t o be p l a i n l y and p a l p a b l y wrong. Ex  
p a r t e P e r k i n s , 646 So. 2d 46 ( A l a . 1994) . The 
presumption of c o r r e c t n e s s a c c o r d e d the t r i a l 
c o u r t ' s judgment e n t e r e d a f t e r the c o u r t has heard 
e v i d e n c e p r e s e n t e d ore tenus i s e s p e c i a l l y s t r o n g i n 
a c h i l d - c u s t o d y case. I d . " 

We note t h a t much of the ev i d e n c e p r e s e n t e d t o the t r i a l 

c o u r t was d i s p u t e d , i n c l u d i n g e v i d e n c e r e g a r d i n g which p a r t y 

had been the c h i l d ' s p r i m a r y c a r e t a k e r , and the t r i a l c o u r t 

c o u l d have determined t h a t the mother had been the c h i l d ' s 

p r i m a r y c a r e t a k e r . See F a d a l l a v. F a d a l l a , 929 So. 2d 429, 433 

( A l a . 2005) ( q u o t i n g P h i l p o t v. S t a t e , 843 So. 2d 122, 125 

( A l a . 2002)) (a t r i a l c o u r t ' s f i n d i n g s on d i s p u t e d f a c t s are 

presumed c o r r e c t ) . Moreover, the t r i a l c o u r t c o u l d have 

co n c l u d e d t h a t , a l t h o u g h the mother had made a poor judgment 

c a l l by making the v i d e o r e c o r d i n g , the mother had a c t e d 

a p p r o p r i a t e l y by i n i t i a t i n g an i n v e s t i g a t i o n of the c h i l d ' s 

a g e - i n a p p r o p r i a t e b e h a v i o r . Furthermore, the t r i a l c o u r t 

c o u l d have c o n c l u d e d t h a t the b e s t i n t e r e s t s of the c h i l d 
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would be s e r v e d by awarding s o l e p h y s i c a l c u s t o d y t o the 

mother because the e v i d e n c e i n d i c a t e d t h a t the mother 

r e c o g n i z e d t h a t i t was i m p o r t a n t f o r the c h i l d t o have 

c o n s i s t e n t m e a n i n g f u l c o n t a c t w i t h her n o n c u s t o d i a l p a r e n t , 

even i f i t r e q u i r e d v i s i t a t i o n i n excess of what was awarded 

by the t r i a l c o u r t . Moreover, the e v i d e n c e i n t h i s case 

i n d i c a t e d t h a t the mother's f a i l u r e t o m a i n t a i n s t e a d y 

employment, c o n s i d e r i n g t h a t she had been a c o l l e g e s t u d e n t 

throughout most of the p a r t i e s ' m a r r i a g e , had no impact on her 

a b i l i t y t o care f o r the c h i l d , and t h e r e was no i n d i c a t i o n 

t h a t the mother's a l l e g e d a d u l t e r o u s conduct had any 

d e t r i m e n t a l e f f e c t on the c h i l d or had o t h e r w i s e impacted her 

a b i l i t y t o p a r e n t the c h i l d . See G i a r d i n a v. G i a r d i n a , 987 So. 

2d 606, 618 ( A l a . C i v . App. 2008) ( n o t i n g t h a t a p a r e n t ' s 

s e x u a l misconduct i s o n l y a f a c t o r t o be c o n s i d e r e d by a t r i a l 

c o u r t i n making a c u s t o d y d e t e r m i n a t i o n and t h a t t h e r e must be 

e v i d e n c e t h a t the p a r e n t ' s misconduct was d e t r i m e n t a l t o the 

c h i l d ) . A c c o r d i n g l y , we cannot conclude t h a t the t r i a l c o u r t 

was p l a i n l y or p a l p a b l y wrong i n awarding s o l e p h y s i c a l 

c u s t o d y of the c h i l d t o the mother. 

To the e x t e n t t h a t the f a t h e r argues t h a t the t r i a l c o u r t 
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e r r e d by f a i l i n g t o r e v i e w the v i d e o r e c o r d i n g of the c h i l d 

made by the mother t h a t the f a t h e r s u b m i t t e d i n t o e v i d e n c e , 

our r e v i e w of the r e c o r d does not c o n f i r m t h a t the t r i a l c o u r t 

d i d not view the v i d e o b e f o r e i t made i t s cust o d y 

d e t e r m i n a t i o n . Because the r e c o r d on ap p e a l does not 

a f f i r m a t i v e l y demonstrate t h a t the t r i a l c o u r t d i d not r e v i e w 

the v i d e o s u b m i t t e d i n t o e v i d e n c e , we w i l l not assume t h a t the 

t r i a l c o u r t f a i l e d t o do so. See E l l i o t t v. Bud's Truck & Auto  

R e p a i r , 656 So. 2d 837, 838 ( A l a . C i v . App. 1995) ( c i t i n g 

L i b e r t y Loan Corp. of Gadsden v. W i l l i a m s , 406 So. 2d 988 

(A l a . C i v . App. 1981)) ("This c o u r t does not presume e r r o r . 

In o r d e r f o r t h i s c o u r t t o c o n s i d e r an e r r o r a s s e r t e d on 

ap p e a l , t h a t e r r o r must be a f f i r m a t i v e l y demonstrated by the 

r e c o r d . " ) . 

Next, the f a t h e r asks t h i s c o u r t t o o r d e r the t r i a l 

c o u r t , on the a u t h o r i t y of Barnes v. Barnes, 28 So. 3d 800 

(A l a . C i v . App. 2009), t o r e q u i r e the mother t o r e f i n a n c e the 

m a r i t a l r e s i d e n c e w i t h i n a r e a s o n a b l e time c e r t a i n and, i f she 

f a i l s t o do so, t o r e q u i r e t h a t the m a r i t a l r e s i d e n c e be s o l d 

i n o r d e r t o remove the f a t h e r ' s name from the mortgage on the 

m a r i t a l r e s i d e n c e . I n i t i a l l y , we note t h a t t h i s c o u r t cannot 
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c o n s i d e r the f a t h e r ' s r e q u e s t t h a t we o r d e r the t r i a l c o u r t t o 

e n t e r an o r d e r r e q u i r i n g the s a l e of the m a r i t a l r e s i d e n c e i f 

the mother does not r e f i n a n c e the mortgage on the m a r i t a l 

r e s i d e n c e by a s p e c i f i c date because the f a t h e r d i d not 

p r e s e n t t h a t argument t o the t r i a l c o u r t . See Andrews v.  

M e r r i t t O i l Co., 612 So. 2d 409, 410 ( A l a . 1992) ("This c o u r t 

cannot c o n s i d e r arguments r a i s e d f o r the f i r s t time on a p p e a l 

. . . . " ) . However, we w i l l c o n s i d e r the f a t h e r ' s argument t h a t 

the t r i a l c o u r t f a i l e d t o r e q u i r e the mother t o r e f i n a n c e the 

mortgage on the m a r i t a l r e s i d e n c e and t h a t the t r i a l c o u r t 

f a i l e d t o r e q u i r e the mother t o do so by a date c e r t a i n . 

In Barnes, the husband was awarded the p a r t i e s ' m a r i t a l 

r e s i d e n c e p u r s u a n t t o an amended judgment of d i v o r c e ; i n 

c o n j u n c t i o n w i t h t h a t award, the husband was t o be s o l e l y 

r e s p o n s i b l e f o r payment of the mortgages s e c u r e d by the 

m a r i t a l r e s i d e n c e , and he was t o i n d e m n i f y and h o l d the w i f e 

harmless as t o the debt e v i d e n c e d by the mortgages on the 

m a r i t a l r e s i d e n c e . I d . a t 800. Over two years l a t e r , a t the 

r e q u e s t of the w i f e , the t r i a l c o u r t e n t e r e d an o r d e r 

r e q u i r i n g the husband t o remove the w i f e ' s name from any 

mortgages a s s o c i a t e d w i t h the m a r i t a l r e s i d e n c e w i t h i n 120 
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days. I d . a t 801. The husband appealed, and t h i s c o u r t h e l d 

t h a t the t r i a l c o u r t ' s o r d e r r e q u i r i n g the husband " t o 

r e f i n a n c e the mortgages on the former m a r i t a l r e s i d e n c e 

c o n s t i t u t e [ d ] an i m p e r m i s s i b l e m o d i f i c a t i o n of the p r o p e r t y -

d i v i s i o n p r o v i s i o n s of the amended d i v o r c e judgment." I d . a t 

803. 

The f a t h e r argues t h a t the p r o v i s i o n i n the amended 

judgment t h a t r e q u i r e s the mother t o " d i l i g e n t l y seek 

r e f i n a n c i n g " does not a c t u a l l y r e q u i r e the mother t o r e f i n a n c e 

the m a r i t a l r e s i d e n c e . T h e r e f o r e , under the a u t h o r i t y of 

Barnes, the f a t h e r would not be a b l e t o r e q u i r e the mother t o 

r e f i n a n c e the m a r i t a l r e s i d e n c e i n the f u t u r e i f the d i v o r c e 

judgment does not s p e c i f i c a l l y r e q u i r e her t o do so. However, 

we d i s a g r e e w i t h the f a t h e r ' s a s s e r t i o n t h a t the t r i a l c o u r t 

d i d not r e q u i r e the mother t o r e f i n a n c e the mortgage on the 

m a r i t a l r e s i d e n c e . C o n s i d e r i n g the f a t h e r ' s i n i t i a l 

postjudgment r e q u e s t f o r r e l i e f -- t h a t the t r i a l c o u r t 

" p r o v i d e f o r a c e r t a i n time i n which [the mother] s h o u l d be 

a l l o w e d t o have [the f a t h e r ' s ] name removed from the [mortgage 

on the m a r i t a l r e s i d e n c e ] " -- and c o n s i d e r i n g the t r i a l 

c o u r t ' s postjudgment o r d e r g r a n t i n g t h a t s p e c i f i c r e q u e s t f o r 
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r e l i e f by o r d e r i n g the mother t o " d i l i g e n t l y seek r e f i n a n c i n g " 

as soon as she f i n i s h e s s c h o o l and o b t a i n s f u l l - t i m e 

employment, we conclude t h a t the c l e a r i n t e n t of the t r i a l 

c o u r t was t o r e q u i r e the mother t o r e f i n a n c e the mortgage on 

the m a r i t a l r e s i d e n c e . See Boyd v. F r a n k l i n , 919 So. 2d 1166, 

1171 ( A l a . 2005) ( q u o t i n g P r i c e v. P r i c e , 360 So. 2d 340, 343 

( A l a . C i v . App. 1978)) ("'If t h e r e i s u n c e r t a i n t y and 

a m b i g u i t y i n a ... judgment, the [ r e v i e w i n g ] c o u r t must 

c o n s t r u e i t so as t o e x p r e s s the i n t e n t of the ... t r i a l 

j u d g e . ' " ) . 

We note, however, t h a t n o t h i n g i n Barnes addresses the 

f a t h e r ' s argument t h a t the t r i a l c o u r t ' s judgment s h o u l d be 

r e v e r s e d because i t d i d not g i v e a " r e a s o n a b l e time c e r t a i n " 

as t o the date the mother must r e f i n a n c e the mortgage on the 

m a r i t a l r e s i d e n c e . The e v i d e n c e taken a t t r i a l i n d i c a t e d t h a t 

the mother was a c o l l e g e s t u d e n t , t h a t she worked o n l y p a r t -

t i m e , and t h a t the mortgage debt on the m a r i t a l r e s i d e n c e 

t o t a l e d a p p r o x i m a t e l y $80,000. The t r i a l c o u r t ' s judgment 

s e t t i n g the time t h a t the mother must b e g i n t o seek t o 

r e f i n a n c e the mortgage on the m a r i t a l r e s i d e n c e c l e a r l y t a k e s 

i n t o account the e v i d e n c e i n the r e c o r d i n d i c a t i n g t h a t the 
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mother d i d not have the means t o r e f i n a n c e the mortgage on the 

m a r i t a l r e s i d e n c e a t the time the judgment was e n t e r e d . 

A l t h o u g h the judgment does not r e q u i r e the mother t o r e f i n a n c e 

the mortgage on the m a r i t a l r e s i d e n c e by a s p e c i f i c d a t e , the 

f a t h e r has not c i t e d any a u t h o r i t y t o sup p o r t h i s argument 

t h a t the t r i a l c o u r t was r e q u i r e d t o make such as o r d e r . See 

Rule 2 8 ( a ) ( 1 0 ) , A l a . R. App. P. ( r e q u i r i n g arguments p r e s e n t e d 

on a p p e a l t o be s u p p o r t e d by ca s e s , s t a t u t e s , and any o t h e r 

a u t h o r i t y r e l i e d on). D e c i s i o n s r e g a r d i n g how an e q u i t a b l e 

d i v i s i o n of p r o p e r t y s h o u l d be e f f e c t u a t e d are l e f t t o the 

d i s c r e t i o n of the t r i a l c o u r t , see G r e l i e r v. G r e l i e r , [Ms. 

2090642, November 19, 2010] So. 3d n. 5 ( A l a . C i v . 

App. 2010) ( c i t i n g R o b e r t s v. R o b e r t s , 802 So. 2d 230, 235 

( A l a . C i v . App. 2001)) ( r e c o g n i z i n g the t r i a l c o u r t ' s 

d i s c r e t i o n i n e f f e c t u a t i n g an e q u i t a b l e p r o p e r t y d i v i s i o n i n 

a d i v o r c e a c t i o n ) , and t h i s c o u r t w i l l not r e v e r s e a p a r t of 

a t r i a l c o u r t ' s judgment t h a t i s l e f t t o i t s d i s c r e t i o n u n l e s s 

i t i s shown t h a t the t r i a l c o u r t exceeded i t s d i s c r e t i o n or 

t h a t the judgment i s p l a i n l y or p a l p a b l y wrong. See Romano v.  

Romano, 703 So. 2d 374, 375 ( A l a . C i v . App. 1997) . Because we 

cannot conclude t h a t the t r i a l c o u r t exceeded i t s d i s c r e t i o n 
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r e g a r d i n g the r e f i n a n c i n g p r o v i s i o n , or t h a t the r e f i n a n c i n g 

p r o v i s i o n was p l a i n l y and p a l p a b l y wrong, t h a t a s p e c t of the 

d i v o r c e judgment r e q u i r i n g the mother t o r e f i n a n c e the 

mortgage on the m a r i t a l r e s i d e n c e a f t e r she f i n i s h e s s c h o o l 

and o b t a i n s f u l l - t i m e employment i s a f f i r m e d . 

F i n a l l y , the f a t h e r argues t h a t the t r i a l c o u r t e r r e d 

when i t o r d e r e d the f a t h e r t o pay the mother $7,000, which 

r e p r e s e n t e d a p o r t i o n of the s t u d e n t - l o a n debt taken out by 

the mother d u r i n g the m a r r i a g e t h a t was used f o r the b e n e f i t 

of the f a t h e r d u r i n g the m a r r i a g e . The f a t h e r argues t h a t the 

mother's s t u d e n t - l o a n debt cannot be c o n s i d e r e d a j o i n t 

m a r i t a l debt of the p a r t i e s and t h a t , t h e r e f o r e , the t r i a l 

c o u r t had no j u r i s d i c t i o n t o o r d e r the f a t h e r t o pay a p o r t i o n 

of the mother's s t u d e n t - l o a n debt. A l t h o u g h the e v i d e n c e 

i n d i c a t e d t h a t the mother had t aken out s t u d e n t l o a n s i n her 

name f o r her use i n c o m p l e t i n g her p o s t s e c o n d a r y e d u c a t i o n , 

the e v i d e n c e a l s o i n d i c a t e d t h a t the p a r t i e s had used the 

income the mother r e c e i v e d from those l o a n s f o r the b e n e f i t of 

b o t h p a r t i e s d u r i n g the m a r r i a g e . We note t h a t , g e n e r a l l y , i t 

i s l e f t t o the d i s c r e t i o n of the t r i a l c o u r t t o d e c i d e how the 

payment of debts i n c u r r e d d u r i n g a m a r r i a g e w i l l be d i v i d e d i n 
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a judgment of d i v o r c e . See Scruggs v. Scruggs, 456 So. 2d 319, 

323 ( A l a . C i v . App. 1984) ("In p r o v i d i n g f o r the payment of 

d e b t s , the t r i a l c o u r t i s g r a n t e d much l a t i t u d e i n the 

e x e r c i s e of i t s j u d i c i a l d i s c r e t i o n , and we may not d i s t u r b 

the f i n d i n g s of a t r i a l c o u r t upon such a m a t t e r u n l e s s the 

h o l d i n g was so p a l p a b l y wrong as t o c o n s t i t u t e an abuse of 

d i s c r e t i o n . " ) . 

The f a t h e r has not c i t e d any a u t h o r i t y t o s u p p o r t h i s 

argument t h a t the t r i a l c o u r t c o u l d not have c o n s i d e r e d the 

mother's s t u d e n t - l o a n debt t o be m a r i t a l debt. 

"Rule 2 8 ( a ) ( 1 0 ) , A l a . R. App. P., r e q u i r e s t h a t 
arguments i n an a p p e l l a n t ' s b r i e f c o n t a i n ' c i t a t i o n s 
t o the cases, s t a t u t e s , o t h e r a u t h o r i t i e s , and p a r t s 
of the r e c o r d r e l i e d on.' ... [ I ] t i s w e l l s e t t l e d 
t h a t a [ p a r t y ' s ] f a i l u r e t o comply w i t h the 
r e q u i r e m e n t s of Rule 28(a)(10) r e q u i r i n g c i t a t i o n of 
a u t h o r i t y i n s u p p o r t of the arguments p r e s e n t e d 
p r o v i d e s t h i s C ourt w i t h a b a s i s f o r d i s r e g a r d i n g 
those arguments. Ex p a r t e Showers, 812 So. 2d 277, 
281 ( A l a . 2001)." 

S t a t e Farm Mut. Auto. I n s . Co. v. M o t l e y , 909 So. 2d 806, 822 

( A l a . 2005). Because the f a t h e r has f a i l e d t o c i t e any 

a u t h o r i t y t o s u p p o r t h i s argument, we w i l l not c o n s i d e r i t . 

A c c o r d i n g l y , the p r o v i s i o n of the d i v o r c e judgment r e q u i r i n g 

the f a t h e r t o pay the mother $7,000 i s a f f i r m e d . 

C o n c l u s i o n 
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The judgment of the t r i a l c o u r t i s a f f i r m e d . The 

f a t h e r ' s motion t o s t r i k e s p e c i f i c p o r t i o n s of the mother's 

b r i e f on a p p e a l i s d e n i e d , and the mother's motion t o s t r i k e 

the f a t h e r ' s r e p l y b r i e f i s d e n i e d . However, we note t h a t 

t h i s c o u r t has c o n s i d e r e d o n l y the e v i d e n c e p r o p e r l y p r e s e n t e d 

t o the t r i a l c o u r t and c o n t a i n e d i n the r e c o r d on a p p e a l . 

AFFIRMED. 

Thompson, P.J., and P i t t m a n , Thomas, and Moore, J J . , 
concur. 
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