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BRYAN, Judge. 

P a t r i c i a Ann W o r r e l l a p peals from a judgment of the 

Escambia C i r c u i t C ourt ("the c i r c u i t c o u r t " ) d i s m i s s i n g her 

app e a l from a condemnation judgment of the Probate C o u r t of 

Escambia County ("the p r o b a t e c o u r t " ) . We a f f i r m . 
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On September 10, 2009, Joseph C. S h e l l and Gwynne S h e l l 

f i l e d i n the p r o b a t e c o u r t a c o m p l a i n t s e e k i n g the 

condemnation of a r i g h t - o f - w a y a c r o s s W o r r e l l ' s l a n d ("the 

r i g h t - o f - w a y " ) p u r s u a n t t o § 18-3-1 e t seq., A l a . Code 1975. 

Answering the c o m p l a i n t , W o r r e l l d e n i e d t h a t the S h e l l s were 

e n t i t l e d t o the condemnation of the r i g h t - o f - w a y . F o l l o w i n g a 

h e a r i n g , the p r o b a t e c o u r t , on March 5, 2010, s i g n e d an o r d e r 

g r a n t i n g the S h e l l s ' c o m p l a i n t . 1 A l s o on March 5, 2010, the 

p r o b a t e c o u r t s i g n e d a second o r d e r a p p o i n t i n g t h r e e 

commissioners t o determine the amount of damages and 

compensation t o which W o r r e l l was e n t i t l e d . 2 On March 15, 

1 I n p e r t i n e n t p a r t , § 18-3-3, A l a . Code 1975, p r o v i d e s 
t h a t "the same p r o c e e d i n g s s h a l l be had [ i n cases s e e k i n g 
condemnation of a r i g h t - o f - w a y by a p r i v a t e p a r t y ] as i n cases 
of condemnation of l a n d s f o r p u b l i c uses as p r o v i d e d by 
c h a p t e r 1 [ A ] of t h i s t i t l e . " ( S e c t i o n 18-3-3 was not amended 
when Chapter 1 of T i t l e 18, A l a . Code 1975, was r e p e a l e d and 
r e p l a c e d by Chapter 1A. See A l a . A c t s 1985, A c t No. 85-548.) 
In p e r t i n e n t p a r t , § 18-1A-276, A l a . Code 1975, p r o v i d e s t h a t , 
" w i t h i n 10 days a f t e r the h e a r i n g [ r e g a r d i n g the c o m p l a i n t 
s e e k i n g condemnation, the p r o b a t e c o u r t ] s h a l l make an o r d e r 
g r a n t i n g o r r e f u s i n g the c o m p l a i n t . " 

2 I n p e r t i n e n t p a r t , § 18-1A-279, A l a . Code 1975, p r o v i d e s 
t h a t , " [ i ] f the c o m p l a i n t be g r a n t e d , i n whole or i n p a r t , 
w i t h i n 10 days a f t e r the c o m p l a i n t i s g r a n t e d , the judge of 
p r o b a t e must a p p o i n t t h r e e c i t i z e n s of the county i n which the 
l a n d s sought t o be condemned are s i t u a t e d " as commissioners t o 
a s s e s s the damages and compensation t o which the condemnee i s 
e n t i t l e d . 
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2010, W o r r e l l r e c e i v e d by f a c s i m i l e t r a n s m i s s i o n a copy of the 

March 5, 2010, o r d e r g r a n t i n g the S h e l l s ' c o m p l a i n t . 

On March 16, 2010, the commissioners r e p o r t e d t o the 

p r o b a t e c o u r t i n w r i t i n g t h a t they had a s s e s s e d damages and 

compensation i n the amount of $3,000. 3 On March 23, 2010, the 

p r o b a t e c o u r t s i g n e d another o r d e r i d e n t i c a l t o the March 5, 

2010, o r d e r g r a n t i n g the S h e l l s ' c o m p l a i n t . 

On March 25, 2010, W o r r e l l r e c e i v e d a c e r t i f i e d copy of 

the p r o b a t e c o u r t ' s March 23, 2010, o r d e r . That same day, 

W o r r e l l f i l e d a n o t i c e of a p p e a l i n the c i r c u i t c o u r t . As of 

March 25, 2010, the p r o b a t e c o u r t had s i g n e d two o r d e r s 

g r a n t i n g the S h e l l s ' c o m p l a i n t p u r s u a n t t o § 18-1A-276, A l a . 

Code 1975; however, as of t h a t d a t e , the p r o b a t e c o u r t had not 

s i g n e d an o r d e r condemning the r i g h t - o f - w a y p u r s u a n t t o § 18-

1A-282, A l a . Code 1975, which p r o v i d e s , i n p e r t i n e n t p a r t , 

t h a t , " w i t h i n seven days [ a f t e r the commissioners make t h e i r 

r e p o r t i n w r i t i n g r e g a r d i n g t h e i r assessment of the damages 

and compensation], the p r o b a t e c o u r t must i s s u e an o r d e r t h a t 

3 I n p e r t i n e n t p a r t , § 18-1A-282, A l a . Code 1975, p r o v i d e s 
t h a t " [ t ] h e commissioners must, w i t h i n 20 days from t h e i r 
appointment, make a r e p o r t i n w r i t i n g t o the p r o b a t e c o u r t 
s t a t i n g the amount of damages and compensation a s c e r t a i n e d and 
a s s e s s e d by them " 
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the r e p o r t be r e c o r d e d and the p r o p e r t y be condemned upon 

payment or d e p o s i t i n t o the p r o b a t e c o u r t of the damages and 

compensation so a s s e s s e d . " Moreover, § 18-1A-283, A l a . Code 

1975, p r o v i d e s , i n p e r t i n e n t p a r t , t h a t an appe a l from a 

judgment of condemnation s i g n e d p u r s u a n t t o § 18-1A-282 i s t o 

be p e r f e c t e d "by f i l i n g i n the p r o b a t e c o u r t r e n d e r i n g t h a t 

judgment a w r i t t e n n o t i c e of appe a l " (Emphasis added.) 

On March 26, 2010, the S h e l l s d e p o s i t e d $4,350 i n t o the 

p r o b a t e c o u r t . 4 That same day, the p r o b a t e c o u r t s i g n e d an 

o r d e r t i t l e d " F i n a l Order of Condemnation," which adopted the 

r e p o r t of the commissioners, o r d e r e d t h a t the c o m m i s s i o n e r s ' 

r e p o r t and the p r o b a t e c o u r t ' s o r d e r s be r e c o r d e d , awarded 

fees t o t a l i n g $1,350 t o the commissioners, o r d e r e d the S h e l l s 

t o pay the c o m m i s s i o n e r s ' f e e s , found t h a t the S h e l l s had 

d e p o s i t e d i n t o the p r o b a t e c o u r t the $3,000 i n damages and 

compensation a s s e s s e d by the commissioners, found t h a t the 

S h e l l s had p a i d a l l c o u r t c o s t s , o r d e r e d t h a t the $3,000 

d e p o s i t e d i n t o the p r o b a t e c o u r t by the S h e l l s be p a i d t o 

W o r r e l l , and condemned the r i g h t - o f - w a y . 

4The $4,350 i n c l u d e d $3,000 t o pay the c o m m i s s i o n e r s ' 
assessment of the damages and compensation due W o r r e l l p l u s 
$1,350 t o cover the c o m m i s s i o n e r s ' f e e s . 
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On March 29, 2010, W o r r e l l r e c e i v e d a c e r t i f i e d copy of 

the p r o b a t e c o u r t ' s March 5, 2010, o r d e r g r a n t i n g the S h e l l s ' 

c o m p l a i n t . On March 30, 2010, W o r r e l l r e c e i v e d a c e r t i f i e d 

copy of the p r o b a t e c o u r t ' s March 26, 2010, f i n a l o r d e r of 

condemnation. A l s o on March 30, 2010, W o r r e l l f i l e d an amended 

n o t i c e of a p p e a l i n the c i r c u i t c o u r t . 

On May 3, 2010, the S h e l l s moved the c i r c u i t c o u r t t o 

d i s m i s s W o r r e l l ' s a p p e a l on the ground t h a t the c i r c u i t c o u r t 

l a c k e d j u r i s d i c t i o n over the a p p e a l . On May 4, 2010, W o r r e l l 

moved the p r o b a t e c o u r t t o s e t a s i d e the March 26, 2010, f i n a l 

o r d e r of condemnation. A l s o on May 4, 2010, W o r r e l l f i l e d a 

n o t i c e of a p p e a l i n the p r o b a t e c o u r t . On May 6, 2010, the 

S h e l l s f i l e d an amended motion t o d i s m i s s t h a t a s s e r t e d t h a t 

the c i r c u i t c o u r t l a c k e d j u r i s d i c t i o n over W o r r e l l ' s a p p e a l on 

the ground t h a t W o r r e l l had not p e r f e c t e d her a p p e a l i n 

accordance w i t h the s t a t u t e g o v e r n i n g such a p p e a l s . 5 A l s o on 

5As n oted above, § 18-1A-283 r e q u i r e s t h a t a n o t i c e of 
a p p e a l t o the c i r c u i t c o u r t from the p r o b a t e c o u r t ' s o r d e r 
condemning the p r o p e r t y p u r s u a n t t o § 18-1A-282 must be f i l e d 
i n the p r o b a t e c o u r t . Moreover, § 18-1A-283 r e q u i r e s t h a t such 
a n o t i c e be f i l e d w i t h i n 30 days of the "making" of the 
p r o b a t e c o u r t ' s o r d e r p u r s u a n t t o § 18-1A-282. In B o u t w e l l v. 
S t a t e , 988 So. 2d 1015, 1021 ( A l a . 2007), the supreme c o u r t 
h e l d t h a t a condemnation o r d e r i s "made" on the date the o r d e r 
s t a t e s i t was "done," i . e . , on the date i t was s i g n e d . 
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May 6, 2010, the p r o b a t e c o u r t s i g n e d an o r d e r d e t e r m i n i n g 

t h a t i t no l o n g e r had j u r i s d i c t i o n t o c o n s i d e r W o r r e l l ' s 

motion t o s e t a s i d e the f i n a l o r d e r of condemnation. On May 

10, 2010, W o r r e l l f i l e d i n the c i r c u i t c o u r t an o b j e c t i o n t o 

the S h e l l s ' motion t o d i s m i s s . As grounds f o r her o b j e c t i o n , 

W o r r e l l a s s e r t e d : 

"1. Code of Alabama 1975 § 1 2 - 1 1 - 3 0 ( 4 ) . [ 6 ] T h i s 
s t a t u t e r e q u i r e s the C i r c u i t C o u r t s t o s u p e r i n t e n d 
the P r o b a t e and o t h e r lower c o u r t s . 

"2. That n o t i c e by the P r o b a t e C o u r t i n t h i s 
m a t t e r was d e f i c i e n t i n t h a t the P r o b a t e C o u r t 
f a i l e d t o p r o v i d e n o t i c e under Code of Alabama 1975 
§ 18-1A-282. [ 7 ] S i n c e the n o t i c e from the P r o b a t e 
C o u r t i s d e f i c i e n t and v i o l a t e s the r e quirements of 
the law, then the n o t i c e of the judgment(s) p r o v i d e d 
by the P r o b a t e C o u r t i s a l s o d e f i c i e n t o r a t l e a s t 
i n t e r l o c u t o r y , u n t i l the P r o b a t e amends i t s o r d e r t o 
i n c l u d e the n o t i c e . 

"3. Based upon the f a c t s of t h i s case the 
d o c t r i n e of e q u i t a b l e e s t o p p e l a l l o w s f o r t h i s 
m a t t e r t o be h e a r d i n C i r c u i t C o u r t . [ B o u t w e l l v.  
S t a t e ] , 988 So. 2d 1015 ( A l a . 2007). 

6 S e c t i o n 12-11-30(4) p r o v i d e s t h a t " [ t ] h e c i r c u i t c o u r t 
s h a l l e x e r c i s e a g e n e r a l s u p e r i n t e n d e n c e over a l l d i s t r i c t 
c o u r t s , m u n i c i p a l c o u r t s , and p r o b a t e c o u r t s . " 

7 I n p e r t i n e n t p a r t , § 18-1A-282 p r o v i d e s t h a t "[a] n o t i c e 
of e n t r y of [the o r d e r condemning the r i g h t - o f - w a y ] and the 
amount of the award s h a l l i m m e d i a t e l y be m a i l e d by f i r s t c l a s s 
m a i l t o each p a r t y whose address i s known, t o g e t h e r w i t h a  
n o t i c e of the r i g h t t o a p p e a l t h e r e f r o m t o the c i r c u i t c o u r t  
w i t h i n 30 days from the date of such o r d e r . " (Emphasis added.) 
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"4. That the r u l i n g of the Probate Court i s not 
i n accordance w i t h law and i s t h e r e f o r e s u b j e c t t o 
rev i e w . See Ex p a r t e L u l a D e l l C a r t e r , 772 So. 2d 
1117 ( A l a . 2000), and Code of Alabama 1975 § 18-1A-
282. 

"5. That the r u l i n g v i o l a t e s [ A r t i c l e I,] 
S e c t i o n 23 of the Alabama C o n s t i t u t i o n [of 1901], 
which c l e a r l y s t a t e s , ' . . . [ B ] u t p r i v a t e p r o p e r t y 
s h a l l not be ta k e n f o r , o r a p p l i e d t o p u b l i c use, 
u n l e s s j u s t compensation be f i r s t made t h e r e f o r e ; 
nor s h a l l p r i v a t e p r o p e r t y be taken f o r p r i v a t e use, 
or f o r use of c o r p o r a t i o n s , o t h e r than m u n i c i p a l , 
w i t h o u t the consent of the owner; p r o v i d e d , however, 
the l e g i s l a t u r e may by law secure t o persons or 
c o r p o r a t i o n s the r i g h t of way over the l a n d s of 
o t h e r persons or c o r p o r a t i o n s , and by g e n e r a l laws 
p r o v i d e f o r and r e g u l a t e the e x e r c i s e by persons and 
c o r p o r a t i o n s of the r i g h t s h e r e i n r e s e r v e d ; but j u s t 
compensation s h a l l , i n a l l c a s e s , be f i r s t made t o 
the owner'. C o n s t i t u t i o n of Alabama 1901 [, A r t . I,] 
§ 23. [ W o r r e l l ] has r e c e i v e d no compensation i n 
accordance w i t h t h i s C o n s t i t u t i o n a l mandate[;] 
t h e r e f o r e the judgment(s) rendered i n March of 2010 
by the Probate C o u r t of Escambia County i s v o i d , o r 
a t l e a s t i n t e r l o c u t o r y u n t i l such time as payment i s 
made. 

"6. C l a i m s of [ W o r r e l l ] b e f o r e t h i s , the C i r c u i t 
C o u r t , i n v o l v e m a t t e r s of e q u i t y , and c o r r e c t n e s s of 
law, b o t h of which are under the j u r i s d i c t i o n of 
t h i s C i r c u i t C o u r t . Code of Alabama 1975 § 12-11-31 
and [ B o u t w e l l v. S t a t e ] , 988 So. 2d 1015 ( A l a . 
2007). 

" I t i s the c l a i m of [ W o r r e l l ] t h a t a p p e a l t o the 
C i r c u i t C ourt was and i s p r o p e r under [§] 
12-11-30(4) which s t a t e s , 'The c i r c u i t c o u r t s h a l l 
e x e r c i s e g e n e r a l s u p e r i n t e n d e n c e over a l l d i s t r i c t 
c o u r t s , m u n i c i p a l c o u r t s and p r o b a t e c o u r t s . ' 

" A d d i t i o n a l l y , i t i s the c l a i m of [ W o r r e l l ] t h a t 
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the n o t i c e of the Probate C o u r t was d e f i c i e n t i n 
t h a t the Court f a i l e d t o comply w i t h s e c t i o n 
18-1A-282. ... T h i s s e c t i o n i s c l e a r i n [ s t a t i n g 
t h a t ] i t i s n e c e s s a r y t h a t the c o u r t g i v e n o t i c e of 
the r i g h t t o a p p e a l . [ 8 ] The Probate Court has y e t t o 
p r o v i d e t h i s r e q u i r e d n o t i c e t o [ W o r r e l l ] [ ; ] 
t h e r e f o r e , the o r d e r date cannot be v a l i d . " 

On May 25, 2010, the S h e l l s s u b m i t t e d , i n s u p p o r t of 

t h e i r motion t o d i s m i s s , a copy of the May 6, 2010, o r d e r of 

the p r o b a t e c o u r t h o l d i n g t h a t i t no l o n g e r had j u r i s d i c t i o n 

t o c o n s i d e r W o r r e l l ' s motion t o s e t a s i d e the March 26, 2010, 

f i n a l o r d e r of condemnation and a copy of a r e c e i p t i n which 

the p r o b a t e c o u r t acknowledged r e c e i v i n g the $4,350 the S h e l l s 

had d e p o s i t e d i n the p r o b a t e c o u r t on March 26, 2010. 

F o l l o w i n g a h e a r i n g r e g a r d i n g the S h e l l s ' motion t o 

d i s m i s s , the c i r c u i t c o u r t e n t e r e d a judgment d i s m i s s i n g 

W o r r e l l ' s a p p e a l on the ground t h a t the c i r c u i t c o u r t l a c k e d 

j u r i s d i c t i o n . The c i r c u i t c o u r t ' s judgment s t a t e d : 

" T h i s m a t t e r comes b e f o r e the Court on the 
motion t o d i s m i s s f i l e d by the a p p e l l e e s Joseph C. 
S h e l l and Gwynne S h e l l . An o r d e r of condemnation was 
e n t e r e d by the Probate Court of Escambia County on 
March 26, 2010 and payment was made i n accordance 
w i t h the o r d e r of condemnation on the same d a t e . 
P a t r i c i a Ann W o r r e l l f i l e d a n o t i c e of a p p e a l from 
p r o b a t e c o u r t t o c i r c u i t c o u r t on March 25, 2010. 
T h i s n o t i c e of a p p e a l was f i l e d i n the Escambia 

8See supra note 7. 
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County C i r c u i t C o u r t . On May 4, 2010, P a t r i c i a Ann 
W o r r e l l f i l e d a n o t i c e of ap p e a l i n the p r o b a t e 
c o u r t . 

" S e c t i o n 18-1A-283 of the Alabama Code s t a t e s 
t h a t any of the p a r t i e s may appeal from the o r d e r of 
condemnation t o the c i r c u i t c o u r t of the county 
w i t h i n t h i r t y days from the making of the o r d e r of 
condemnation by f i l i n g i n the p r o b a t e c o u r t 
r e n d e r i n g the judgment a w r i t t e n n o t i c e of a p p e a l . 
In Pace v. The U t i l i t i e s Board of the C i t y of F o l e y , 
752 So. 2d 510 ( [ A l a . C i v . App.] 1999), the f a c t s 
were i d e n t i c a l t o the f a c t s of the p r e s e n t case. The 
o r i g i n a l n o t i c e of appea l was f i l e d i n c i r c u i t c o u r t 
w i t h i n the t h i r t y day time p e r i o d and a l a t e r n o t i c e 
of a p p e a l was f i l e d i n the p r o b a t e c o u r t a f t e r the 
t h i r t y day time p e r i o d had e x p i r e d . In Pace, the 
Court of C i v i l Appeals found t h a t the requirements 
of S e c t i o n 18-1A-283 are mandatory and the f a i l u r e 
t o p e r f e c t an ap p e a l i n accordance w i t h t h i s s e c t i o n 
d e p r i v e s the c i r c u i t c o u r t of j u r i s d i c t i o n t o hear 
an a p p e a l . 

"The Court f i n d s t h a t the n o t i c e of appea l was 
f i l e d i n the Probate C o u r t of Escambia County 
t h i r t y - n i n e days a f t e r the e n t r y of the o r d e r of 
condemnation. T h e r e f o r e , t h i s C o u r t does not have 
j u r i s d i c t i o n t o e n t e r t a i n the appeal from the 
pr o b a t e c o u r t ' s judgment of condemnation. 
A c c o r d i n g l y , i t i s 

"ORDERED, ADJUDGED AND DECREED t h a t the motion 
t o d i s m i s s f i l e d by Joseph C. S h e l l and Gwynne G. 
S h e l l i s g r a n t e d . " 

On June 25, 2010, W o r r e l l t i m e l y a p pealed t o t h i s c o u r t . 

Because we l a c k e d j u r i s d i c t i o n , we t r a n s f e r r e d the appeal t o 

the supreme c o u r t . The supreme c o u r t then t r a n s f e r r e d the 

app e a l back t o t h i s c o u r t p u r s u a n t t o § 12-2-7(6), A l a . Code 
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1975. 

The f a c t s p e r t i n e n t t o W o r r e l l ' s a p p e a l from the p r o b a t e 

c o u r t ' s March 26, 2010, f i n a l o r d e r of condemnation t o the 

c i r c u i t c o u r t are not i n d i s p u t e . T h e r e f o r e , the i s s u e s b e f o r e 

us are pure q u e s t i o n s of law, and our r e v i e w i s de novo. See  

B o u t w e l l v. S t a t e , 988 So. 2d 1015, 1020 ( A l a . 2007) 

("Boutwell I I " ) . 

W o r r e l l f i r s t argues t h a t Pace v. U t i l i t i e s Board of  

F o l e y , 752 So. 2d 510 ( A l a . C i v . App. 1999), the case the 

c i r c u i t c o u r t r e l i e d on i n d e t e r m i n i n g t h a t W o r r e l l ' s n o t i c e 

of a p p e a l was u n t i m e l y , i s d i s t i n g u i s h a b l e from the case now 

b e f o r e us. S p e c i f i c a l l y , W o r r e l l argues t h a t Pace i s 

d i s t i n g u i s h a b l e because Pace i n v o l v e d a condemnation a c t i o n 

brought by a p u b l i c e n t i t y whereas the case now b e f o r e us 

i n v o l v e s a condemnation a c t i o n brought by p r i v a t e p a r t i e s . 

However, § 18-3-3, A l a . Code 1975, p r o v i d e s t h a t , i n 

condemnation a c t i o n s by p r i v a t e p a r t i e s , "the same p r o c e e d i n g s 

s h a l l be had as i n cases of condemnation of l a n d s f o r p u b l i c 

uses as p r o v i d e d by Chapter 1[A] of t h i s t i t l e . " 9 Moreover, 

9 C h a p t e r 1 of T i t l e 18, A l a . Code 1975, was r e p e a l e d and 
r e p l a c e d by Chapter 1A. See A l a . A c t s 1985, A c t No. 85-548. 
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t h i s c o u r t has h e l d t h a t " [ t ] h e same p r i n c i p l e s s e t f o r t h i n 

the Eminent Domain Code g o v e r n i n g a c t i o n s brought by the s t a t e 

t o condemn l a n d i n g e n e r a l w i l l govern a c t i o n s brought by a 

p r i v a t e p a r t y t o condemn a r i g h t - o f - w a y . " C a r r o l l v. Ward, 814 

So. 2d 287, 289 ( A l a . C i v . App. 2001). Consequently, we f i n d 

no m e r i t i n W o r r e l l ' s argument t h a t Pace i s d i s t i n g u i s h a b l e 

because i t i n v o l v e d a condemnation a c t i o n brought by a p u b l i c 

e n t i t y r a t h e r than a condemnation a c t i o n brought by p r i v a t e 

p a r t i e s . 

W o r r e l l a l s o argues t h a t Pace i s d i s t i n g u i s h a b l e because, 

W o r r e l l says, i n Pace t h e r e i s no i n d i c a t i o n t h a t the p r o b a t e 

c o u r t f a i l e d t o g i v e the p a r t i e s t i m e l y n o t i c e of t h e i r r i g h t 

t o a p p e a l t o the c i r c u i t c o u r t w i t h i n 30 days as r e q u i r e d by 

§ 18-1A-282 1 0 whereas, i n the case now b e f o r e us, i t i s 

u n d i s p u t e d t h a t the p r o b a t e c o u r t f a i l e d t o g i v e the p a r t i e s 

such n o t i c e . C i t i n g B o u t w e l l I I , s u p r a , W o r r e l l f u r t h e r argues 

t h a t , because the p r o b a t e c o u r t d i d not g i v e her n o t i c e of her 

r i g h t t o a p p e a l , the d o c t r i n e of e q u i t a b l e e s t o p p e l s h o u l d be 

a p p l i e d so as t o e x t e n d the p e r i o d f o r her t o f i l e her n o t i c e 

of a p p e a l t o May 4, 2010, the date she f i l e d her n o t i c e of 

1 0See supra note 7. 
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ap p e a l i n the p r o b a t e c o u r t . 

In B o u t w e l l I I , the p r o b a t e judge s i g n e d the judgment of 

condemnation p u r s u a n t t o § 18-1A-282 on January 26, 2004, and 

r e c o r d e d i t i n the minutes of the p r o b a t e c o u r t on January 27, 

2004. On F e b r u a r y 25, 2004, the 30th day a f t e r the p r o b a t e 

judge had s i g n e d the judgment of condemnation, the condemnee 

and h i s a t t o r n e y c o n t a c t e d the p r o b a t e judge r e g a r d i n g the 

d e a d l i n e f o r f i l i n g the condemnee's n o t i c e of a p p e a l . The 

p r o b a t e judge i n f o r m e d them t h a t a n o t i c e of a p p e a l f i l e d the 

next day, i . e . , F e b r u a r y 26, which was the 31st day a f t e r the 

p r o b a t e judge had s i g n e d the judgment of condemnation, would 

be t i m e l y . 

The condemnee f i l e d h i s n o t i c e of a p p e a l on F e b r u a r y 26; 

however, the c i r c u i t c o u r t d i s m i s s e d the condemnee's appea l on 

the ground t h a t h i s n o t i c e of a p p e a l was not t i m e l y f i l e d . The 

condemnee then a p p e a l e d from the judgment of the c i r c u i t 

c o u r t . T h i s c o u r t r e v e r s e d the judgment of the c i r c u i t c o u r t 

on the ground t h a t the 30-day p e r i o d f o r the condemnee t o f i l e 

h i s n o t i c e of a p p e a l had begun r u n n i n g on January 27, the date 

the p r o b a t e judge r e c o r d e d the judgment of condemnation i n the 

minutes of the p r o b a t e c o u r t , r a t h e r than on January 26, the 
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date the p r o b a t e judge s i g n e d the judgment, and, t h e r e f o r e , 

the condemnee's a p p e a l t o the c i r c u i t c o u r t was f i l e d w i t h i n 

30 days of the "making" of the judgment w i t h i n the meaning of 

§ 18-1A-283. B o u t w e l l v. S t a t e , 988 So. 2d 1012, 1015 ( A l a . 

C i v . App. 2005) ("Boutwell I") . 

On c e r t i o r a r i r e v i e w , the supreme c o u r t i n B o u t w e l l I I 

a f f i r m e d the judgment of t h i s c o u r t i n B o u t w e l l I , but i t d i d 

so on the b a s i s o f a d i f f e r e n t r a t i o n a l e . The supreme c o u r t 

h e l d t h a t the judgment of condemnation was "made" w i t h i n the 

meaning of § 18-1A-283 on the date the o r d e r s t a t e d t h a t i t 

was "done," i . e . , the date the p r o b a t e judge had s i g n e d i t , 

r a t h e r than on the date the p r o b a t e judge had r e c o r d e d i t i n 

the minutes of the p r o b a t e c o u r t and t h a t , t h e r e f o r e , the 

condemnee's n o t i c e of a p p e a l was not t i m e l y f i l e d because i t 

was f i l e d on the 31st day a f t e r the p r o b a t e judge had s i g n e d 

the judgment. 988 So. 2d a t 1020-21. However, the supreme 

c o u r t f u r t h e r h e l d t h a t the d o c t r i n e of e q u i t a b l e e s t o p p e l 

s h o u l d be a p p l i e d so as t o e x t e n d the p e r i o d f o r the condemnee 

t o f i l e h i s n o t i c e of a p p e a l t o the 31st day a f t e r the p r o b a t e 

judge had s i g n e d the judgment of condemnation because the 

condemnee had r e l i e d t o h i s d e t r i m e n t on the p r o b a t e judge's 
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erroneous statement t h a t the condemnee's n o t i c e of a p p e a l 

would be t i m e l y f i l e d i f i t was f i l e d on F e b r u a r y 26, the 31st 

day a f t e r the p r o b a t e judge had s i g n e d the judgment of 

condemnation. 988 So. 2d a t 1021-27. In h o l d i n g t h a t the date 

a p r o b a t e c o u r t "makes" a judgment of condemnation w i t h i n the 

meaning of § 18-1A-283 i s the date the p r o b a t e judge s i g n s the 

judgment of condemnation, the supreme c o u r t s t a t e d , "we are 

m i n d f u l of the p o t e n t i a l u n f a i r n e s s t h a t c o u l d r e s u l t i f a 

p r o b a t e c o u r t d r a f t e d and s i g n e d an o r d e r of condemnation, y e t 

f a i l e d t o n o t i f y the p a r t i e s of the o r d e r , t h e r e b y 

compromising t h e i r time f o r t a k i n g an a p p e a l . " 988 So. 2d a t 

1021 (emphasis added; f o o t n o t e o m i t t e d ) . However, the supreme 

c o u r t d i d not address the e f f e c t of a f a i l u r e by the p r o b a t e 

c o u r t t o n o t i f y the p a r t i e s of t h e i r r i g h t t o a p p e a l . 

We d i s a g r e e w i t h W o r r e l l ' s argument t h a t i n B o u t w e l l I I 

mandates t h a t the d o c t r i n e of e q u i t a b l e e s t o p p e l s h o u l d be 

a p p l i e d i n the case now b e f o r e us so as t o e x t e n d the p e r i o d 

f o r her t o f i l e her n o t i c e of a p p e a l t o May 4, 2010. W o r r e l l 

i s not e n t i t l e d t o the a p p l i c a t i o n of the d o c t r i n e of 

e q u i t a b l e e s t o p p e l u n l e s s she can prove t h a t she r e l i e d on a 

m i s l e a d i n g communication, e i t h e r by words, conduct, or 
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s i l e n c e , on the p a r t of the p r o b a t e c o u r t t h a t caused her 

f a i l u r e t o p e r f e c t her a p p e a l . See C r e s t Const. Corp. v. 

Shelby County Bd. of Educ., 612 So. 2d 425, 430 ( A l a . 1992). 

In C r e s t Const. Corp., the supreme c o u r t s t a t e d : 

"The elements of e q u i t a b l e e s t o p p e l a r e : 

"'(1) The p e r s o n a g a i n s t whom e s t o p p e l i s 
a s s e r t e d , who u s u a l l y must have knowledge 
of the f a c t s , communicates something i n a  
m i s l e a d i n g way, e i t h e r by words, conduct,  
or s i l e n c e , w i t h the i n t e n t i o n t h a t the 
communication w i l l be a c t e d on; (2) the 
p e r s o n s e e k i n g t o a s s e r t e s t o p p e l , who 
l a c k s knowledge of the f a c t s , r e l i e s upon 
t h a t communication; and (3) the p e r s o n 
r e l y i n g would be harmed m a t e r i a l l y i f the 
a c t o r i s l a t e r p e r m i t t e d t o a s s e r t a c l a i m 
i n c o n s i s t e n t w i t h h i s e a r l i e r conduct.'" 

612 So. 2d a t 425 (emphasis added) ( q u o t i n g G e n e r a l E l e c . 

C r e d i t Corp. v. S t r i c k l a n d D i v . of Rebel Lumber Co., 437 So. 

2d 1240, 1243 ( A l a . 1983)). There i s no e v i d e n c e i n d i c a t i n g 

t h a t W o r r e l l ' s f a i l u r e t o p e r f e c t her a p p e a l was caused by her 

r e l i a n c e on a m i s l e a d i n g communication, e i t h e r by words, 

conduct, or s i l e n c e , on the p a r t of the p r o b a t e c o u r t . 

A l t h o u g h W o r r e l l complains t h a t the p r o b a t e c o u r t d i d not 

n o t i f y her t h a t she had a r i g h t t o a p p e a l w i t h i n 30 days, she 

f i l e d a n o t i c e of a p p e a l , i . e . , the March 30, 2010, amended 

n o t i c e of a p p e a l she f i l e d i n the c i r c u i t c o u r t , w i t h i n 30 
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days a f t e r the p r o b a t e c o u r t s i g n e d the March 26, 2010, f i n a l 

o r d e r of condemnation -- she j u s t f i l e d i t i n the wrong c o u r t . 

S e c t i o n 18-1A-282 does not r e q u i r e the p r o b a t e c o u r t t o n o t i f y 

the p a r t i e s t h a t t h e i r n o t i c e s of a p p e a l must be f i l e d i n the 

p r o b a t e c o u r t r a t h e r than i n the c i r c u i t c o u r t . A c c o r d i n g l y , 

we conclude t h a t the f a i l u r e of the p r o b a t e c o u r t t o n o t i f y 

W o r r e l l t h a t she had a r i g h t t o a p p e a l w i t h i n 30 days does not 

c o n s t i t u t e a v a l i d b a s i s f o r h o l d i n g t h a t e q u i t a b l e e s t o p p e l 

s h o u l d be a p p l i e d so as t o e x t e n d the p e r i o d f o r her t o f i l e 

h er n o t i c e of a p p e a l t o May 4, 2010. Moreover, because the 

f a i l u r e of the p r o b a t e c o u r t t o g i v e her t h a t n o t i c e does not 

e n t i t l e her t o the e x t e n s i o n of the p e r i o d t o f i l e her n o t i c e 

of a p p e a l , the case now b e f o r e us cannot be d i s t i n g u i s h e d from 

Pace based on the f a i l u r e of the p r o b a t e c o u r t t o g i v e her 

t h a t n o t i c e . 

W o r r e l l a l s o argues t h a t the March 23, 2010, o r d e r of the 

p r o b a t e c o u r t g r a n t i n g the S h e l l ' s c o m p l a i n t was i n v a l i d 

because, she says, i t d i d not comply w i t h the r e q u i r e m e n t s of 

§ 18-1A-283. However, the r e c o r d on a p p e a l does not i n d i c a t e 

t h a t W o r r e l l p r e s e n t e d t h a t argument t o the c i r c u i t c o u r t . 

" T h i s Court cannot c o n s i d e r arguments r a i s e d f o r the f i r s t 
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time on a p p e a l ; r a t h e r , our r e v i e w i s r e s t r i c t e d t o the 

e v i d e n c e and arguments c o n s i d e r e d by the t r i a l c o u r t . " Andrews  

v. M e r r i t t O i l Co., 612 So. 2d 409, 410 ( A l a . 1992) . 

T h e r e f o r e , we do not c o n s i d e r t h i s argument. 

W o r r e l l a l s o argues t h a t the p r o b a t e c o u r t ' s March 26, 

2010, f i n a l o r d e r of condemnation i s v o i d because, she says, 

(1) i t was s i g n e d more than seven days a f t e r the March 16, 

2010, r e p o r t of the commissioners and (2) i t was s i g n e d b e f o r e 

any payment of compensation t o W o r r e l l . However, we cannot 

c o n s i d e r those arguments because the r e c o r d on a p p e a l does not 

i n d i c a t e t h a t W o r r e l l p r e s e n t e d those arguments t o the c i r c u i t 

c o u r t . See Andrews. 

C i t i n g § 12-11-11, A l a . Code 1975, 1 1 W o r r e l l appears t o 

1 1 S e c t i o n 12-11-11 p r o v i d e s : 

"Whenever i t s h a l l appear t o the c o u r t t h a t any 
case f i l e d t h e r e i n s h o u l d have been brought i n 
another c o u r t i n the same county, the c o u r t s h a l l 
make an o r d e r t r a n s f e r r i n g the case t o the p r o p e r 
c o u r t , and the c l e r k or r e g i s t e r s h a l l f o r t h w i t h 
c e r t i f y the p l e a d i n g s , p r o c e s s , c o s t s and o r d e r t o 
the c o u r t t o which the case i s t r a n s f e r r e d , and the 
case s h a l l be d o c k e t e d and p r o c e e d i n the c o u r t t o 
which i t i s t r a n s f e r r e d , and the c o s t s a c c r u e d i n 
the c o u r t i n which the case was o r i g i n a l l y f i l e d 
s h a l l a b i d e by the r e s u l t of the case i n the c o u r t 
t o which t r a n s f e r r e d . " 
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argue t h a t the c i r c u i t c o u r t e r r e d i n f a i l i n g t o t r a n s f e r t o 

the p r o b a t e c o u r t the n o t i c e s of a p p e a l she had f i l e d i n the 

c i r c u i t c o u r t . However, we cannot c o n s i d e r t h a t argument 

because the r e c o r d on a p p e a l does not i n d i c a t e t h a t W o r r e l l 

p r e s e n t e d i t t o the c i r c u i t c o u r t . See Andrews. 

C i t i n g § 1 2-11-30(4), 1 2 W o r r e l l a l s o argues t h a t the 

c i r c u i t c o u r t e r r e d i n d e t e r m i n i n g t h a t i t d i d not have 

j u r i s d i c t i o n over her a p p e a l because, she says, the c i r c u i t 

c o u r t had a d u t y t o s u p e r i n t e n d the p r o b a t e c o u r t . However, 

W o r r e l l c i t e s no l e g a l a u t h o r i t y s u p p o r t i n g the p r o p o s i t i o n 

t h a t § 12-11-30(4) a u t h o r i z e s the c i r c u i t c o u r t t o e x e r c i s e 

j u r i s d i c t i o n over an a p p e a l from a condemnation judgment t h a t 

has not been p e r f e c t e d i n accordance w i t h § 18-1A-283, and 

Pace i n d i c a t e s t h a t t h a t p r o p o s i t i o n has no m e r i t . 

A c c o r d i n g l y , based on the a u t h o r i t y of Pace, we r e j e c t 

W o r r e l l ' s argument t h a t § 12-11-30(4) a u t h o r i z e d the c i r c u i t 

c o u r t t o e x e r c i s e j u r i s d i c t i o n over her a p p e a l d e s p i t e her 

f a i l u r e t o p e r f e c t her a p p e a l i n accordance w i t h § 18-1A-283. 

F i n a l l y , W o r r e l l argues t h a t the p r o b a t e c o u r t ' s o r d e r s 

are i n v a l i d because, she says, they c o n f l i c t w i t h A r t i c l e I , 

1 2See supra note 6. 
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S e c t i o n 23, of the Alabama C o n s t i t u t i o n of 1901, which, she 

says, r e q u i r e d t h a t she be p a i d j u s t compensation b e f o r e the 

pr o b a t e c o u r t condemned the r i g h t - o f - w a y . S e c t i o n 18-1A-282 

p r o v i d e s t h a t , a f t e r the commissioners make t h e i r r e p o r t i n 

w r i t i n g r e g a r d i n g t h e i r assessment of damages and compensation 

f o r the condemnation, "the pr o b a t e c o u r t must i s s u e an o r d e r 

t h a t the r e p o r t be r e c o r d e d and the p r o p e r t y be condemned upon 

payment or d e p o s i t i n t o the p r o b a t e c o u r t of the damages and 

compensation ... a s s e s s e d [by the commissioners] 

(Emphasis added.) In the case now b e f o r e us, the p r o b a t e c o u r t 

found i n i t s March 26, 2010, f i n a l o r d e r of condemnation t h a t 

the S h e l l s had a l r e a d y d e p o s i t e d i n t o the p r o b a t e c o u r t the 

amount of the damages and compensation a s s e s s e d by the 

commissioners, and, t h e r e f o r e , i t condemned the r i g h t - o f - w a y . 

The p r o b a t e c o u r t a l s o o r d e r e d t h a t the damages and 

compensation d e p o s i t e d i n t o the p r o b a t e c o u r t by the S h e l l s be 

p a i d t o W o r r e l l . In S t a t e ex r e l . C i t y of M o b i l e v. W i l l i a m s , 

222 A l a . 274, 275, 132 So. 321, 322 (1931), the supreme c o u r t 

h e l d t h a t a condemnation o r d e r s i g n e d p u r s u a n t t o a 

p r e d e c e s s o r of § 18-1A-282 s h o u l d " c o n t a i n the c o n d i t i o n t h a t 

the condemnation i s e f f e c t i v e 'upon the payment of the damages 
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and compensation so a s s e s s e d and r e p o r t e d or the d e p o s i t of  

the same i n c o u r t [ ] ' (Emphasis added.) W o r r e l l has not 

c i t e d any caselaw h o l d i n g t h a t d e p o s i t i n g the amount of the 

damages and compensation i n the p r o b a t e c o u r t r a t h e r than 

p a y i n g i t t o the condemnee b e f o r e the p r o p e r t y i s condemned 

v i o l a t e s A r t . I , § 23, A l a . Const. 1901. A c c o r d i n g l y , we f i n d 

no m e r i t i n W o r r e l l ' s argument t h a t the p r o b a t e c o u r t ' s o r d e r s 

v i o l a t e d A r t . I , § 23. 

Because W o r r e l l has not p r e s e n t e d a m e r i t o r i o u s argument 

t h a t the c i r c u i t c o u r t e r r e d i n d i s m i s s i n g her appea l from the 

p r o b a t e c o u r t ' s judgment, we a f f i r m the judgment of the 

c i r c u i t c o u r t . 

AFFIRMED. 

Thompson, P.J., and P i t t m a n , Thomas, and Moore, J J . , 
concur. 
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