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THOMAS, Judge. 

In December 2009, R.J. Schweiger, a c t i n g p ro se, f i l e d a 

co m p l a i n t a g a i n s t the Town of Hu r t s b o r o and i t s mayor, R a y f o r d 

T a p l e y ( r e f e r r e d t o c o l l e c t i v e l y as " t h e Town"), s e e k i n g a 

d e c l a r a t o r y judgment and an i n j u n c t i o n based on Schweiger's 
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a l l e g a t i o n s t h a t the Town had breached i t s f i d u c i a r y duty t o 

i t s c i t i z e n s by f a i l i n g t o have a y e a r l y a u d i t performed as 

r e q u i r e d by A l a . Code 1975, § 11-43-85, and by u s i n g moneys 

d e r i v e d from the g a s o l i n e t a x f o r purposes u n r e l a t e d t o r o a d 

maintenance. See Amendment No. 354, A l a . Const. 1901 (now 

A r t . IV, § 111.06, A l a . Const. 1901 ( O f f . Recomp.)) ( s t a t i n g , 

i n p a r t , t h a t "no moneys d e r i v e d from any f e e , e x c i s e s , or 

l i c e n s e t a x e s , l e v i e d by the s t a t e , r e l a t i n g t o f u e l s used f o r 

p r o p e l l i n g ... v e h i c l e s [upon the p u b l i c h i ghways] except pump 

t a x e s , s h a l l be expended f o r o t h e r than c o s t of a d m i n i s t e r i n g 

such laws, s t a t u t o r y r e f u n d s and adjustments a l l o w e d t h e r e i n , 

c o s t of c o n s t r u c t i o n , r e c o n s t r u c t i o n , maintenance and r e p a i r 

of p u b l i c highways and b r i d g e s , c o s t s of highway 

r i g h t s - o f - w a y , payment of highway o b l i g a t i o n s , the c o s t of 

t r a f f i c r e g u l a t i o n , and the expense of e n f o r c i n g s t a t e t r a f f i c 

and motor v e h i c l e l a w s " ) ; see a l s o O p i n i o n of the J u s t i c e s No. 

351, 665 So. 2d 1389, 1391 ( A l a . 1995) ( c o n c l u d i n g t h a t 

"Amendment 354 'earmarks' revenue d e r i v e d from the o p e r a t i o n 

of motor v e h i c l e s on p u b l i c highways f o r c l o s e l y a l l i e d 

p r o j e c t s , such as ' c o n s t r u c t i o n , r e c o n s t r u c t i o n , maintenance 

and r e p a i r of p u b l i c highways and b r i d g e s ' " ) ; and A l a . Code 
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1975, § 40-17-78(3) ( o u t l i n i n g p r o p e r use of revenue from 

g a s o l i n e t a x when used f o r "highway p u r p o s e s " ) . The Town 

moved t o d i s m i s s Schweiger's c o m p l a i n t , r e q u e s t i n g i n t h a t 

motion t h a t the t r i a l c o u r t a s s e s s s a n c t i o n s a g a i n s t Schweiger 

because "the case i s not p l e a d i n good f a i t h and o t h e r w i s e 

f a i l s t o r i s e t o the l e v e l of i n i t i a t i n g l e g a l and/or 

e q u i t a b l e a c t i o n s i n the S t a t e of Alabama." In i t s answer, 

which was f i l e d on the same date as the motion t o d i s m i s s , the 

Town s t a t e d t h a t i t was s e e k i n g " c o u r t c o s t s , defense c o s t s 

and o t h e r s a n c t i o n s a g a i n s t the p l a i n t i f f . " A f t e r a h e a r i n g 

on the motion t o d i s m i s s , the t r i a l c o u r t d i s m i s s e d 

Schweiger's c o m p l a i n t , o r d e r e d Schweiger t o pay c o s t s , and 

o r d e r e d t h a t the Town's a t t o r n e y f e e s were t o become p a r t of 

the c o s t s of the a c t i o n . A f t e r h i s postjudgment motion was 

de n i e d , Schweiger a p p e a l e d the t r i a l c o u r t ' s judgment o r d e r i n g 

him t o pay the Town's a t t o r n e y f e e s t o t h i s c o u r t ; we 

t r a n s f e r r e d the appeal t o our supreme c o u r t because we l a c k e d 

j u r i s d i c t i o n over the a p p e a l , and our supreme c o u r t 

t r a n s f e r r e d the case t o t h i s c o u r t , p u r s u a n t t o A l a . Code 

1975, § 12-2-7(6). 
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N e i t h e r the Town's p l e a d i n g s nor the t r i a l c o u r t ' s 

judgment r e c i t e s the l e g a l b a s i s f o r an i m p o s i t i o n of a t t o r n e y 

f e e s a g a i n s t Schweiger. " I n Alabama, a t t o r n e y s ' f e e s are 

r e c o v e r a b l e o n l y where a u t h o r i z e d by s t a t u t e , when p r o v i d e d i n 

a c o n t r a c t , or by s p e c i a l e q u i t y , such as i n a p r o c e e d i n g 

where the e f f o r t s of an a t t o r n e y c r e a t e a fund out of which 

f e e s may be p a i d . " E a g e r t o n v. W i l l i a m s , 433 So. 2d 436, 450 

( A l a . 1983). However, an award of a t t o r n e y f e e s as a s a n c t i o n 

i s a u t h o r i z e d by the Alabama L i t i g a t i o n A c c o u n t a b i l i t y A c t 

("the ALAA"), c o d i f i e d a t A l a . Code 1975, § 12-19-270 e t seq. 

A l t h o u g h the Town d i d not r e f e r e n c e the ALAA i n i t s 

motion t o d i s m i s s or i n i t s answer, Schweiger t r e a t s the t r i a l 

c o u r t ' s i m p o s i t i o n of a t t o r n e y f e e s as an assessment under the 

ALAA. P u r s u a n t t o the ALAA, a t r i a l c o u r t must a s s e s s 

a t t o r n e y f e e s a g a i n s t a p a r t y who b r i n g s an a c t i o n or a s s e r t s 

a c l a i m or defense t h a t i s " w i t h o u t s u b s t a n t i a l 

j u s t i f i c a t i o n . " A l a . Code 1975, § 12-19-272(a). "Without 

s u b s t a n t i a l j u s t i f i c a t i o n " i s d e f i n e d i n the ALAA as b e i n g 

" f r i v o l o u s , g r o u n d l e s s i n f a c t or i n law, or v e x a t i o u s , or 

i n t e r p o s e d f o r any improper purpose, i n c l u d i n g w i t h o u t 

l i m i t a t i o n , t o cause unnecessary d e l a y or n e e d l e s s i n c r e a s e i n 
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the c o s t of l i t i g a t i o n . " A l a . Code 1975, § 12-19-271(1). We 

agree w i t h Schweiger t h a t the Town's r e q u e s t f o r a t t o r n e y f e e s 

as a s a n c t i o n a g a i n s t Schweiger because "the case i s not p l e a d 

i n good f a i t h and o t h e r w i s e f a i l s t o r i s e t o the l e v e l of 

i n i t i a t i n g l e g a l and/or e q u i t a b l e a c t i o n s i n the S t a t e of 

Alabama" i s tantamount t o an a l l e g a t i o n t h a t Schweiger's 

a c t i o n was i n i t i a t e d " w i t h o u t s u b s t a n t i a l j u s t i f i c a t i o n , " as 

t h a t term i s d e f i n e d i n the ALAA. Thus, we w i l l a n a l y z e the 

m e r i t s of Schweiger's a p p e a l under the ALAA. 

Schweiger f i r s t argues t h a t the t r i a l c o u r t f a i l e d t o 

make the r e q u i r e d f i n d i n g s t o sup p o r t an assessment of 

a t t o r n e y f e e s under the ALAA. Indeed, A l a . Code 1975, § 12¬

19-273, r e q u i r e s a t r i a l c o u r t a s s e s s i n g a t t o r n e y f e e s under 

the ALAA t o " s p e c i f i c a l l y s e t f o r t h the r e a s o n s " u n d e r l y i n g 

i t s d e c i s i o n t o a s s e s s a t t o r n e y f e e s . See a l s o P a c i f i c  

E n t e r s . O i l Co. (USA) v. Howell P e t r o l e u m Corp., 614 So. 2d 

409, 418 ( A l a . 1993) ( " A d d i t i o n a l l y , we w i l l r e q u i r e a t r i a l 

c o u r t making the 'without s u b s t a n t i a l j u s t i f i c a t i o n ' 

d e t e r m i n a t i o n t o make i t s d e t e r m i n a t i o n , the ground or grounds 

upon which i t r e l i e s , and the l e g a l or e v i d e n t i a r y s u p p o r t f o r 

i t s d e t e r m i n a t i o n , a p a r t of the r e c o r d , e i t h e r by d r a f t i n g a 
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s e p a r a t e w r i t t e n o r d e r or by h a v i n g these f i n d i n g s t r a n s c r i b e d 

f o r the o f f i c i a l r e c o r d . " ) . The t r i a l c o u r t ' s judgment, which 

c o n s i s t s of f o u r s e n t e n c e s , omits the r e q u i r e d f i n d i n g s . For 

t h i s reason a l o n e , we would t y p i c a l l y r e v e r s e the t r i a l 

c o u r t ' s judgment a s s e s s i n g a t t o r n e y f e e s a g a i n s t Schweiger and 

remand the cause f o r the t r i a l c o u r t t o make the r e q u i r e d 

f i n d i n g s on the r e c o r d t o sup p o r t the assessment of a t t o r n e y 

f e e s . See P a c i f i c E n t e r s . O i l Co., 614 So. 2d a t 419. 

However, Schweiger a l s o p o i n t s out t h a t the ALAA p r o v i d e s 

a f u r t h e r r e q u i r e m e n t f o r a s s e s s i n g a t t o r n e y f e e s a g a i n s t a 

pro se l i t i g a n t . S e c t i o n 12-19-272(e), A l a . Code 1975, 

e x p l a i n s t h a t 

" [ n ] o p a r t y , except an a t t o r n e y l i c e n s e d t o p r a c t i c e 
law i n t h i s s t a t e , who i s a p p e a r i n g w i t h o u t an 
a t t o r n e y s h a l l be a s s e s s e d a t t o r n e y s ' f e e s u n l e s s 
the c o u r t f i n d s t h a t the p a r t y c l e a r l y knew or 
r e a s o n a b l y s h o u l d have known t h a t h i s a c t i o n , c l a i m 
or defense or any p a r t t h e r e o f was w i t h o u t 
s u b s t a n t i a l j u s t i f i c a t i o n . " 

Alabama has y e t t o c o n s t r u e or a p p l y t h i s p a r t i c u l a r s e c t i o n 

of the ALAA. However, we are not w i t h o u t guidance. In 1991, 

when f i r s t c o n s t r u i n g the ALAA, our supreme c o u r t r e l i e d on 

caselaw c o n s t r u i n g a C o l o r a d o s t a t u t e s i m i l a r t o the ALAA. 

See T i d w e l l v. Waldrop, 583 So. 2d 243, 244 ( A l a . 1991) 
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( r e l y i n g on R u f f i n g v. L i n c i c o m e , 737 P.2d 440, 441 (Colo. 

App. 1987)). 

The C o l o r a d o c o u n t e r p a r t t o § 12-19-272 of the ALAA, 

C o l o . Rev. S t a t . Ann. § 13-17-102(6), c o n t a i n s wording s i m i l a r 

t o t h a t c o n t a i n e d i n our s t a t u t e : 

"No p a r t y who i s a p p e a r i n g w i t h o u t an a t t o r n e y s h a l l 
be a s s e s s e d a t t o r n e y f e e s u n l e s s the c o u r t f i n d s  
t h a t the p a r t y c l e a r l y knew or r e a s o n a b l y s h o u l d  
have known t h a t h i s a c t i o n or d efense, or any p a r t  
t h e r e o f , was s u b s t a n t i a l l y f r i v o l o u s , s u b s t a n t i a l l y  
g r o u n d l e s s , or s u b s t a n t i a l l y v e x a t i o u s ; e x c e p t t h a t 
t h i s s u b s e c t i o n (6) s h a l l not a p p l y t o s i t u a t i o n s i n 
which an a t t o r n e y l i c e n s e d t o p r a c t i c e law i n t h i s 
s t a t e i s a p p e a r i n g w i t h o u t an a t t o r n e y , i n which 
case, he s h a l l be h e l d t o the s t a n d a r d s e s t a b l i s h e d 
f o r a t t o r n e y s elsewhere i n t h i s a r t i c l e . " 

(Emphasis added.) A C o l o r a d o c o u r t has c o n s t r u e d t h i s 

s u b s e c t i o n , c o n c l u d i n g t h a t a t r i a l c o u r t c o u l d not a s s e s s 

a t t o r n e y f e e s a g a i n s t a p r o se l i t i g a n t w i t h o u t making the 

f i n d i n g r e q u i r e d by the s t a t u t e t h a t the pro se l i t i g a n t 

" c l e a r l y knew or r e a s o n a b l y s h o u l d have known" t h a t h i s or her 

c l a i m or defense was w i t h o u t s u b s t a n t i a l j u s t i f i c a t i o n . 

A r t e s - R o y v. Lyman, 833 P.2d 62, 64 (Colo. App. 1992). The 

A r t e s - R o y c o u r t r e v e r s e d the assessment of a t t o r n e y f e e s 

because of the f a i l u r e of the t r i a l c o u r t t o make the 

n e c e s s a r y f i n d i n g , and i t v a c a t e d the judgment a s s e s s i n g f e e s . 
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A r t e s - R o y , 833 P.2d a t 64. Thus, based on the s i m i l a r i t y 

between C o l o r a d o ' s s t a t u t e and our own, we agree w i t h 

Schweiger t h a t the t r i a l c o u r t was a l s o r e q u i r e d by the ALAA 

t o make a f i n d i n g t h a t he " c l e a r l y knew or r e a s o n a b l y s h o u l d 

have known" t h a t the a c t i o n he f i l e d was w i t h o u t s u b s t a n t i a l 

j u s t i f i c a t i o n . § 12-19-272(e). 

Schweiger f u r t h e r argues, based on our h o l d i n g i n 

D i c k e r s o n v. D i c k e r s o n , 885 So. 2d 160, 168 ( A l a . C i v . App. 

2003), t h a t the judgment a s s e s s i n g a t t o r n e y f e e s s h o u l d be 

v a c a t e d because the t r i a l c o u r t f a i l e d t o make the r e q u i s i t e 

f i n d i n g s t h a t h i s a c t i o n was f i l e d w i t h o u t s u b s t a n t i a l 

j u s t i f i c a t i o n and t h a t he " c l e a r l y knew or r e a s o n a b l y s h o u l d 

have known" t h a t h i s a c t i o n was w i t h o u t s u b s t a n t i a l 

j u s t i f i c a t i o n . 1 Schweiger i s c o r r e c t i n a r g u i n g t h a t we d i d 

1 I n h i s b r i e f , Schweiger s t a t e s t h a t the t r i a l c o u r t 
f a i l e d t o make a f i n d i n g t h a t he f i l e d h i s a c t i o n 
" i n t e n t i o n a l l y w i t h o u t s u b s t a n t i a l j u s t i f i c a t i o n . " Schweiger 
a p p a r e n t l y equates the r e q u i r e d f i n d i n g i n § 12-19-272(e) -¬
t h a t the t r i a l c o u r t conclude t h a t the pro se l i t i g a n t knew or 
s h o u l d have known t h a t h i s a c t i o n l a c k e d s u b s t a n t i a l 
j u s t i f i c a t i o n -- w i t h a f i n d i n g of i n t e n t on the p a r t of the 
pro se p l a i n t i f f . The s t a t u t e does not r e q u i r e t h a t the t r i a l 
c o u r t conclude t h a t the pro se l i t i g a n t i n t e n d e d t o f i l e an 
a c t i o n w i t h o u t s u b s t a n t i a l j u s t i f i c a t i o n b e f o r e an assessment 
of a t t o r n e y f e e s can be made; a d e t e r m i n a t i o n t h a t the pro se 
l i t i g a n t s h o u l d have known of the l a c k of j u s t i f i c a t i o n f o r 
h i s or her a c t i o n w i l l s u f f i c e t o p e r m i t an assessment of 
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v a c a t e the a t t o r n e y - f e e assessment a g a i n s t the mother i n 

D i c k e r s o n i n s t e a d of r e v e r s i n g the judgment a s s e s s i n g a t t o r n e y 

f e e s and remanding the cause f o r the t r i a l c o u r t t o s t a t e i t s 

b a s i s f o r the award; however, we d i d so a f t e r a r e v i e w of the 

e x t e n s i v e h i s t o r y of the ongoing l i t i g a t i o n between the mother 

and the f a t h e r i n a h i g h l y c o n t e s t e d p o s t m i n o r i t y - e d u c a t i o n a l -

s u p p o r t case, which, we determined, d i d not s u p p o r t a 

c o n c l u s i o n t h a t the mother's p e t i t i o n s and motions were f i l e d 

w i t h o u t s u b s t a n t i a l j u s t i f i c a t i o n . D i c k e r s o n , 885 So. 2d a t 

168. 

In c o n t r a s t w i t h the r e c o r d i n D i c k e r s o n , the r e c o r d i n 

the p r e s e n t a p p e a l i s f a r more s p a r s e . The r e c o r d i n the 

p r e s e n t a p p e a l r e f l e c t s o n l y t h a t Schweiger f i l e d h i s a c t i o n 

and t h a t the Town opposed i t on the b a s i s t h a t (1) the 

e x p e n d i t u r e s of which Schweiger complained d i d not v i o l a t e 

Amendment 354 based on an a t t o r n e y g e n e r a l ' s o p i n i o n and (2) 

t h a t the a u d i t Schweiger demanded had been d e l a y e d because of 

the Town's f i n a n c i a l i n a b i l i t y t o pay f o r one. A t the h e a r i n g 

on the Town's motion t o d i s m i s s , the t r i a l c o u r t e n t e r t a i n e d 

arguments from the Town's c o u n s e l and Schweiger and a c c e p t e d 

a t t o r n e y f e e s a g a i n s t t h a t l i t i g a n t . 
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e x h i b i t s , i n c l u d i n g the a t t o r n e y g e n e r a l ' s o p i n i o n on which 

the Town r e l i e d , but no t e s t i m o n y was t a k e n . 2 We cannot g l e a n 

from the s p a r s e r e c o r d b e f o r e us i n t h i s case whether 

Schweiger's a c t i o n was brought w i t h o u t s u b s t a n t i a l 

j u s t i f i c a t i o n and, i f i t was, whether Schweiger " c l e a r l y knew 

or r e a s o n a b l y s h o u l d have known" of the l a c k of j u s t i f i c a t i o n 

f o r h i s a c t i o n . 

In a d d i t i o n , we note t h a t the t r i a l c o u r t ' s f a i l u r e t o 

make the r e q u i s i t e f i n d i n g s t o sup p o r t i t s assessment of 

a t t o r n e y f e e s l e a v e s t h i s c o u r t w i t h o u t the a b i l i t y t o 

determine the a p p r o p r i a t e s t a n d a r d of r e v i e w on a p p e a l . The 

2We note t h a t the acceptance and c o n s i d e r a t i o n of m a t t e r s 
o u t s i d e the p l e a d i n g s by the t r i a l c o u r t c o u l d have c o n v e r t e d 
the Town's motion t o d i s m i s s t o a motion f o r a summary 
judgment. See Rule 1 2 ( b ) , A l a . R. C i v . P. ("If, on a motion 
a s s e r t i n g the defense numbered (6) t o d i s m i s s f o r f a i l u r e of 
the p l e a d i n g t o s t a t e a c l a i m upon which r e l i e f can be 
g r a n t e d , m a t t e r s o u t s i d e the p l e a d i n g are p r e s e n t e d t o and not 
e x c l u d e d by the c o u r t , the motion s h a l l be t r e a t e d as one f o r 
summary judgment and d i s p o s e d of as p r o v i d e d i n Rule 56, [ A l a . 
R. C i v . P.] and a l l p a r t i e s s h a l l be g i v e n r e a s o n a b l e 
o p p o r t u n i t y t o p r e s e n t a l l m a t e r i a l made p e r t i n e n t t o such a 
motion by Rule 5 6 . " ) ; B o l e s v. B l a c k s t o c k , 484 So. 2d 1077, 
1079 ( A l a . 1986) ( r e v i e w i n g a judgment e n t e r e d on a motion t o 
d i s m i s s as a summary judgment because m a t t e r s o u t s i d e the 
p l e a d i n g s had c o n v e r t e d the motion t o d i s m i s s t o a motion f o r 
a summary judgment). However, because Schweiger does not 
c h a l l e n g e the d i s m i s s a l of h i s a c t i o n on a p p e a l , we need not 
determine whether the t r i a l c o u r t e n t e r e d a d i s m i s s a l or a 
summary judgment. 
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s t a n d a r d of r e v i e w of an assessment of a t t o r n e y f e e s under the 

ALAA v a r i e s , depending on whether the t r i a l c o u r t determines 

the a c t i o n t o be w i t h o u t s u b s t a n t i a l j u s t i f i c a t i o n because i t 

i s " g r o u n d l e s s i n law" or because i t i s " g r o u n d l e s s i n f a c t , " 

" f r i v o l o u s , " " v e x a t i o u s , " or " i n t e r p o s e d f o r an improper 

purpose." P a c i f i c E n t e r s . O i l Co., 614 So. 2d a t 418. I f 

the t r i a l c o u r t c o n c l u d e s t h a t the a c t i o n i s " g r o u n d l e s s i n 

law," the a p p e l l a t e c o u r t may r e v i e w t h a t c o n c l u s i o n de novo 

because i t i n v o l v e s a pure q u e s t i o n of law. I d . However, a 

c o n c l u s i o n t h a t an a c t i o n i s " g r o u n d l e s s i n f a c t , " 

" f r i v o l o u s , " " v e x a t i o u s , " or " i n t e r p o s e d f o r any improper 

purpose" i s based on f a c t u a l f i n d i n g s the t r i a l c o u r t must 

make, which f i n d i n g s a r e , n a t u r a l l y , r e v i e w e d on a p p e a l under 

a more d e f e r e n t i a l s t a n d a r d . I d . Our supreme c o u r t has 

s t a t e d t h a t a c o n c l u s i o n t h a t an a c t i o n i s " g r o u n d l e s s i n 

f a c t , " " f r i v o l o u s , " " v e x a t i o u s , " or " i n t e r p o s e d f o r any 

improper purpose" w i l l be r e v e r s e d on appea l o n l y i f i t i s 

" ' c l e a r l y e r r o n e o u s , w i t h o u t s u p p o r t i n g e v i d e n c e , m a n i f e s t l y 

u n j u s t , or a g a i n s t the g r e a t weight of the e v i d e n c e . ' " I d . 

( q u o t i n g Cove Creek Dev. Corp. v. APAC-Alabama, I n c . , 588 So. 
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2d 458, 461 ( A l a . 1991)). L i k e w i s e , because a d e t e r m i n a t i o n 

whether a pro se l i t i g a n t " c l e a r l y knew or r e a s o n a b l y s h o u l d 

have known" of the l a c k of s u b s t a n t i a l j u s t i f i c a t i o n f o r h i s 

or her a c t i o n c o n t a i n s a f a c t u a l component, we conclude t h a t 

such a d e t e r m i n a t i o n s h o u l d be r e v i e w e d under the same 

s t a n d a r d and, t h e r e f o r e , may not be r e v e r s e d on a p p e a l u n l e s s 

t h a t c o n c l u s i o n i s unsupported by the e v i d e n c e . See i d . 

Thus, based on the s p a r s e r e c o r d b e f o r e us and the f a c t 

t h a t we cannot determine the a p p r o p r i a t e s t a n d a r d of r e v i e w i n 

t h i s i n s t a n c e , we d e c l i n e Schweiger's r e q u e s t t o v a c a t e the 

assessment of a t t o r n e y f e e s as we d i d i n D i c k e r s o n . I n s t e a d , 

as our supreme c o u r t d i d i n P a c i f i c E n t e r s . O i l Co., we 

r e v e r s e the judgment of the t r i a l c o u r t i n s o f a r as i t a s s e s s e d 

a t t o r n e y f e e s a g a i n s t Schweiger, and we remand the cause f o r 

the t r i a l c o u r t t o determine whether Schweiger's a c t i o n was 

brought w i t h o u t s u b s t a n t i a l j u s t i f i c a t i o n , and, i f so, 

whether Schweiger e i t h e r " c l e a r l y knew or r e a s o n a b l y s h o u l d 

have known" t h a t h i s a c t i o n l a c k e d s u b s t a n t i a l j u s t i f i c a t i o n 

and f o r the t r i a l c o u r t t o make the n e c e s s a r y f i n d i n g s on the 

r e c o r d or by s e p a r a t e o r d e r t o s u p p o r t any a t t o r n e y - f e e 

assessment i t may make on remand. 
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REVERSED AND REMANDED WITH INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n , Bryan, and Moore, J J . , 

concur. 
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