
REL: 04/08/2011 

Notice: T h i s o p i n i o n i s s u b j e c t t o f o r m a l r e v i s i o n b e f o r e p u b l i c a t i o n i n t h e advance 
s h e e t s o f Southern Reporter. Readers a r e r e q u e s t e d t o n o t i f y t h e Reporter of Decisions, 
Alabama A p p e l l a t e C o u r t s , 300 D e x t e r Avenue, Montgomery, Alabama 36104-3741 ((334) 
229-0649), o f any t y p o g r a p h i c a l o r o t h e r e r r o r s , i n o r d e r t h a t c o r r e c t i o n s may be made 
b e f o r e t h e o p i n i o n i s p r i n t e d i n Southern Reporter. 

ALABAMA COURT OF CIVIL APPEALS 

OCTOBER TERM, 2010-2011 

2090970 

Arvin North American Automotive, Inc. 

v. 

Nadine Rodgers 
Appeal from Fayette C i r c u i t Court 

(CV-99-158.01) 

MOORE, Judge. 

A r v i n N o r t h American Automotive, I n c . ("the emp l o y e r " ) , 

appeals from a judgment of the F a y e t t e C i r c u i t C ourt ("the 

t r i a l c o u r t " ) f i n d i n g the employer i n contempt f o r v i o l a t i n g 

a judgment i n which the employer was o r d e r e d t o pay, among 
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o t h e r t h i n g s , m e d i c a l b e n e f i t s p u r s u a n t t o the Alabama 

Workers' Compensation A c t , A l a . Code 1975, § 25-5-1 e t seq. 

We d i s m i s s . 

Background 

In August 2002, the t r i a l c o u r t e n t e r e d a judgment ("the 

2002 judgment") f i n d i n g , among o t h e r t h i n g s , t h a t Nadine 

Rodgers ("the employee") had s u s t a i n e d i n j u r i e s w i t h i n the 

l i n e and scope of her employment w i t h the employer, t h a t the 

employee had been d i a g n o s e d w i t h severe d e p r e s s i o n and 

a n x i e t y , and t h a t the w o r k - r e l a t e d i n j u r i e s were a 

c o n t r i b u t i n g cause of the employee's mental d i s o r d e r s . The 

t r i a l c o u r t a l s o o r d e r e d the employer t o pay, among o t h e r 

t h i n g s , "the c o s t of r e a s o n a b l e and n e c e s s a r y m e d i c a l c a r e f o r 

the i n j u r i e s s u s t a i n e d by the [e m p l o y e e ] i n the a c c i d e n t as 

found by the Cou r t i n t h i s Judgment, as p r o v i d e d by § 25-5-77 

of the Code of Alabama." The employer d i d not ap p e a l from the 

2002 judgment. 

A f t e r the e n t r y of the 2002 judgment, the employee 

c o n t i n u e d t o r e c e i v e c a r e from her a u t h o r i z e d t r e a t i n g 

p h y s i c i a n , Dr. Gary Newsom, f o r her m e n t a l - h e a l t h i s s u e s . 

U n t i l 2007, the employer p a i d , w i t h o u t d i s p u t e , the c o s t s 
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a s s o c i a t e d w i t h Dr. Newsom's t r e a t m e n t and the c o s t s of the 

m e d i c a t i o n s p r e s c r i b e d by him f o r the employee. 

On January 7, 2008, the employee f i l e d a p e t i t i o n f o r 

contempt a l l e g i n g t h a t the employer had "contemptuously and 

w i l l f u l l y f a i l e d t o p r o v i d e the n e c e s s a r y car e and m e d i c i n e s 

as p r e s c r i b e d " f o r her by Dr. Newsom. The employee sought t o 

r e c o v e r , among o t h e r t h i n g s , the amounts she had p a i d or had 

i n c u r r e d f o r Dr. Newsom's s e r v i c e s and the amounts she had 

p a i d or had i n c u r r e d f o r m e d i c a t i o n s t h a t had been p r e s c r i b e d 

by Dr. Newsom t o t r e a t her m e n t a l - h e a l t h i l l n e s s e s t h a t , she 

c l a i m e d , the employer had r e f u s e d t o pay. The employee a l s o 

sought t o r e c o v e r the mileage expenses a s s o c i a t e d w i t h 

o b t a i n i n g her m e d i c a l car e as a u t h o r i z e d by the terms of the 

2002 judgment. 

The employer answered the p e t i t i o n , a s s e r t i n g t h a t the 

employee was s e e k i n g payment f o r s e r v i c e s t h a t were not 

r e l a t e d t o her work p l a c e i n j u r i e s and not w i t h i n the scope of 

the 2002 judgment; t h a t the employer had revoked Dr. Newsom's 

a u t h o r i t y t o t r e a t the employee; t h a t Dr. Newsom's r e q u e s t s 

f o r payment from the employer had not been t i m e l y s u b m i t t e d ; 

t h a t the employee's m e n t a l - h e a l t h i s s u e s had begun b e f o r e her 
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employment w i t h the e m p l o y e r ; t h a t the employee had s u f f e r e d 

numerous s t r e s s o r s u n r e l a t e d t o her employment a f t e r the e n t r y 

of the 2002 judgment; and t h a t the employee was not e n t i t l e d 

t o reimbursement f o r m e d i c a t i o n s t h a t had been p r e s c r i b e d t o 

t r e a t any mental d i s o r d e r s o t h e r than d e p r e s s i o n . 

The t r i a l c o u r t conducted a h e a r i n g on the employee's 

contempt p e t i t i o n on A p r i l 13, 2010. A t t h a t h e a r i n g , c o u n s e l 

f o r the employee and c o u n s e l f o r the employer d i s c u s s e d on the 

r e c o r d whether they were i n agreement as t o the amount of the 

m e d i c a l and mileage b e n e f i t s i n c o n t r o v e r s y . A t t h a t h e a r i n g , 

the f o l l o w i n g c o l l o q u y o c c u r r e d : 

"[EMPLOYER'S COUNSEL]: ... So, r e a l l y , we're 
here, I guess, k i n d of i n a l i a b i l i t y mode f i r s t ; 
and then we'd have t o f i g u r e out — 

"[EMPLOYEE'S COUNSEL]: W e l l , I don't t h i n k they 
are g o i n g t o q u a r r e l w i t h us about n i c k e l s and 
dimes. She would be owed the m i l e a g e ; she would be 
owed what she p a i d on the m e d i c i n e . We're not 
a s k i n g you t o do t h a t . We j u s t need a decree as t o 
whether they c o r r e c t l y t e r m i n a t e d what they were 
p r o v i d i n g through -¬

"THE COURT: W e l l , l e t ' s say t h a t I g r a n t i t ... 
then y ' a l l are g o i n g t o agree on how much money? 

"[EMPLOYEE'S COUNSEL]: Oh yes. 

"[EMPLOYER'S COUNSEL]: W e l l , I t h i n k t h e r e ' s a 
chance we can. I t ' s j u s t t r e a t m e n t . I t ' s j u s t the 
number of v i s i t s . I won't say we're g o i n g t o agree. 
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I would say the mileage i s g o i n g t o be p r o b l e m a t i c . 
I don't have any i d e a how we do t h a t . 

"[EMPLOYEE'S COUNSEL]: You j u s t count how many 
times she's down t h e r e and m u l t i p l y i t by the 
d i s t a n c e from here t o T u s c a l o o s a . 

"  

"[EMPLOYER'S COUNSEL]: I'm not s a y i n g t h a t . I 
t h i n k i t ' s i m p o s s i b l e t o get i n t o the d o l l a r s today 
because we don't have enough i n f o r m a t i o n . 

"THE COURT: Okay. 

"[EMPLOYER'S COUNSEL]: I t h i n k we can, a t l e a s t 
... you know, i f you f i n d y o u r s e l f t h e r e , you c o u l d 
r u l e t h a t way, and then say, 'go agree.' And then, 
i f we c a n ' t -¬

"THE COURT: I go t c h a . A l l r i g h t . That's what 

I needed t o know. A l l r i g h t . Go ahead." 

The h e a r i n g then proceeded on the i s s u e of c o m p e n s a b i l i t y . No 

f u r t h e r e v i d e n c e was o f f e r e d as t o the amount of the m e d i c a l 

and mileage b e n e f i t s i n c o n t r o v e r s y , and the r e c o r d does not 

i n d i c a t e t h a t the p a r t i e s ever reached an agreement or e n t e r e d 

a s t i p u l a t i o n as t o the amounts a t i s s u e . 

On May 27, 2010, the t r i a l c o u r t e n t e r e d a judgment 

f i n d i n g t h a t the employer had v i o l a t e d the 2002 judgment and 

o r d e r e d the f o l l o w i n g : 
"1. That [the employer] pay, or reimburse [the 

employee] f o r payments she has made, a l l c o s t s and 
b i l l s s u b m i t t e d by Dr. Gary Newsom f o r s e r v i c e s 
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re n d e r e d t o [the employee] as w e l l as the c o s t of 
re a s o n a b l e and n e c e s s a r y p s y c h i a t r i c s e r v i c e s and 
care as may be or become n e c e s s a r y i n the f u t u r e . 

"2. That [the employer] pay, or reimburse [the 
employee] f o r payments she has made, a l l b i l l s and 
c o s t s f o r m e d i c a t i o n s p r e s c r i b e d by Dr. Gary Newsom 
as w e l l as the c o s t s of m e d i c a t i o n s p r e s c r i b e d by 
Dr. Newsom as may be or become n e c e s s a r y i n the 
f u t u r e . 

"3. That [the employer] pay f o r the mileage 
c l a i m e d by [the employee] f o r t r a v e l t o Dr. Gary 
Newsom, as w e l l as mileage c l a i m e d by the [employee] 
as may be or become n e c e s s a r y i n the f u t u r e . 

"4. That [the employee's] c o u n s e l i s e n t i t l e d 
t o an a t t o r n e y ' s fee i n the amount of $3,000.00 and 
t h a t the [employer] i s Ordered t o pay s a i d a t t o r n e y 
f e e s of $3,000.00. 

"5. That [the employee] i s e n t i t l e d t o 
reimbursement i n the amount of $700.00 f o r the c o s t 
of the d e p o s i t i o n of Dr. Gary Newsom and the C o u r t 
R e p o r t e r ' s c o s t i n the amount of $295.00 and [the 
employer] i s Ordered t o pay those sums." 

Other than the amounts i d e n t i f i e d i n i t s May 27, 2010, 

judgment r e l a t i n g t o a t t o r n e y f e e s and c o s t s , the t r i a l c o u r t 

d i d not i d e n t i f y the amounts the employer was t o pay. On J u l y 

7, 2010, the employer appealed. 

A n a l y s i s 

" ' [ J ] u r i s d i c t i o n a l m a t t e r s are of such magnitude t h a t we 

take n o t i c e of them a t any time and do so even ex mero motu. 

S i n g l e t o n v. Graham, 716 So. 2d 224, 225 ( A l a . C i v . App. 1998) 
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( q u o t i n g W a l l a c e v. Tee Jays Mfg. Co., 689 So. 2d 210, 211 

( A l a . C i v . App. 1997), q u o t i n g i n t u r n Nunn v. Baker, 518 So. 

2d 711, 712 ( A l a . 1987)). " ' " [ S ] u b j e c t - m a t t e r j u r i s d i c t i o n 

may not be waived; a c o u r t ' s l a c k of s u b j e c t - m a t t e r 

j u r i s d i c t i o n may be r a i s e d a t any time by any p a r t y and may 

even be r a i s e d by a c o u r t ex mero motu."'" M.B.L. v. G.G.L., 

1 So. 3d 1048, 1050 ( A l a . C i v . App. 2008) ( q u o t i n g S.B.U. v.  

D.G.B., 913 So. 2d 452, 455 ( A l a . C i v . App. 2005), q u o t i n g i n 

t u r n C.J.L. v. M.W.B., 868 So. 2d 451, 453 ( A l a . C i v . App. 

2003)). 

In i t s May 27, 2010, judgment, the t r i a l c o u r t found t h a t 

the employer had v i o l a t e d the 2002 judgment and i t o r d e r e d the 

employer t o pay some u n s p e c i f i e d amount t o the employee or t o 

Dr. Newsom on the employee's b e h a l f . O r d i n a r i l y , an a p p e a l 

can be brought o n l y from a f i n a l judgment. A l a . Code 1975, § 

12-22-2. In Dzwonkowski v. S o n i t r o l of M o b i l e , I n c . , 892 So. 

2d 354, 361-62 ( A l a . 2004), our supreme c o u r t s t a t e d : 

"'Where the amount of damages i s an i s s u e , ... 
the r e c o g n i z e d r u l e of law i n Alabama i s t h a t no 
a p p e a l w i l l l i e from a judgment which does not 
a d j u d i c a t e t h a t i s s u e by a s c e r t a i n m e n t of the amount 
of those damages.' Moody v. S t a t e ex r e l . Payne, 
351 So. 2d 547, 551 ( A l a . 1977). 'That a judgment 
i s not f i n a l when the amount of damages has not been 
f i x e d by i t i s u n q u e s t i o n a b l e . ' 'Automatic' 
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S p r i n k l e r Corp. of America v. B.F. G o o d r i c h Co., 351 
So. 2d 555, 557 ( A l a . 1977) ( r e c i t a t i o n of the Rule 
5 4 ( b ) [ , A l a . R. C i v . P.,] f o r m u l a was i n e f f e c t i v e t o 
render a p p e a l a b l e a judgment t h a t r e s o l v e d 
l i a b i l i t y , b ut r e s e r v e d the i s s u e of damages f o r 
f u t u r e r e s o l u t i o n ) . " 1 

In W i l l i a m s Power, I n c . v. Johnson, 880 So. 2d 459 ( A l a . C i v . 

App. 2003), i n a p p l y i n g the f o r e g o i n g r u l e , t h i s c o u r t 

d i s m i s s e d an a p p e a l from a judgment awarding a worker m e d i c a l 

b e n e f i t s but f a i l i n g t o s p e c i f y the amount of those m e d i c a l 

b e n e f i t s . D e s p i t e some c r i t i c i s m of the r e a s o n i n g i n Johnson, 

see SCI Alabama F u n e r a l S e r v s . , I n c . v. H e s t e r , 984 So. 2d 

1207, 1215-16 ( A l a . C i v . App. 2007) (Moore, J . , c o n c u r r i n g i n 

the r e s u l t , j o i n e d by Thomas, J . ) , t h i s c o u r t has c o n s i s t e n t l y 

a p p l i e d i t s h o l d i n g by d i s m i s s i n g appeals from judgments 

awarding u n s p e c i f i e d m e d i c a l b e n e f i t s t o i n j u r e d workers on 

the ground t h a t those judgments d i d not f u l l y and f i n a l l y 

a s c e r t a i n and d e c l a r e the r i g h t s of the p a r t i e s so as t o 

c o n s t i t u t e a f i n a l judgment. See F o r t James H o l d i n g Co. v.  

Morgan, [Ms. 2090219 June 25, 2010] So. 3d , ( A l a . 

1The t r i a l c o u r t d i d not p u r p o r t t o c e r t i f y i t s judgment 
as f i n a l , p u r s u a n t t o Rule 5 4 ( b ) , A l a . R. C i v . P., a l t h o u g h , 
as r e c o g n i z e d i n Dzwonkowski v. S o n i t r o l of M o b i l e , I n c . , 
s u p r a , such a c e r t i f i c a t i o n would have been i n e f f e c t i v e . See  
SCI Alabama F u n e r a l S e r v s . , I n c . v. H e s t e r , 984 So. 2d 1207, 
1210-11 ( A l a . C i v . App. 2007). 
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C i v . App. 2010); Ex p a r t e C & D Logging, 3 So. 3d 930, 935 

( A l a . C i v . App. 2008); and Avondale M i l l s , I n c . v. G a l l u p s , 

949 So. 2d 946, 947-48 ( A l a . C i v . App. 2006). 

Because the t r i a l c o u r t f a i l e d t o a s c e r t a i n or f i x i n i t s 

judgment the amounts of m e d i c a l and mileage b e n e f i t s the 

employer was o r d e r e d t o pay t o or on b e h a l f of the employee, 

the judgment appealed from i s n o n f i n a l . We, t h e r e f o r e , must 

d i s m i s s the a p p e a l . See Tatum v. Freeman, 858 So. 2d 979, 980 

( A l a . C i v . App. 2003) ("'When i t i s de t e r m i n e d t h a t an o r d e r 

a p p e a l e d from i s not a f i n a l judgment, i t i s the duty of the 

Court t o d i s m i s s the appea l ex mero motu.'" ( q u o t i n g P o w e l l v.  

R e p u b l i c N a t ' l L i f e I n s . Co., 293 A l a . 101, 102, 300 So. 2d 

359, 360 ( 1 9 7 4 ) ) ) . 

The employee's r e q u e s t f o r the award of a t t o r n e y f e e s on 

ap p e a l i s d e n i e d . 

APPEAL DISMISSED. 

Thompson, P.J., and P i t t m a n and Bryan, J J . , concur. 

Thomas, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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