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MOORE, Ju d g e . 

R.F.W. ("the f a t h e r " ) a p p e a l s f r o m a jud g m e n t o f t h e 

C l e b u r n e J u v e n i l e C o u r t ("the j u v e n i l e c o u r t " ) d e c l a r i n g M.W. 

("the c h i l d " ) d e p e n d e n t and a w a r d i n g c u s t o d y o f t h e c h i l d t o 

S. J . P . , t h e c h i l d ' s m a t e r n a l g r e a t - g r a n d m o t h e r , s u b j e c t t o 
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c e r t a i n v i s i t a t i o n r i g h t s o f t h e f a t h e r and C.D.W. ("the 

m o t h e r " ) . I n t h a t j u d g m e n t , w h i c h was e n t e r e d on J u l y 14, 

2010, t h e j u v e n i l e c o u r t s e t f o r t h t h e f o l l o w i n g s p e c i f i c 

f i n d i n g s o f f a c t : 

" That c h i l d i s d e p e n d e n t i n t h a t t h e c h i l d ' s 
p a r e n t s , g u a r d i a n , o r o t h e r c u s t o d i a n a r e u n a b l e t o 
d i s c h a r g e t h e i r r e s p o n s i b i l i t i e s t o and f o r t h e 
c h i l d and t h e c h i l d i s i n need o f t h e c a r e and 
p r o t e c t i o n o f t h e s t a t e . The C o u r t s p e c i f i c a l l y 
f i n d s t h a t , a l t h o u g h t h e f a t h e r has a t t e m p t e d t o 
c o m p l y w i t h a l l t h e r e q u i r e m e n t s o f t h e D e p a r t m e n t 
o f Human R e s o u r c e s , t h e f a t h e r c o n t i n u e s t o be 
u n a b l e t o p r o v i d e f o r t h e c h i l d ' s c a r e , c u s t o d y and 
c o n t r o l f o r any e x t e n d e d p e r i o d o f t i m e . The C o u r t 
s p e c i f i c a l l y n o t e s t h a t t h e f a t h e r has a s s i s t a n c e i n 
c a r i n g f o r h i m s e l f and w o u l d need s u c h a s s i s t a n c e t o 
c o n t i n u e t o a d e q u a t e l y c a r e f o r t h e c h i l d . " 

The f a t h e r t i m e l y a p p e a l e d , a r g u i n g t h a t c l e a r and c o n v i n c i n g 

e v i d e n c e does n o t s u p p o r t t h e i n d i v i d u a l f a c t u a l f i n d i n g s o f 

t h e j u v e n i l e c o u r t and i t s u l t i m a t e d e t e r m i n a t i o n o f t h e 

d e p e n d e n c y o f t h e c h i l d . 

As a m a t t e r o f c o n s t i t u t i o n a l l a w , a p a r e n t who has 

e x e r c i s e d c u s t o d y o v e r a c h i l d has a p r i m a f a c i e r i g h t t o t h e 

c o n t i n u e d c u s t o d y o f t h e c h i l d . See I n r e Moore, 470 So. 2d 

1269, 1270 ( A l a . C i v . App. 1 9 8 5 ) . The p r e s u m p t i v e r i g h t o f 

p a r e n t s t o t h e c u s t o d y o f t h e i r c h i l d may be overcome by c l e a r 

and c o n v i n c i n g e v i d e n c e d e m o n s t r a t i n g t h a t t h e p a r e n t s a r e 
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c u r r e n t l y u n a b l e t o d i s c h a r g e t h e i r r e s p o n s i b i l i t i e s t o and 

f o r t h e c h i l d a nd t h a t t h e c h i l d r e q u i r e s a d d i t i o n a l c a r e and 

s u p e r v i s i o n t h r o u g h t h e s t a t e , i . e . , t h a t t h e c h i l d i s 

" d e p e n d e n t . " See A l a . Code 1975, § 1 2 - 1 5 - 1 0 2 ( 8 ) a . 6 . ; see a l s o  

V.W. v. G.W., 990 So. 2d 414, 417 ( A l a . C i v . App. 2008) 

( q u o t i n g K.B. v. C l e b u r n e C o u n t y Dep't o f Human R e s . , 897 So. 

2d 379, 389 ( A l a . C i v . App. 2004) (Murdock, J . , c o n c u r r i n g i n 

t h e r e s u l t ) ) ( " ' [ I ] n o r d e r t o make a d i s p o s i t i o n o f a c h i l d i n 

t h e c o n t e x t o f a d e p e n d e n c y p r o c e e d i n g , t h e c h i l d must i n f a c t 

be d e p e n d e n t a t t h e t i m e o f t h a t d i s p o s i t i o n . ' " ) . " C l e a r and 

c o n v i n c i n g e v i d e n c e " i s d e f i n e d as 

" ' [ e ] v i d e n c e t h a t , when w e i g h e d a g a i n s t e v i d e n c e i n 
o p p o s i t i o n , w i l l p r o d u c e i n t h e m i n d o f t h e t r i e r o f 
f a c t a f i r m c o n v i c t i o n as t o e a c h e s s e n t i a l e l e m e n t 
o f t h e c l a i m and a h i g h p r o b a b i l i t y as t o t h e 
c o r r e c t n e s s o f t h e c o n c l u s i o n . P r o o f by c l e a r and 
c o n v i n c i n g e v i d e n c e r e q u i r e s a l e v e l o f p r o o f 
g r e a t e r t h a n a p r e p o n d e r a n c e o f t h e e v i d e n c e o r t h e 
s u b s t a n t i a l w e i g h t o f t h e e v i d e n c e , b u t l e s s t h a n 
b e y o n d a r e a s o n a b l e d o u b t . ' " 

L.M. v. D.D.F., 840 So. 2d 171, 179 ( A l a . C i v . App. 2002) 

( q u o t i n g A l a . Code 1975, § 6 - 1 1 - 2 0 [ ( b ) ] ( 4 ) ) . 

On a p p e a l f r o m a judgment f i n d i n g a c h i l d d e p e n d e n t 

f o l l o w i n g an o r e t e n u s p r o c e e d i n g , we presume t h e j u v e n i l e 

c o u r t ' s f a c t u a l f i n d i n g s a r e c o r r e c t . J.W. v. C.H., 963 So. 
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2d 114, 119 ( A l a . C i v . App. 2 0 0 7 ) . Those f i n d i n g s w i l l n o t be 

d i s t u r b e d i f t h e y a r e s u p p o r t e d by s u f f i c i e n t e v i d e n c e . Ex 

p a r t e F l o y d , 550 So. 2d 982, 984 ( A l a . 1 9 8 9 ) . I n p a s s i n g on 

t h e q u e s t i o n o f t h e s u f f i c i e n c y o f t h e e v i d e n c e as t o a 

f i n d i n g o f d e p e n d e n c y , t h i s c o u r t does n o t r e w e i g h t h e 

e v i d e n c e ; i n s t e a d , t h i s c o u r t d e t e r m i n e s w h e t h e r t h e j u v e n i l e 

c o u r t , a c t i n g i n i t s f a c t - f i n d i n g r o l e , r e a s o n a b l y c o u l d have 

d e t e r m i n e d f r o m i t s own w e i g h i n g o f t h e e v i d e n c e t h a t t h e 

d e p e n d e n c y o f t h e c h i l d was p r o v e n by c l e a r and c o n v i n c i n g 

e v i d e n c e as t h a t s t a n d a r d i s d e f i n e d a b o v e . J.B. v. D e K a l b  

C o u n t y Dep't o f Human Re s . , 12 So. 3d 100, 112 ( A l a . C i v . App. 

2 0 0 8 ) . G i v i n g due r e g a r d t o t h e j u d g m e n t o f t h e j u v e n i l e 

c o u r t , we c o n c l u d e t h a t t h e r e c o r d i n t h i s c a s e does n o t 

c o n t a i n s u f f i c i e n t e v i d e n c e d e m o n s t r a t i n g t h a t t h e f a t h e r i s 

u n a b l e t o d i s c h a r g e h i s p a r e n t a l r e s p o n s i b i l i t i e s t o and f o r 

t h e c h i l d . 

The r e c o r d shows t h a t , a t t h e t i m e o f t h e t r i a l , t h e 

f a t h e r was l i v i n g w i t h h i s m o t h e r and h i s s t e p f a t h e r , w h i l e 

w o r k i n g on a s e p a r a t e h o use f o r e v e n t u a l h a b i t a t i o n . The 

f a t h e r h a d been e m p l o y e d i n a c o n s t r u c t i o n j o b f o r 

a p p r o x i m a t e l y 1 y e a r e a r n i n g $8.75 p e r h o u r , he a v e r a g e d 
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w o r k i n g 40 t o 50 h o u r s p e r week, and he was e a r n i n g enough 

money t o p r o v i d e day c a r e f o r t h e c h i l d a nd t o c o v e r h i s 

l i v i n g e x p e n s e s . The f a t h e r h a d been e x e r c i s i n g u n s u p e r v i s e d 

v i s i t a t i o n w i t h t h e c h i l d f o r o v e r s i x months. L e s l i e D r i v e r , 

a s o c i a l w o r k e r w i t h t h e C l e b u r n e C o u n t y D e p a r t m e n t o f Human 

R e s o u r c e s ("DHR") who was a s s i g n e d t o t h e c a s e , t e s t i f i e d t h a t 

she h a d no c o n c e r n s w i t h r e g a r d t o t h o s e v i s i t s . D r i v e r 

t e s t i f i e d t h a t t h e c h i l d ' s room a t t h e f a t h e r ' s h o u se i s 

a d e q u a t e and a p p r o p r i a t e , t h a t t h e home meets m i n i m a l 

s t a n d a r d s , a nd t h a t i t i s s a n i t a r y . The c h i l d i n t e r a c t s w e l l 

w i t h t h e f a t h e r , who t e s t i f i e d t h a t t h e c h i l d c r i e s t o come 

home w i t h h i m a t t h e end o f v i s i t s . D r i v e r t e s t i f i e d t h a t she 

h a d n o t o b s e r v e d any p r o b l e m s b e t w e e n t h e f a t h e r a nd t h e 

c h i l d , a nd she i n d i c a t e d t h a t she d i d n o t p e r c e i v e any s a f e t y 

i s s u e s r e l a t i n g t o t h e c h i l d . The r e c o r d c o n t a i n s no e v i d e n c e 

i n d i c a t i n g t h a t t h e p e r s o n s r e s i d i n g i n t h e home w o u l d p r o v i d e 

a n y t h i n g b u t p r o p e r c a r e f o r t h e c h i l d . 

The j u v e n i l e c o u r t n e v e r t h e l e s s f o u n d t h a t t h e f a t h e r 

c o u l d n o t meet h i s p a r e n t a l o b l i g a t i o n s t o t h e c h i l d on t h e 

b a s i s o f t h e f a t h e r ' s f a i l u r e t o meet DHR's g o a l s a nd h i s 

r e l i a n c e on o t h e r s f o r a s s i s t a n c e w i t h c a r i n g f o r t h e c h i l d . 

5 



2091023 

As t o t h e f i r s t r e a s o n , t h e e v i d e n c e shows t h a t , i n t h i s c a s e , 

DHR d i d n o t e s t a b l i s h any r e q u i r e m e n t s f o r t h e f a t h e r t o meet 

i n o r d e r t o r e g a i n c u s t o d y o f t h e c h i l d . I n a p r i o r c a s e , DHR 

h a d r e q u e s t e d t h a t t h e f a t h e r c o m p l e t e a p a r e n t i n g c l a s s and 

anger-management c o u n s e l i n g . The f a t h e r c o m p l e t e d t h e 

p a r e n t i n g c l a s s , b u t n o t t h e anger-management c o u n s e l i n g . 

However, D r i v e r t e s t i f i e d t h a t t h e o n l y a n g e r t h e f a t h e r h a d 

e x h i b i t e d r e l a t e d t o t h e m o t h e r , who h a d i n t e n t i o n a l l y 

i n t e r f e r e d w i t h h i s v i s i t a t i o n r i g h t s . The m o t h e r h a d s i n c e 

l o s t c u s t o d y and was i n j a i l a t t h e t i m e o f t h e d e p e n d e n c y 

t r i a l . The f a t h e r t e s t i f i e d t h a t he h a d " l e t go" o f h i s a n g e r 

r e g a r d i n g t h e m o t h e r . I n t h i s c a s e , DHR d i d n o t i d e n t i f y t h a t 

f o r m e r p r o b l e m as a b a r r i e r t o r e u n i t i n g t h e f a t h e r a n d t h e 

c h i l d , and, as s t a t e d a b o v e , D r i v e r t e s t i f i e d t h a t she d i d n o t 

p e r c e i v e any s a f e t y i s s u e s r e g a r d i n g t h e c h i l d w h i l e i n t h e 

c a r e o f t h e f a t h e r . G i v e n t h o s e c i r c u m s t a n c e s , t h e f a i l u r e o f 

t h e f a t h e r t o c o m p l e t e anger-management c o u n s e l i n g does n o t 

r e n d e r h i m u n a b l e t o p r o p e r l y p a r e n t t h e c h i l d . 

As t o t h e o t h e r r e a s o n g i v e n b y t h e j u v e n i l e c o u r t -- t h e 

f a t h e r ' s r e l i a n c e on o t h e r s f o r a s s i s t a n c e w i t h c a r i n g f o r t h e 

c h i l d — t h e e v i d e n c e shows t h a t t h e f a t h e r c o m p l e t e d o n l y t h e 
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e i g h t h g r a d e and t h a t he c a n n o t r e a d and w r i t e w e l l . As a 

r e s u l t , t h e f a t h e r depends on h i s m o t h e r t o w r i t e c h e c k s f o r 

h i m "and s t u f f l i k e t h a t . " O t h e r t h a n t h a t one 

r e s p o n s i b i l i t y , t h e r e c o r d c o n t a i n s no e v i d e n c e i n d i c a t i n g 

t h a t t h e f a t h e r does n o t p r o p e r l y t a k e c a r e o f h i s own n e e d s . 

The e v i d e n c e a p p e a r s u n d i s p u t e d t h a t t h e f a t h e r ' s m o t h e r , 

s t e p f a t h e r , and g i r l f r i e n d a l l a s s i s t t h e f a t h e r w i t h c a r i n g 

f o r t h e c h i l d . D r i v e r s p e c i f i c a l l y t e s t i f i e d t h a t t h e f a t h e r 

t o l d h e r t h a t h i s m o t h e r h e l p s " a l o t " by " c o o k i n g , b a t h i n g 

[ t h e c h i l d ] , t h a t s o r t o f t h i n g . " The j u v e n i l e c o u r t 

a p p a r e n t l y b e l i e v e d t h a t any d e pendence on h i s f a m i l y r e n d e r e d 

t h e f a t h e r i n c o m p e t e n t t o p a r e n t t h e c h i l d . However, " i n t h e 

a b s t r a c t , a p a r e n t ' s r e l i a n c e on o t h e r s , p a r t i c u l a r l y f a m i l y , 

f o r s u p p o r t i s n o t , i n and o f i t s e l f , d e t e r m i n a t i v e o f t h e 

p a r e n t ' s u n f i t n e s s . " Ex p a r t e A.M.B., 4 So. 3d 472, 478 ( A l a . 

2 0 0 8 ) . 

We r e c o g n i z e t h a t m e n t a l l i m i t a t i o n s , when s e v e r e enough, 

may be s u f f i c i e n t t o r e n d e r a p a r e n t u n a b l e t o d i s c h a r g e 

p a r e n t a l r e s p o n s i b i l i t i e s t o and f o r a c h i l d . I n t h i s c a s e , 

h o w e v e r, t h e f a t h e r e v i d e n t l y d i s p l a y e d s u f f i c i e n t m e n t a l 

s k i l l s t o p a s s t h e p a r e n t i n g c l a s s and t o a d e q u a t e l y c a r e f o r 
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t h e c h i l d i n b o t h a s u p e r v i s e d and an u n s u p e r v i s e d s e t t i n g . 

No e x p e r t o r o t h e r t e s t i m o n y i n d i c a t e d t h a t t h e f a t h e r ' s 

i n t e l l e c t u a l l i m i t a t i o n s a r e so p r o f o u n d as t o p r e v e n t him 

f r o m c o n t i n u i n g t o p r o v i d e s u c h a d e q u a t e c a r e . See C.S.B. v.  

S t a t e Dep't o f Human Res., 26 So. 3d 426, 432 ( A l a . C i v . App. 

2 0 0 9 ) ( a f f i r m i n g a j u d g m e n t f i n d i n g t h a t a c h i l d was n o t 

d e p e n d e n t b e c a u s e "no d o c t o r who has e v a l u a t e d t h e m o t h e r was 

a l l o w e d t o t e s t i f y a b o u t o r s u b m i t r e p o r t s r e g a r d i n g t h o s e 

e v a l u a t i o n s , t h e r e i s no e v i d e n c e as t o t h e e x t e n t o f t h e 

m o t h e r ' s l i m i t e d m e n t a l c a p a c i t y , w h e t h e r t h e m o t h e r ' s m e n t a l 

l i m i t a t i o n s p r e v e n t h e r f r o m b e i n g a b l e t o f u l f i l l h e r 

p a r e n t a l r e s p o n s i b i l i t i e s t o t h e c h i l d , and w h e t h e r t h e 

m o t h e r ' s c o n d i t i o n i s l i k e l y t o c h a n g e " ) . 

I n i t s b r i e f t o t h i s c o u r t , DHR r e l i e s on two p i e c e s o f 

e v i d e n c e t o s u p p o r t i t s p o s i t i o n t h a t t h e f a t h e r l a c k s t h e 

m e n t a l c a p a b i l i t y t o p r o p e r l y c a r e f o r t h e c h i l d . F i r s t , DHR 

p r o v e d t h a t t h e f a t h e r had a t one t i m e a l l o w e d t h e c h i l d t o 

p l a y w i t h an i n o p e r a b l e c i g a r e t t e l i g h t e r . The f a t h e r 

t e s t i f i e d t h a t t h e c h i l d l i k e d t o d i g o b j e c t s o u t o f h i s 

p o c k e t and p l a y w i t h them. The f a t h e r s t a t e d t h a t t h e c h i l d 

had d e v e l o p e d a p a r t i c u l a r f o n d n e s s f o r t h e c i g a r e t t e l i g h t e r , 
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w h i c h d i d n o t c o n t a i n any f l u i d and w h i c h t h e c h i l d c o u l d 

d i f f e r e n t i a t e f r o m o t h e r c i g a r e t t e l i g h t e r s . DHR s o c i a l 

w o r k e r s a d v i s e d t h e f a t h e r t h a t he s h o u l d n o t a l l o w t h e c h i l d 

t o p l a y w i t h t h e l i g h t e r ; a t t r i a l , t h e f a t h e r i n d i c a t e d h i s 

a greement w i t h t h a t i n s t r u c t i o n . The r e c o r d c o n t a i n s no 

e v i d e n c e i n d i c a t i n g t h a t t h e c h i l d was harmed o r was e v e r i n 

any d a n g e r o f harm f r o m p l a y i n g w i t h t h e l i g h t e r . 

S e c o n d , t h e r e c o r d shows t h a t t h e f a t h e r had a c c u s e d t h e 

m o t h e r o f t a k i n g t h e c h i l d t o t h e d o c t o r t o o much, t h a t he had 

a r g u e d w i t h t h e m other o v e r t h e m e d i c a t i o n s t h e c h i l d t o o k , 

and t h a t , on a c e r t a i n v i s i t a t i o n e x c h a n g e , t h e f a t h e r had 

i n f o r m e d t h e m other t h a t he w o u l d n o t g i v e t h e c h i l d c e r t a i n 

m e d i c a t i o n as t h e m other had i n s t r u c t e d him t o do. A f t e r 

o v e r h e a r i n g t h a t r e m a r k , D r i v e r t e s t i f i e d t h a t she had t o l d 

t h e f a t h e r he s h o u l d f o l l o w t h e p r e s c r i p t i o n s g i v e n by t h e 

c h i l d ' s d o c t o r s . The f a t h e r t e s t i f i e d t h a t he had done 

e v e r y t h i n g DHR had a s k e d him t o do. No w i t n e s s t e s t i f i e d t h a t 

t h e f a t h e r had a c t u a l l y e v e r f a i l e d t o g i v e t h e c h i l d 

m e d i c a t i o n as p r e s c r i b e d o r t h a t he had f a i l e d i n any o t h e r 

manner t o p r o p e r l y meet t h e m e d i c a l needs o f t h e c h i l d . 

D r i v e r t e s t i f i e d t h a t t h e f a t h e r u n d e r s t a n d s t h e n e c e s s i t y o f 
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t a k i n g t h e c h i l d t o t h e d o c t o r and t h a t he had e x p r e s s e d a 

w i l l i n g n e s s t o c o n t i n u e t o do t h a t . D r i v e r a l s o t e s t i f i e d 

t h a t t h e f a t h e r was c a p a b l e o f a d m i n i s t e r i n g t h e c h i l d ' s 

m e d i c a t i o n as p r e s c r i b e d , a l t h o u g h she c o u l d n o t answer t h e 

q u e s t i o n w h e t h e r he w o u l d . 

The f o r e g o i n g e v i d e n c e does n o t s u b s t a n t i a t e any 

c o n t e n t i o n t h a t t h e f a t h e r i s so m e n t a l l y c h a l l e n g e d t h a t he 

c a n n o t a d e q u a t e l y c a r e f o r t h e c h i l d . A t w o r s t , a l l o w i n g t h e 

c h i l d t o p l a y w i t h a n o n w o r k i n g c i g a r e t t e l i g h t e r e x h i b i t e d 

p o o r j u d g m e n t on t h e p a r t o f t h e f a t h e r , n o t abuse o r n e g l e c t . 

D i s a g r e e i n g w i t h t h e m o t h e r on t h e p r o p e r c o u r s e o f m e d i c a l 

t r e a t m e n t f o r t h e c h i l d a l s o does n o t amount t o n e g l e c t a b s e n t 

e v i d e n c e t h a t t h e f a t h e r had e v e r e n d a n g e r e d t h e c h i l d by 

a c t u a l l y w i t h h o l d i n g p r e s c r i b e d m e d i c a t i o n . See I n r e 

Hickman, 489 So. 2d 601, 602 ( A l a . C i v . App. 1986) ( h o l d i n g 

t h a t t h e l i m i t e d m e n t a l c a p a b i l i t i e s o f a p a r e n t , i n t h e 

a b s e n c e o f e v i d e n c e o f abuse o r n e g l e c t , does n o t p r o v e an 

i n a b i l i t y t o p r o p e r l y p a r e n t a c h i l d ) . 

We c o n c l u d e t h a t t h e r e c o r d does n o t c o n t a i n c l e a r and 

c o n v i n c i n g e v i d e n c e i n d i c a t i n g t h a t t h e c h i l d i s d e p e n d e n t . 

We t h e r e f o r e r e v e r s e t h e j u v e n i l e c o u r t ' s j u d g m e n t , and we 
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remand t h e c a u s e w i t h i n s t r u c t i o n s t o t h e j u v e n i l e c o u r t t o 

e n t e r a j u d g m e n t a w a r d i n g t e m p o r a r y c u s t o d y o f t h e c h i l d t o 

t h e f a t h e r and d i s m i s s i n g t h e d e p e n d e n c y p e t i t i o n . 1 See J . L .  

v. W.E., [Ms. 2090210 , J u l y 23, 2010] So. 3d ( A l a . 

C i v . App. 2 0 1 0 ) . 2 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

Thomas, J . , c o n c u r s . 

B r y a n , J . , c o n c u r s i n t h e r e s u l t , w i t h o u t w r i t i n g . 

Thompson, P . J . , d i s s e n t s , w i t h w r i t i n g , w h i c h P i t t m a n , 

J . , j o i n s . 

1 B e c a u s e we a r e r e v e r s i n g t h e j u v e n i l e c o u r t ' s j u d g m e n t 
on t h e f o r e g o i n g g r o u n d s , we do n o t a d d r e s s t h e o t h e r i s s u e s 
r a i s e d by t h e f a t h e r . 

2 B e c a u s e t h e c h i l d i s n o t d e p e n d e n t , t h e j u v e n i l e c o u r t 
has j u r i s d i c t i o n o n l y t o t r a n s f e r c u s t o d y o f t h e c h i l d t o t h e 
f a t h e r on a t e m p o r a r y b a s i s f o r t h e p r o t e c t i o n o f t h e c h i l d . 
See A l a . Code 1975, § 12-15-138. Any f u r t h e r c u s t o d i a l 
d i s p o s i t i o n , i n c l u d i n g a w a r d i n g v i s i t a t i o n r i g h t s t o t h e 
m o t h e r , w o u l d have t o be d e t e r m i n e d by t h e a p p r o p r i a t e c i r c u i t 
c o u r t . See R.T. v. B.N.H., [Ms. 2090968, J a n . 7, 2011] 
So. 3d ( A l a . C i v . App. 2 0 1 1 ) . 
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THOMPSON, P r e s i d i n g J u d g e , d i s s e n t i n g . 

A f t e r r e v i e w i n g t h e r e c o r d i n t h i s c a s e , I b e l i e v e t h a t 

t h e j u v e n i l e c o u r t ' s j u d g m e n t , b a s e d upon o r e t e n u s e v i d e n c e , 

i s due t o be a f f i r m e d . Our s t a n d a r d o f r e v i e w i s w e l l 

s e t t l e d : 

"'We a r e n o t a l l o w e d t o s u b s t i t u t e o u r 
j u d g m e n t f o r t h a t o f t h e t r i a l c o u r t , even 
when t h i s c o u r t m i g h t have r e a c h e d a 
d i f f e r e n t r e s u l t , u n l e s s t h e t r i a l c o u r t ' s 
r e s o l u t i o n o f t h e f a c t s i s p l a i n l y and 
p a l p a b l y wrong. L.R.M. v. D.M., 962 So. 2d 
864, 873-74 ( A l a . C i v . App. 2007) ( c i t i n g 
G r i g g s v. G r i g g s , 638 So. 2d 916, 918-19 
( A l a . C i v . App. 1 9 9 4 ) , q u o t i n g i n t u r n 
Young v. Young, 376 So. 2d 737, 739 ( A l a . 
C i v . App. 1 9 7 9 ) ) . " ' [ A ] n a p p e l l a t e c o u r t 
may n o t s u b s t i t u t e i t s j u d g m e n t f o r t h a t o f 
t h e t r i a l c o u r t . To do so w o u l d be t o 
r e w e i g h t h e e v i d e n c e , w h i c h Alabama l a w 
does n o t a l l o w . ' " Ex p a r t e R.E.C., 899 So. 
2d 272, 279 ( A l a . 2004) ( q u o t i n g Ex p a r t e  
F o l e y , 864 So. 2d 1094, 1099 ( A l a . 2 0 0 3 ) ) . 
When a d d r e s s i n g t h e i n a b i l i t y o f an 
a p p e l l a t e c o u r t t o r e w e i g h t h e e v i d e n c e and 
s u b s t i t u t e i t s j u d g m e n t f o r t h a t o f t h e 
t r i a l c o u r t , o u r supreme c o u r t r e c o g n i z e d : 

"'"The t r i a l c o u r t must be 
a l l o w e d t o be t h e t r i a l c o u r t ; 
o t h e r w i s e , we ( a p p e l l a t e c o u r t 
j u d g e s and j u s t i c e s ) r i s k g o i n g 
b e y o n d t h e f a m i l i a r s u r r o u n d i n g s 
o f o u r a p p e l l a t e j u r i s d i c t i o n and 
i n t o an a r e a w i t h w h i c h we a r e 
u n f a m i l i a r and f o r w h i c h we a r e 
i l l - s u i t e d - - f a c t f i n d i n g . " 
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"'Ex p a r t e R.T.S., 771 So. 2d 475, 477 
( A l a . 2 0 0 0 ) . ' 

" J . B . v. C l e b u r n e C o u n t y Dep't o f Human R e s . , 992 
So. 2d 34, 39-40 ( A l a . C i v . App. 2 0 0 8 ) . " 

J . L . v. W.E., [Ms. 20 90210, J u l y 23, 2010] So. 3d , 

( A l a . C i v . App. 2 0 1 0 ) . F u r t h e r m o r e , when a j u v e n i l e c o u r t 

r e c e i v e s o r e t e n u s e v i d e n c e and o b s e r v e s t h e w i t n e s s e s ' 

demeanors, " t h i s c o u r t c a n n o t r e v e r s e t h e j u v e n i l e c o u r t ' s 

j u d g m e n t u n l e s s i t i s u n s u p p o r t e d by t h e e v i d e n c e so as t o be 

c l e a r l y and p a l p a b l y wrong." J.W. v. C.H., 963 So. 2d 114, 

120 ( A l a . C i v . App. 2 0 0 7 ) . 

I n s u p p o r t o f h i s a s s e r t i o n t h a t c l e a r and c o n v i n c i n g 

e v i d e n c e does n o t s u p p o r t t h e j u v e n i l e c o u r t ' s f i n d i n g t h a t 

t h e c h i l d i s d e p e n d e n t , t h e f a t h e r compares t h e f a c t s i n t h i s 

c a s e w i t h t h o s e o f J . L . v. W.E., s u p r a . I n J . L . , as i n t h i s 

c a s e , t h e c h i l d was i n t h e m o t h e r ' s c u s t o d y p u r s u a n t t o a 

d i v o r c e j u d g m e n t a t t h e t i m e t h e T a l l a d e g a C o u n t y D e p a r t m e n t 

o f Human R e s o u r c e s ("the T a l l a d e g a C o u n t y DHR") removed t h e 

c h i l d f r o m t h e home. The r e m o v a l was b r o u g h t a b o u t b e c a u s e o f 

t h e m o t h e r ' s d e l e t e r i o u s c o n d u c t . When t h e f a t h e r l e a r n e d 

t h a t t h e mother no l o n g e r had c u s t o d y o f t h e c h i l d , he 
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p e t i t i o n e d f o r c u s t o d y . The c h i l d ' s m a t e r n a l g r a n d p a r e n t s 

a l s o s o u g h t c u s t o d y o f t h e c h i l d . I d . a t . 

I n J . L . , t h e f a t h e r had been i n v o l v e d i n two i n c i d e n t s o f 

d o m e s t i c v i o l e n c e , one o f w h i c h had o c c u r r e d when he was 18 

y e a r s o l d , more t h a n 10 y e a r s b e f o r e t h e e v e n t s made t h e b a s i s 

o f t h a t c a s e . As d i r e c t e d by t h e T a l l a d e g a C o u n t y DHR, t h e 

f a t h e r c o m p l e t e d an anger-management c o u r s e . The f a t h e r a l s o 

had t e s t e d p o s i t i v e f o r t h e use o f m a r i j u a n a on one o c c a s i o n , 

b u t t h e r e s u l t s o f a l l s u b s e q u e n t d r u g t e s t s d u r i n g t h e c o u r s e 

o f t h e l i t i g a t i o n - - i n c l u d i n g a t e s t o r d e r e d on t h e day o f t h e 

h e a r i n g - - w e r e n e g a t i v e f o r t h e use o f d r u g s . The f a t h e r h e l d 

a s t e a d y j o b , l i v e d w i t h h i s mother i n a house t h a t t h e 

T a l l a d e g a C o u n t y DHR had f o u n d was s u i t a b l e f o r t h e c h i l d , and 

had a l w a y s e x h i b i t e d a p p r o p r i a t e b e h a v i o r when v i s i t i n g w i t h 

t h e c h i l d . I d . a t . T h i s c o u r t f o u n d t h a t t h e j u v e n i l e 

c o u r t ' s j u d g m e n t f i n d i n g t h e c h i l d d e p e n d e n t and a w a r d i n g 

c u s t o d y t o t h e m a t e r n a l g r a n d p a r e n t s was n o t s u p p o r t e d by 

c l e a r and c o n v i n c i n g e v i d e n c e . I d . a t . S p e c i f i c a l l y , we 

h e l d t h a t t h e r e was no e v i d e n c e i n d i c a t i n g t h a t t h e f a t h e r was 

u n a b l e o r u n w i l l i n g t o c a r e f o r t h e c h i l d ; t h u s , t h e f i n d i n g 

o f d e p e n d e n c y was i m p r o p e r . I d . a t . 
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A l t h o u g h many o f t h e f a c t s i n J . L . a r e s i m i l a r t o t h o s e 

i n t h i s c a s e , t h e two c a s e s a r e d i s t i n g u i s h a b l e i n i m p o r t a n t 

ways. A l t h o u g h t h e f a t h e r i n J . L . had s u c c e s s f u l l y c o m p l e t e d 

an anger-management c o u r s e , t h e e v i d e n c e i n t h i s c a s e 

i n d i c a t e d t h a t t h e f a t h e r ' s c o u n s e l o r , who was a t t e m p t i n g t o 

t e a c h c o p i n g s k i l l s t o t h e f a t h e r , had ended t h e i r s e s s i o n s 

b e c a u s e t h e f a t h e r was n o t m a k i n g p r o g r e s s . The f a t h e r had 

d i f f i c u l t y u n d e r s t a n d i n g t h e g u i d a n c e w o r k e r s f o r t h e C l e b u r n e 

C o u n t y D e p a r t m e n t o f Human R e s o u r c e s ("the C l e b u r n e C o u n t y 

DHR") had a t t e m p t e d t o p r o v i d e t o him. The f a t h e r a d m i t t e d 

t h a t h i s mother had t o h e l p h im w r i t e c h e c k s and " s t u f f l i k e 

t h a t . " E v i d e n c e a l s o i n d i c a t e d t h a t t h e f a t h e r had made 

i n a p p r o p r i a t e c h o i c e s c o n c e r n i n g t h e c h i l d , s u c h as a l l o w i n g 

t h e c h i l d t o p l a y w i t h a c i g a r e t t e l i g h t e r and f a i l i n g t o g i v e 

t h e c h i l d m e d i c i n e p r e s c r i b e d by t h e p e d i a t r i c i a n b e c a u s e t h e 

f a t h e r d i d n o t b e l i e v e t h e c h i l d needed i t . The f a t h e r i n 

t h i s c a s e a l s o had l i m i t e d e x p e r i e n c e i n s p e n d i n g t i m e a l o n e 

w i t h t h e c h i l d , who was t h r e e o r f o u r y e a r s o l d a t t h e t i m e o f 

t h e d e p e n d e n c y h e a r i n g . No s u c h e v i d e n c e was p r e s e n t e d i n 

J . L . I n t h i s c a s e , t h e C l e b u r n e C o u n t y DHR recommended t h a t 

t h e c h i l d r e m a i n w i t h t h e c h i l d ' s m a t e r n a l g r e a t - g r a n d m o t h e r . 
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The j u v e n i l e c o u r t , w h i c h had t h e o p p o r t u n i t y t o o b s e r v e t h e 

f a t h e r d u r i n g t h e h e a r i n g , e x p l i c i t l y f o u n d t h a t " t h e f a t h e r 

has a s s i s t a n c e i n c a r i n g f o r h i m s e l f and w o u l d need s u c h 

a s s i s t a n c e t o c o n t i n u e t o a d e q u a t e l y c a r e f o r t h e c h i l d . " 

A d m i t t e d l y , t h i s i s a c l o s e c a s e , and I may have r e a c h e d 

a d i f f e r e n t c o n c l u s i o n t h a n t h e j u v e n i l e c o u r t . However, t h e 

j u v e n i l e c o u r t had t h e o p p o r t u n i t y t o o b s e r v e t h e p a r t i e s as 

t h e y t e s t i f i e d , and i t was i n a b e t t e r p o s i t i o n t h a n t h i s 

c o u r t t o make t h e d e t e r m i n a t i o n w h e t h e r t h e f a t h e r was c a p a b l e 

o f f u l f i l l i n g h i s r e s p o n s i b i l i t i e s t o t h e c h i l d . A l t h o u g h 

e v i d e n c e i n d i c a t e d t h a t t h e f a t h e r a p p e a r e d t o be m a k i n g 

p r o g r e s s t o w a r d b e i n g a b l e t o c a r e f o r t h e c h i l d and a l t h o u g h 

t h e r e i s no e v i d e n c e i n d i c a t i n g t h a t t h e f a t h e r w o u l d 

i n t e n t i o n a l l y harm t h e c h i l d , as p r e v i o u s l y m e n t i o n e d , t h e r e 

was a l s o e v i d e n c e i n d i c a t i n g t h a t t h e f a t h e r had made 

d e c i s i o n s t h a t were d e t r i m e n t a l t o t h e b e s t i n t e r e s t s o f t h e 

c h i l d . B a s e d on t h e o r e t e n u s s t a n d a r d o f r e v i e w r e q u i r i n g 

t h a t we g i v e d e f e r e n c e t o t h e j u v e n i l e c o u r t ' s f i n d i n g s o f 

f a c t , see J . L . , So. 3d a t , I c a n n o t s a y t h a t t h e 

e v i d e n c e does n o t s u p p o r t t h e c o n c l u s i o n t h a t t h e f a t h e r was 

u n a b l e t o c a r e f o r t h e c h i l d a t t h e t i m e o f t h e h e a r i n g o r 
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t h a t t h e j u v e n i l e c o u r t ' s judgment i s c l e a r l y e r r o n e o u s . 

B e c a u s e I w o u l d a f f i r m t h e judgment o f t h e j u v e n i l e c o u r t , I 

must r e s p e c t f u l l y d i s s e n t . 

P i t t m a n , J . , c o n c u r s . 
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