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PER CURIAM. 

The Alabama Insurance Guaranty A s s o c i a t i o n ("AIGA") 

appeals from a summary judgment e n t e r e d by the Montgomery 

C i r c u i t Court i n which t h a t c o u r t d e t e r m i n e d t h a t , as a mat t e r 

of l a w , the AIGA c o u l d not r e c o v e r s u b s t a n t i a l sums of money 
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t h a t i t had p a i d , on b e h a l f of the Water Works and S a n i t a r y 

Sewer Board of the C i t y of Montgomery ("the B o a r d " ) , t o an 

i n j u r e d employee of the Board f o l l o w i n g the i n s o l v e n c y of the 

Board's w o r k e r s ' compensation i n s u r e r , L e g i o n Insurance 

Company ("Legion"). Because we conclude t h a t the t r i a l c o u r t 

e r r e d i n c o n c l u d i n g t h a t the AIGA's c l a i m was t i m e - b a r r e d , we 

r e v e r s e t h a t c o u r t ' s judgment and we remand the cause f o r 

f u r t h e r p r o c e e d i n g s . 

The l e g a l p r o c e e d i n g s l e a d i n g t o the judgment under 

r e v i e w began i n October 2009 when the AIGA sued the B o a r d , 

s e e k i n g a d e c l a r a t i o n of the p a r t i e s ' r i g h t s and l i a b i l i t i e s 

under the AIGA's e n a b l i n g l e g i s l a t i o n , the Alabama Insurance 

Guaranty A s s o c i a t i o n A c t ("the A c t " ) , which i s c o d i f i e d i n 

Chapter 42 of T i t l e 27 of the Code of Alabama (1975). As a 

g e n e r a l r u l e , under the A c t , when an i n s u r e r of r i s k s t h a t i s 

l i c e n s e d by t h i s s t a t e i s j u d i c i a l l y d e c l a r e d i n s o l v e n t and i s 

o r d e r e d t o be l i q u i d a t e d , any u n p a i d c l a i m s t h a t are made 

a g a i n s t t h a t i n s u r e r by r e s i d e n t s of t h i s s t a t e and t h a t f a l l 

w i t h i n the coverages i n the p o l i c i e s i s s u e d by t h a t i n s u r e r 

are "covered c l a i m [ s ] " p a y a b l e by the AIGA. See A l a . Code 
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1975, §§ 27-42-5(6) and 2 7 - 4 2 - 8 ( a ) ( 1 ) . 1 The p a r t i e s ' d i s p u t e 

stems from a c l a i m made by one of the Board's employees, who 

was i n j u r e d i n a w o r k p l a c e a c c i d e n t i n 2001; because t h a t 

c l a i m was c o v e r e d by a w o r k e r s ' compensation i n s u r a n c e p o l i c y 

i s s u e d t o the Board by L e g i o n , the Board's c l a i m was forwarded 

t o the AIGA i n 2003 upon L e g i o n ' s i n s o l v e n c y . 

In October 2003, an AIGA c l a i m s examiner n o t i f i e d the 

Board by l e t t e r of L e g i o n ' s i n s o l v e n c y . In t h a t l e t t e r , the 

AIGA i n d i c a t e d t h a t the Board's i n s u r a n c e c l a i m might not f a l l 

w i t h i n the d e f i n i t i o n of a " c o v e r e d c l a i m " i n the A c t . Under 

a 2000 amendment t o the A c t (Act No. 2000-743, A l a . A c t s 

2 0 0 0 ) , c l a i m s by an i n s u r e d "whose net worth exceeds t w e n t y -

f i v e m i l l i o n d o l l a r s ($25,000,000) on December 31 of the y e a r " 

b e f o r e an i n s u r e r ' s i n s o l v e n c y w e r e , f o r the f i r s t t i m e , 

e x c l u d e d from the scope of "covered c l a i m [ s ] " under the A c t , 

and the AIGA was extended a c o n c o m i t a n t r i g h t t o r e c o v e r 

moneys i t had p a i d on b e h a l f of such a h i g h - n e t - w o r t h i n s u r e d . 

The October 2003 l e t t e r d i r e c t e d the Board t o p r o v i d e the AIGA 

1 A l t h o u g h the l i a b i l i t y of the AIGA g e n e r a l l y does not 
e x t e n d t o the f i r s t $100 of c o v e r e d c l a i m s or exceed $150,000, 
w o r k e r s ' compensation i n s u r a n c e c l a i m s are exempt from those 
l i m i t a t i o n s . See A l a . Code 1975, § 2 7 - 4 2 - 8 ( a ) ( 1 ) . 
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w i t h documentation of the Board's net worth. The Board f a i l e d 

t o p r o v i d e such documentation t o the AIGA, prompting the AIGA 

c l a i m s examiner t o send a second l e t t e r on November 10, 2003, 

t o a g a i n seek t h a t documentation and t o warn t h a t a f a i l u r e t o 

p r o v i d e t h a t documentation w i t h i n 15 days might r e s u l t i n the 

Board's l o s s of r i g h t s and coverages under the A c t . However, 

e x a c t l y 15 days l a t e r , the Board and i t s employee s e t t l e d a l l 

a s p e c t s of the employee's w o r k e r s ' compensation c l a i m ; the 

AIGA funded the $40,000 compensation s e t t l e m e n t amount and has 

s i n c e p a i d f o r the employee's m e d i c a l b e n e f i t s . 

In J a n u a r y 2004, the AIGA c l a i m s examiner a g a i n c o n t a c t e d 

the Board, t h i s time by s e n d i n g a f a c s i m i l e t r a n s m i s s i o n 

i n d i c a t i n g t h a t the AIGA would need a response t o "our l e t t e r " 

(presumably, a r e f e r e n c e t o the AIGA's November 10, 2003, 

l e t t e r ) . The Board d i d not respond t o the f a c s i m i l e 

t r a n s m i s s i o n . There i s no i n d i c a t i o n i n the r e c o r d t h a t any 

f u r t h e r a c t i o n was t a k e n by the AIGA f o r a p e r i o d of over f i v e 

y e a r s a f t e r t h a t f a c s i m i l e message was s e n t as t o the payment 

of the Board's i n s u r a n c e c l a i m . 

Pursuant t o A c t No. 2009-716, A l a . A c t s 2009, which 

became law i n May 2009, c e r t a i n amendments t o the A c t went 
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i n t o e f f e c t on August 1, 2009. Among the changes made by the 

l e g i s l a t u r e was the a d d i t i o n of p r o v i s i o n s t o the A c t under 

which (1) the AIGA was e x p r e s s l y empowered t o r e q u e s t n e t -

worth i n f o r m a t i o n from i n s u r e d s and c l a i m a n t s ; (2) the AIGA 

was e x p r e s s l y a u t h o r i z e d , upon any r e f u s a l of i n s u r e d s or 

c l a i m a n t s t o p r o v i d e r e q u e s t e d f i n a n c i a l i n f o r m a t i o n , t o deem 

t h a t i n s u r e d or c l a i m a n t a " h i g h net worth i n s u r e d " ; (3) a 

r e f u s a l by an i n s u r e d t o p r o v i d e r e q u e s t e d f i n a n c i a l 

i n f o r m a t i o n t o the AIGA would g i v e r i s e t o a r e b u t t a b l e 

p resumption i n j u d i c i a l p r o c e e d i n g s t h a t the i n s u r e d ' s net 

worth was g r e a t e r than $25,000,000; and (4) a c o u r t 

d e t e r m i n i n g t h a t an i n s u r e d t h a t had r e f u s e d t o p r o v i d e 

f i n a n c i a l i n f o r m a t i o n t o the AIGA was a h i g h - n e t - w o r t h i n s u r e d 

would be a u t h o r i z e d t o award a t t o r n e y f e e s and c o s t s t o the 

AIGA. A l a . Code 1975, § 27-42-11(g) and (h). The AIGA, 

a p p a r e n t l y a n t i c i p a t i n g the impending e f f e c t of the amendments 

t o the A c t , n o t i f i e d the Board by a l e t t e r d a t e d June 18, 

2009, t h a t the Board appeared t o be a h i g h - n e t - w o r t h i n s u r e d ; 

the AIGA r e q u e s t e d reimbursement of a l l moneys p a i d t o s a t i s f y 

the employee's w o r k e r s ' compensation c l a i m a g a i n s t the Board. 

The Board a p p a r e n t l y d i d not r e c e i v e t h a t l e t t e r u n t i l e a r l y 
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September 2009, a f t e r the amendments had t aken e f f e c t ; the 

Board, i n a l e t t e r r e p l y i n g t o the AIGA, d e n i e d l i a b i l i t y , 

c o n t e n d i n g t h a t the a p p l i c a b l e s t a t u t e of l i m i t a t i o n s b a r r e d 

any reimbursement c l a i m . 

On October 30, 2009, s h o r t l y a f t e r the Board had d e n i e d 

the AIGA's reimbursement r e q u e s t , the AIGA brought i t s a c t i o n ; 

the AIGA sought, among o t h e r t h i n g s , a judgment i n the amount 

of $49,135.61 p l u s a t t o r n e y f e e s and c o s t s . The Board f i l e d 

an answer denying l i a b i l i t y and a s s e r t i n g , among o t h e r t h i n g s , 

t h a t the a p p l i c a b l e s t a t u t e of l i m i t a t i o n s b a r r e d the AIGA's 

reimbursement c l a i m and t h a t the p o r t i o n of the 2009 

amendments t o the A c t a l l o w i n g r e c o v e r y of a t t o r n e y f e e s was 

u n c o n s t i t u t i o n a l as a p p l i e d t o the B o a r d . 2 Each p a r t y f i l e d 

a summary-judgment motion; i n i t s b r i e f i n s u p p o r t of i t s 

motion, the Board " r e q u e s t [ e d ] t h a t [ t h e t r i a l c o u r t ] ... 

a p p l y a two-year s t a t u t e of l i m i t a t i o n s and render summary 

judgment i n [ t h e B o a r d ' s ] f a v o r as t o a l l c l a i m s pending 

a g a i n s t i t t h a t seek t o c o l l e c t money from the Board f o r 

[sums] p a i d by [ t h e ] AIGA p r i o r t o October 20, 2007." The 

2The a t t o r n e y g e n e r a l f i l e d an answer and waived f u r t h e r 
p a r t i c i p a t i o n i n the a c t i o n . 
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p a r t i e s j o i n t l y r e q u e s t e d t h a t the t r i a l c o u r t deem the case 

s u b m i t t e d on the c r o s s - m o t i o n s . The t r i a l c o u r t g r a n t e d the 

Board's summary-judgment motion and awarded the AIGA a 

judgment of o n l y $1,092.03 p l u s c o u r t c o s t s ( i . e . , the amount 

of m e d i c a l b e n e f i t s p a i d by the AIGA on b e h a l f of the Board's 

i n j u r e d employee d u r i n g the two y e a rs p r e c e d i n g the 

i n s t i t u t i o n of the AIGA's a c t i o n ) ; the Board then p a i d the 

amount of t h a t judgment i n t o c o u r t . The AIGA appealed t o t h i s 

c o u r t , which has a p p e l l a t e j u r i s d i c t i o n based upon the amount 

of the judgment i n v o l v e d . Because the t r i a l c o u r t ' s judgment 

was based upon the documentary e v i d e n c e s u b m i t t e d by the 

p a r t i e s i n c o n n e c t i o n w i t h t h e i r c r o s s - m o t i o n s f o r a summary 

judgment, we a f f o r d the t r i a l c o u r t ' s judgment no presumption 

of c o r r e c t n e s s . See C o n t i n e n t a l E l e c . Co. v. C i t y of Leeds, 

473 So. 2d 1056, 1058 ( A l a . C i v . App. 1984), a f f ' d , 473 So. 2d 

1060 ( A l a . 1985). 

The p r i m a r y d i s p u t e between the p a r t i e s , as e v i d e n c e d by 

t h e i r a p p e l l a t e b r i e f s , concerns the a p p l i c a b l e s t a t u t e of 

l i m i t a t i o n s . The Board contends t h a t the t r i a l c o u r t p r o p e r l y 

a p p l i e d a two-year s t a t u t e of l i m i t a t i o n s t o bar the l a r g e 

m a j o r i t y of the AIGA's reimbursement c l a i m , a v e r r i n g t h a t the 
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reimbursement c l a i m a c c r u e d upon the AIGA's i n i t i a l payment of 

moneys on the Board's b e h a l f i n November 2003 and t h a t the 

AIGA's c l a i m i s i n the n a t u r e of a c l a i m f o r e i t h e r a 

s t a t u t o r y " p e n a l t y " or a t o r t c l a i m not s p e c i f i c a l l y 

enumerated by the l e g i s l a t u r e i n Chapter 2 of T i t l e 6 of the 

Code, so as t o be b a r r e d a f t e r two years have e l a p s e d a f t e r 

i t s a c c r u a l . See A l a . Code 1975, § 6-2-38(j) and ( l ) . 3 The 

AIGA contends t h a t i t s c l a i m i s i n s t e a d one governed by a s i x -

year s t a t u t e of l i m i t a t i o n s (see A l a . Code 1975, § 6-2-34(5) 4) 

" ( j ) A l l a c t i o n s q u i tam or f o r a 
p e n a l t y g i v e n by s t a t u t e t o the p a r t y 
a g g r i e v e d , u n l e s s the s t a t u t e imposing i t 
p r e s c r i b e s a d i f f e r e n t l i m i t a t i o n , must be 
brought w i t h i n two y e a r s . 

"  

" ( l ) A l l a c t i o n s f o r any i n j u r y t o the 
per s o n or r i g h t s of another not a r i s i n g 
from c o n t r a c t and not s p e c i f i c a l l y 
enumerated i n t h i s s e c t i o n must be brought 
w i t h i n two y e a r s . " 

"The f o l l o w i n g must be commenced 
w i t h i n s i x y e a r s : 

II 

"(5) A c t i o n s f o r the r e c o v e r y of money 
upon a l o a n , upon a s t a t e d or l i q u i d a t e d 
account or f o r a r r e a r s of r e n t due upon a 
p a r o l demise." 
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and t h a t , r e g a r d l e s s of which l i m i t a t i o n s s t a t u t e a p p l i e s , the 

AIGA's c l a i m d i d not accrue u n t i l the AIGA's r e c e i p t of 

i n f o r m a t i o n p e r m i t t i n g " d i s c o v e r y " of the f a c t t h a t the Board 

was a h i g h - n e t - w o r t h i n s u r e d (a " d i s c o v e r y " t h a t p u r p o r t e d l y 

o c c u r r e d i n 2009). Because the AIGA f i l e d i t s c i v i l a c t i o n i n 

October 2009, l e s s than s i x y e a rs a f t e r i n d e m n i f y i n g the Board 

as t o i t s employee's workers' compensation c l a i m i n November 

2003, the t h r e s h o l d m a t e r i a l q u e s t i o n i s which of the two 

l i m i t a t i o n s s t a t u t e s , § 6-2-34 or § 6-2-38, governs the AIGA's 

reimbursement c l a i m . 

To p r o p e r l y answer t h a t q u e s t i o n , we must assess the 

n a t u r e of the AIGA's reimbursement r i g h t . As we have noted, 

the A c t was amended i n 2000 so as t o e x c l u d e , f o r the f i r s t 

t i m e , c l a i m s a s s e r t e d by i n s u r e d s h a v i n g a net worth of over 

$25,000,000 from the scope of AIGA's i n d e m n i t y 

r e s p o n s i b i l i t i e s . See former § 27-42-5(4), A l a . Code 1975 

( p r o v i s i o n i n e f f e c t from 2000 t o 2009 d e f i n i n g " c o v e r e d 

c l a i m " under the A c t ) . L i k e w i s e , the A c t was amended i n 2000 

so as t o ex t e n d t o the AIGA "the r i g h t t o r e c o v e r from ... 

[ a ] n i n s u r e d whose net worth ... exceeds t w e n t y - f i v e m i l l i o n 

d o l l a r s ... and whose l i a b i l i t y o b l i g a t i o n s , i n c l u d i n g 
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o b l i g a t i o n s under w o r k e r s ' compensation i n s u r a n c e coverages, 

t o o t h e r persons are s a t i s f i e d i n whole or i n p a r t by the 

payments" made by the AIGA on t h a t i n s u r e d ' s b e h a l f . A l a . 

Code 1975, former § 27-42-11(d) ( i n e f f e c t from 2000 t o 2009). 

Thus, under the A c t as i t was i n e f f e c t i n November 2003, once 

a payment was made by the AIGA on b e h a l f of a h i g h - n e t - w o r t h 

i n s u r e d , the AIGA's r i g h t t o r e c o v e r t h a t payment i m m e d i a t e l y 

v e s t e d ; t h e r e i s no i n d i c a t i o n i n the A c t i t s e l f t h a t the 

AIGA's r e c o v e r y r i g h t was i n any way c o n d i t i o n e d upon the 

s t a t u s of the AIGA's knowledge c o n c e r n i n g whether a p a r t i c u l a r 

i n s u r e d had a h i g h net worth. 

The r i g h t t o r e c o v e r bestowed by the l e g i s l a t u r e upon the 

AIGA under the A c t as i t r e a d i n 2003 i s not i d e n t i f i e d by the 

A c t as a cause of a c t i o n sounding i n t o r t or i n c o n t r a c t , nor 

i s i t l a b e l e d as a p e n a l t y t o be imposed by a c o u r t upon an 

i n s u r e d f o r h a v i n g a r e l a t i v e l y h i g h net worth. R a t h e r , i t i s 

a s t a t u t o r y r i g h t p e r m i t t i n g the r e c o v e r y of a l i q u i d a t e d sum: 

an amount e q u a l t o what the AIGA has p a i d on b e h a l f of a h i g h -

n e t - w o r t h i n s u r e d . Our r e v i e w of a p p l i c a b l e Alabama law l e a d s 

us t o agree w i t h the AIGA t h a t the s i x - y e a r s t a t u t e of 

l i m i t a t i o n s p r o v i d e d i n A l a . Code 1975, § 6-2-34, upon which 

10 



2091028 

the AIGA r e l i e s , does i n d e e d a p p l y i n t h i s s i t u a t i o n . The 

AIGA's reimbursement c l a i m i s i n the n a t u r e of a common-law 

a c t i o n of debt (as opposed t o assumpsit upon an e x p r e s s or 

i m p l i e d c o n t r a c t ) f o r the r e c o v e r y of money p r o v i d e d by law. 

See C i t y of A n n i s t o n v. Douglas, 250 A l a . 367, 371, 34 So. 2d 

467, 471 (1948) ("when a s t a t u t e c r e a t e s a l i a b i l i t y t o pay 

money and p r e s c r i b e s no p a r t i c u l a r form of a c t i o n f o r i t s 

r e c o v e r y , an a c t i o n of debt i s the a p p r o p r i a t e remedy"), and 

C i t y of A n n i s t o n v. Dempsey, 253 A l a . 597, 601, 45 So. 2d 773, 

776 (1950) ("a cause of a c t i o n ... f o r money and n o t h i n g e l s e 

when the l i a b i l i t y i s f i x e d by law ... i s i n debt and the 

s t a t u t e of l i m i t a t i o n s i s s i x y e a r s " ; c i t i n g Douglas and A l a . 

Code 1940, t i t . 7, § 21 (now c o d i f i e d as A l a . Code 1975, § 6¬

2 - 3 4 ) ) ; see a l s o S t a t e Highway Dep't v. Oglesby, 530 So. 2d 

846, 848 ( A l a . C i v . App. 1988) ( r e t i r e d s t a t e employee's c l a i m 

f o r r e c o v e r y of u n p a i d s t a t u t o r y per diem a l l o w a n c e h e l d t o be 

i n debt and s u b j e c t t o s i x - y e a r l i m i t a t i o n s p e r i o d s e t f o r t h 

i n § 6-2-34). A l t h o u g h we agree w i t h the Board t h a t i n t h i s 

case t h e r e i s no document, such as a p r o m i s s o r y note, t h a t 

e v i d e n c e s the e x i s t e n c e of a c o n t r a c t u a l debt owed t o the 

AIGA, " [ a ] n a c t i o n of debt may or may not be based on 
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c o n t r a c t " (Douglas, 250 A l a . a t 370, 34 So. 2d a t 470), and 

the AIGA's r i g h t of r e c o v e r y under the A c t as i t was i n e f f e c t 

i n 2003 i s no l e s s s u b j e c t t o § 6-2-34 f o r the l a c k of such an 

e x p r e s s agreement. 5 

Based upon the f o r e g o i n g f a c t s and a u t h o r i t i e s , we 

c onclude t h a t the AIGA's reimbursement c l a i m a g a i n s t the Board 

was t i m e l y brought i n October 2009, l e s s than s i x y e a rs a f t e r 

the AIGA made i t s f i r s t payment on b e h a l f of the Board as a 

r e s u l t of L e g i o n ' s i n s o l v e n c y . Thus, the t r i a l c o u r t e r r e d i n 

d e t e r m i n i n g , as i t d i d , t h a t the AIGA's reimbursement c l a i m 

a g a i n s t the Board was b a r r e d as a m a t t e r of law t o the e x t e n t 

t h a t i t sought moneys p a i d more than two y e a r s b e f o r e the AIGA 

5We note here the Board's c i t a t i o n of a n oted t r e a t i s e on 
the law of damages f o r the p r o p o s i t i o n t h a t a two-year s t a t u t e 
of l i m i t a t i o n s a p p l i e s t o "an a c t i o n based upon a l i a b i l i t y 
c r e a t e d by s t a t u t e ... u n l e s s some o t h e r time l i m i t i s 
mentioned i n the s t a t u t e c r e a t i n g i t . " J e n e l l e M. Marsh and 
C h a r l e s W. Gamble, Alabama Law of Damages § 11:25 (5th ed. 
2004). T h i s statement appears t o be an o v e r b r o a d t e x t u a l 
g l o s s upon the h o l d i n g i n U n i v e r s a l C r e d i t Co. v. C l a y County  
T r a d i n g Co., 235 A l a . 577, 180 So. 259 (1938), which concerned 
a c l a i m f o r a t r u e s t a t u t o r y p e n a l t y f o r f a i l i n g t o r e c o r d a 
s a t i s f a c t i o n of a c h a t t e l l i e n ( i . e . , a c l a i m as t o which the 
p r e d e c e s s o r of A l a . Code 1975, § 6 - 2 - 3 8 ( j ) , would have a p p l i e d 
by i t s t e r m s ) . In c o n t r a s t , Douglas, Dempsey, and Oglesby 
c l e a r l y h o l d t h a t a s i x - y e a r l i m i t a t i o n s p e r i o d a p p l i e s t o 
c l a i m s based upon s t a t u t o r y l i a b i l i t i e s t h a t do not i n v o l v e 
p e n a l t i e s . 
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brought i t s a c t i o n i n October 2009. As t o t h a t a s p e c t of the 

t r i a l c o u r t ' s judgment, we r e v e r s e , and we remand the cause t o 

the t r i a l c o u r t f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s 

o p i n i o n . 6 

The AIGA f u r t h e r contends t h a t the t r i a l c o u r t e r r e d i n 

f a i l i n g t o award i t a t t o r n e y f e e s p u r s u a n t t o s u b s e c t i o n (h) 

of A l a . Code 1975, § 27-42-11, as amended i n 2009. Based upon 

the t r i a l c o u r t ' s d e t e r m i n a t i o n t h a t the AIGA was not e n t i t l e d 

t o r e c o v e r the l a r g e m a j o r i t y of i t s payments on b e h a l f of the 

Board t o the employee, the t r i a l c o u r t c o u l d p r o p e r l y have 

d e n i e d a fee award on the b a s i s t h a t the AIGA had not a c t u a l l y 

p r e v a i l e d i n the a c t i o n w i t h o u t r e a c h i n g the p r e l i m i n a r y 

c o n s t i t u t i o n a l q u e s t i o n r a i s e d by the Board c o n c e r n i n g whether 

the 2009 amendment c o u l d p r o p e r l y be a p p l i e d r e t r o a c t i v e l y t o 

the p a r t i e s ' d i s p u t e . Our r e v e r s a l of the t r i a l c o u r t ' s 

judgment as t o the AIGA's reimbursement c l a i m , however, 

n e c e s s a r i l y i m p l i c a t e s the c o r r e c t n e s s of the t r i a l c o u r t ' s 

6We d e c l i n e the AIGA's r e q u e s t t o s i m p l y render a judgment 
i n i t s f a v o r because, n o t w i t h s t a n d i n g t h i s c o u r t ' s c o n c l u s i o n 
as t o the a p p l i c a b l e s t a t u t e of l i m i t a t i o n s , the AIGA d i d not 
demonstrate a t the summary-judgment stage t h a t none of the 
a f f i r m a t i v e defenses a s s e r t e d by the Board has any f a c t u a l or 
l e g a l b a s i s . 

13 
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d e n i a l of a fee award; we thus r e v e r s e the t r i a l c o u r t ' s 

judgment as t o t h a t i s s u e as w e l l , and we remand the cause f o r 

t h a t c o u r t , i n the f i r s t i n s t a n c e , t o c o n s i d e r whether the 

2009 amendment t o § 27-42-11 a p p l i e s r e t r o a c t i v e l y t o the 

p a r t i e s ' d i s p u t e and, i f the amendment i s h e l d t o be 

a p p l i c a b l e , t o determine whether the AIGA i s e n t i t l e d t o a fee 

award as a component of any new judgment on the m e r i t s e n t e r e d 

on remand from t h i s c o u r t . 

REVERSED AND REMANDED. 

Thompson, P . J . , and P i t t m a n , Thomas, and Moore, J J . , 

concur. 

Bryan, J . , d i s s e n t s , w i t h w r i t i n g . 
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BRYAN, Judge, d i s s e n t i n g . 

In J e f f e r s o n County v. Reach, 368 So. 2d 250, 252 ( A l a . 

1978), the supreme c o u r t s t a t e d : 

"The d i s t i n c t i o n between a c l a i m ex c o n t r a c t u 
and one ex d e l i c t o i s found i n the n a t u r e of the 
g r i e v a n c e . Where the wrong r e s u l t s from a b r e a c h of 
a promise, the c l a i m i s ex c o n t r a c t u . However, i f 
the wrong s p r i n g s from a b r e a c h of a duty e i t h e r 
growing out of the r e l a t i o n s h i p of the p a r t i e s , or 
imposed by law, the c l a i m i s ex d e l i c t o . " 

In the case now b e f o r e us, the c l a i m a s s e r t e d by the 

Alabama I n s u r a n c e Guaranty A s s o c i a t i o n ("the AIGA") i s not 

based on a p r o m i s e ; c o n s e q u e n t l y , i t i s not a c o n t r a c t c l a i m . 

See J e f f e r s o n County v. Reach. Because the AIGA's c l a i m i s not 

i n c o n t r a c t , i t i s , i n my o p i n i o n , governed by the two-year 

s t a t u t e of l i m i t a t i o n s c o n t a i n e d i n § 6 - 2 - 3 8 ( l ) , A l a . Code 

1975. S e c t i o n 6-2-38(l) p r o v i d e s : 

" ( l ) A l l a c t i o n s f o r any i n j u r y t o the p e r s o n or 
r i g h t s of another not a r i s i n g from c o n t r a c t and not  
s p e c i f i c a l l y enumerated i n t h i s s e c t i o n must be 
brought w i t h i n two y e a r s . " 

(Emphasis added.) 

Fo r i t s c o n c l u s i o n t h a t the s i x - y e a r s t a t u t e of 

l i m i t a t i o n s c o n t a i n e d i n § 6-2-34(5), A l a . Code 1975, 7 

7 S e c t i o n 6-2-34(5) p r o v i d e s : 
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a p p l i e s , the main o p i n i o n r e l i e s on a l i n e of cases a d d r e s s i n g 

c l a i m s by government employees s e e k i n g t o r e c o v e r u n p a i d money 

t h e i r government employers owed them by law, i . e . , C i t y of  

A n n i s t o n v. Douglas, 250 A l a . 367, 34 So. 2d 467 (1948), C i t y  

of A n n i s t o n v. Dempsey, 253 A l a . 597, 45 So. 2d 773 (1950), 

and S t a t e Highway Dep't v. Oglesby, 530 So. 2d 846 ( A l a . C i v . 

App. 1988). Those cases are p l a i n l y d i s t i n g u i s h a b l e from the 

case now b e f o r e us -- the AIGA i s not a government employee 

s e e k i n g t o r e c o v e r u n p a i d money i t s government employer owes 

i t by law. A c c o r d i n g l y , I would h o l d t h a t , because the AIGA's 

c l a i m i s not based on a promise, i t i s governed by the two-

year s t a t u t e of l i m i t a t i o n s c o n t a i n e d i n § 6 - 2 - 3 8 ( l ) . 

I a l s o conclude t h a t the t r i a l c o u r t d i d not e r r i n 

denying an award of a t t o r n e y f e e s t o the AIGA. S e c t i o n 27-42-

11 ( h ) , A l a . Code 1975, p r o v i d e s t h a t the t r i a l c o u r t "may 

award t o the [AIGA] a t t o r n e y ' s f e e s and c o s t s . " (Emphasis 

"The f o l l o w i n g must be commenced w i t h i n s i x 
y e a r s : 

"  

"(5) A c t i o n s f o r the r e c o v e r y of money upon a 
l o a n , upon a s t a t e d or l i q u i d a t e d account of f o r 
a r r e a r s of r e n t due upon a p a r o l demise." 
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added.) "'An award of a t t o r n e y f e e s , where p e r m i s s i b l e , i s a 

m a t t e r w i t h i n the d i s c r e t i o n of the t r i a l c o u r t and w i l l not 

be r e v e r s e d on appeal absent a showing t h a t the t r i a l c o u r t 

abused i t s d i s c r e t i o n . ' " F e i l v. W i t t e r n Group, I n c . , 784 So. 

2d 302, 315 ( A l a . C i v . App. 2000) ( q u o t i n g ISS I n t ' l Serv.  

Sys., I n c . v. Alabama Motor E x p r e s s , I n c . , 686 So. 2d 1184, 

1189 ( A l a . C i v . App. 1996)). I see no i n d i c a t i o n t h a t the 

t r i a l c o u r t exceeded i t s d i s c r e t i o n by not awarding a t t o r n e y 

f e e s t o the AIGA. 

A c c o r d i n g l y , I would a f f i r m the judgment of the t r i a l 

c o u r t i n i t s e n t i r e t y . T h e r e f o r e , I r e s p e c t f u l l y d i s s e n t . 
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