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v. 
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(JU-09-405) 

THOMAS, Judge. 

A.S. ("the mother") appeals the judgment of the Elmore 

C i r c u i t C ourt ("the c i r c u i t c o u r t " ) r e v e r s i n g the judgment of 

the Elmore J u v e n i l e C o u r t ("the j u v e n i l e c o u r t " ) and g r a n t i n g 

C.M. ("the f a t h e r " ) c u s t o d y of the p a r t i e s ' minor c h i l d ("the 
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c h i l d " ) . We d i s m i s s the a p p e a l f o r l a c k of s u b j e c t - m a t t e r 

j u r i s d i c t i o n . 

F a c t s and P r o c e d u r a l H i s t o r y 

The p a r t i e s became r o m a n t i c a l l y i n v o l v e d a t a young age, 

and, a l t h o u g h the p a r t i e s never m a r r i e d , the c h i l d was born t o 

the p a r t i e s on March 15, 2006. A f t e r the c h i l d was born, the 

p a r t i e s moved i n t o a home t o g e t h e r . The p a r t i e s s e p a r a t e d i n 

March or A p r i l 2008, and the c h i l d has l i v e d w i t h the mother 

s i n c e t h a t t i m e . 

The r e c o r d on appe a l i s s c a n t c o n c e r n i n g the p r o c e d u r a l 

h i s t o r y of t h i s case. I n i t s f i n a l judgment, the c i r c u i t 

c o u r t r e c o g n i z e d t h a t , on November 18, 2008, the j u v e n i l e 

c o u r t had o r d e r e d the f a t h e r t o pay c h i l d s u pport i n the 

amount of $357 t o the mother; t h a t judgment i s not i n the 

r e c o r d . 

On J u l y 9, 2009, the f a t h e r f i l e d i n the c i r c u i t c o u r t a 

p l e a d i n g t i t l e d " p e t i t i o n t o determine p a t e r n i t y , custody, and 

the award of c h i l d s u p p o r t . " As the t i t l e of the motion would 

suggest, the f a t h e r r e q u e s t e d the c i r c u i t c o u r t t o determine 

t h a t the f a t h e r i s the " n a t u r a l f a t h e r " of the c h i l d , t o 

" e n t e r an o r d e r g r a n t i n g the f a t h e r the c a r e , custody, and 
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c o n t r o l " of the c h i l d , and t o o r d e r the mother t o pay c h i l d 

s u p p o r t . The mother f i l e d an answer and c o u n t e r p e t i t i o n on 

August 21, 2009. I n her p l e a d i n g , the mother s t a t e d t h a t 

" [ p ] a t e r n i t y of the f a t h e r has never been e s t a b l i s h e d . A 

p a t e r n i t y t e s t has never been performed." The mother 

r e q u e s t e d the c i r c u i t c o u r t t o determine t h a t the f a t h e r i s , 

i n f a c t , the n a t u r a l f a t h e r of the c h i l d , t o " e n t e r an o r d e r 

g r a n t i n g the mother the c a r e , c u s t o d y and c o n t r o l of the minor 

c h i l d , " and t o o r d e r the f a t h e r pay c h i l d s u p p o r t . A l t h o u g h 

b o t h p a r t i e s r e q u e s t e d a j u d i c i a l d e t e r m i n a t i o n t h a t the 

f a t h e r i s , i n f a c t , the n a t u r a l f a t h e r of the c h i l d , b o t h 

p a r t i e s a l s o r e c o g n i z e d the f a t h e r as the n a t u r a l f a t h e r of 

the c h i l d i n t h e i r r e s p e c t i v e p l e a d i n g s . I n t h e i r p l e a d i n g s , 

n e i t h e r p a r t y mentioned the j u v e n i l e c o u r t ' s November 18, 

2008, o r d e r . 

On October 26, 2009, w i t h o u t a r e q u e s t from e i t h e r p a r t y , 

the c i r c u i t c o u r t t r a n s f e r r e d the case t o the j u v e n i l e c o u r t 

" f o r f u r t h e r p r o c e e d i n g s p u r s u a n t t o the U n i f o r m Parentage 

A c t . " 

The case was t r i e d i n the j u v e n i l e c o u r t on Fe b r u a r y 25, 

2010, and the j u v e n i l e c o u r t e n t e r e d a judgment on March 16, 
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2010, awarding custody of the c h i l d t o the mother. N e i t h e r 

the t r a n s c r i p t of the F e b r u a r y 25, 2010, p r o c e e d i n g s nor the 

j u v e n i l e c o u r t ' s March 16, 2010, judgment appears i n the 

r e c o r d . On March 24, 2010, the f a t h e r a p p e a l e d the j u v e n i l e 

c o u r t ' s judgment t o the c i r c u i t c o u r t p u r s u a n t t o Rule 28(B), 

A l a . R. Juv. P. 

The c i r c u i t c o u r t h e l d an ore tenus t r i a l de novo on J u l y 

15, 2010, and, on J u l y 28, 2010, e n t e r e d i t s judgment, which 

the c i r c u i t c o u r t t i t l e d " o r d e r m o d i f y i n g p h y s i c a l c u s t o d y , " 

r e v e r s i n g the j u v e n i l e c o u r t ' s March 16, 2010, judgment. The 

c i r c u i t c o u r t h e l d , i n p e r t i n e n t p a r t : 

"The Alabama Court of C i v i l A p p e a ls has h e l d t h a t an 
award of c h i l d s u pport t o one p a r t y i s an award of 
cus t o d y t o t h a t p a r t y . See T.B. v. C.D.L, 910 So. 2d 
794 ( A l a . C i v . App. 2005), and M.R.J. v. D.R.B., 17 
So. 3d. 683 ( A l a . C i v . App. 2009). On November [18], 
2008, R e f e r e e P a u l H i e b e l awarded c h i l d s u pport of 
$357.00 per month t o [the mother] f o r the b e n e f i t of 
[the c h i l d ] . There i s no i n d i c a t i o n i n t h a t o r d e r 
nor i n the f i l e t h a t the R e f e r e e i n t e n d e d t o award 
e i t h e r p a r t y custody. Furthermore, the p e t i t i o n 
f i l e d i n t h a t case d i d not r e q u e s t t h a t e i t h e r p a r t y 
be g r a n t e d custody. S e c t i o n 30-3-150 Code of 
Alabama, 1975, s t a t e s t h a t j o i n t c ustody i s the 
p o l i c y of t h i s s t a t e . S e c t i o n 30-3-151 Code of 
Alabama, 1975, d e f i n e s j o i n t c ustody as ' j o i n t l e g a l 
c u stody and j o i n t p h y s i c a l c u s t o d y . ' S e c t i o n 
30-3-155 Code of Alabama, 1975, e s t a b l i s h e s t h a t 
R u l e 32[, A l a . R. Jud. Admin.,] s h o u l d be used t o 
e s t a b l i s h c h i l d s u p p o r t . Thus, i t would seem t h a t 
the J u v e n i l e C o u r t ' s c h i l d s u pport o r d e r of November 
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18, 2008, s h o u l d not be used t o i n f e r t h a t the 
J u v e n i l e Court awarded a n y t h i n g o t h e r than j o i n t 
c u stody t o the p a r t i e s . However, based on the 
mandates of the Court of C i v i l A p p e a l s , t h i s Court 
w i l l a p p l y and does a p p l y the [Ex p a r t e ] McLendon[, 
455 So. 2d 863 ( A l a . 1984),] s t a n d a r d t o [the 
f a t h e r ' s ] p e t i t i o n f o r c u s t o d y . " 

The c i r c u i t c o u r t went on t o h o l d t h a t " t h e r e has been a 

s u b s t a n t i a l and m a t e r i a l change i n c i r c u m s t a n c e s s i n c e the 

[ e n t r y of the j u v e n i l e c o u r t ' s November 18, 2008, o r d e r ] 

awarding c h i l d s u pport i n t h i s c a s e " and t h a t " t h e change of 

custody would m a t e r i a l l y promote the c h i l d ' s b e s t i n t e r e s t . " 

The mother f i l e d a postjudgment motion p u r s u a n t t o Rule 

5 9 ( e ) , A l a . R. C i v . P., on August 6, 2010, which the c i r c u i t 

c o u r t d e n i e d on August 10, 2010. The mother t i m e l y f i l e d her 

ap p e a l t o t h i s c o u r t . 

D i s c u s s i o n 

F i r s t , the mother argues on appe a l t h a t , p u r s u a n t t o § 

12-15-114(a), A l a . Code 1975, the j u v e n i l e c o u r t l a c k e d 

s u b j e c t - m a t t e r j u r i s d i c t i o n t o e n t e r i t s March 16, 2010, 

judgment d e t e r m i n i n g custody of the c h i l d and, t h u s , t h a t t h i s 

a p p e a l must be d i s m i s s e d . We agree. 

A l t h o u g h the j u v e n i l e c o u r t ' s November 18, 2008, judgment 

i s not i n the r e c o r d , our supreme c o u r t has h e l d t h a t an o r d e r 
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r e q u i r i n g a man t o pay c h i l d s u pport i s an i m p l i c i t j u d i c i a l 

d e t e r m i n a t i o n of p a t e r n i t y . See Ex p a r t e S t a t e ex r e l .  

G.M.F., 623 So. 2d 722, 723 ( A l a . 1 9 9 3 ) ( h o l d i n g t h a t an o r d e r 

r e q u i r i n g a man t o pay c h i l d s u p p o r t was an i m p l i c i t " j u d i c i a l 

d e t e r m i n a t i o n of p a t e r n i t y q u a l i f y i n g f o r r e s j u d i c a t a 

f i n a l i t y " ) . T h e r e f o r e , we t r e a t the j u v e n i l e c o u r t ' s November 

18, 2008, judgment as a j u d i c i a l d e t e r m i n a t i o n of the f a t h e r ' s 

p a t e r n i t y as t o the c h i l d . 1 F u r t h e r , i t i s c l e a r from the 

c i r c u i t c o u r t ' s J u l y 28, 2010, o r d e r t h a t the c i r c u i t c o u r t 

t r e a t e d the f a t h e r ' s J u l y 9, 2009, p l e a d i n g as a p e t i t i o n t o 

modify the j u v e n i l e c o u r t ' s November 18, 2008, judgment. In 

Ex p a r t e T.C. , [Ms. 2090433, June 18, 2010] So. 3d , 

( A l a . C i v . App. 2010), we e x p l a i n e d the r e c e n t change i n 

the law r e g a r d i n g a j u v e n i l e c o u r t ' s e x e r c i s e of r e t a i n e d 

j u r i s d i c t i o n over c h i l d - c u s t o d y d e t e r m i n a t i o n s when a c h i l d 

has not been found t o be dependent, d e l i n q u e n t , or i n need of 

s u p e r v i s i o n : 

1We note t h a t the p a r t i e s ' r e s p e c t i v e r e q u e s t s t h a t the 
c i r c u i t c o u r t determine the f a t h e r ' s p a t e r n i t y as t o the c h i l d 
were i n c o n s e q u e n t i a l because the i s s u e had a p p a r e n t l y 
p r e v i o u s l y been d e c i d e d by the j u v e n i l e c o u r t i n i t s November 
18, 2008, judgment. A d d i t i o n a l l y , as s t a t e d above, b o t h 
p a r t i e s have acknowledged t h a t the f a t h e r i s the n a t u r a l 
f a t h e r of the c h i l d . 
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"Under former law, 'once a j u v e n i l e c o u r t 
o b t a i n [ e d ] j u r i s d i c t i o n i n any case i n v o l v i n g a 
c h i l d , ' ... 't h a t c o u r t r e t a i n [ e d ] j u r i s d i c t i o n over 
t h a t case u n t i l the c h i l d reache[d] the age of 21 
year s or u n t i l the c o u r t , by i t s own o r d e r , 
t e r m i n a t e [ d ] t h a t j u r i s d i c t i o n . ' W.B.G.M. v. P.S.T., 
999 So. 2d 971, 973 ( A l a . C i v . App. 2008) ( c i t i n g 
former §§ 12-15-32(a) & 26-17-10(e), A l a . Code 
1975). Thus, under former law, '[w]hen a j u v e n i l e 
c o u r t ha[d] j u r i s d i c t i o n t o make an i n i t i a l 
c h i l d - c u s t o d y d e t e r m i n a t i o n , i t r e t a i n [ e d ] 
j u r i s d i c t i o n over a p e t i t i o n t o modify t h a t custody 
judgment t o the e x c l u s i o n of any o t h e r s t a t e c o u r t 
u n t i l the c h i l d reache[d] 21 years of age or the 
j u v e n i l e c o u r t t e r m i n a t e [ d ] i t s j u r i s d i c t i o n . ' I d . 
at 974. . 

"However, as the s p e c i a l c oncurrence i n W.B.G.M. 
noted, the L e g i s l a t u r e has mandated a c o n t r a r y r u l e 
as t o custody cases f i l e d a f t e r January 1, 2009: 

"'Act No. 2008-277, A l a . A c t s 2008, 
r e p l a c e s ... § 12-15-32[] w i t h a new Code 
s e c t i o n , A l a . Code 1975, § 12-15-117, t h a t 
l i m i t s a j u v e n i l e c o u r t ' s r e t a i n e d 
j u r i s d i c t i o n t o cases i n which "a c h i l d has 
been a d j u d i c a t e d dependent, d e l i n [ q ] u e n t ,  
or i n need of s u p e r v i s i o n " (emphasis added 
[ i n W.B.G.M.]). 

"999 So. 2d a t 975 (P i t t m a n , J . , c o n c u r r i n g 
s p e c i a l l y ) . To l i k e e f f e c t i s § 12-15-114(a), which 
p r o v i d e s t h a t a l t h o u g h a j u v e n i l e c o u r t has o r i g i n a l 
j u r i s d i c t i o n t o d e c i d e an a c t i o n a l l e g i n g t h a t a 
c h i l d i s dependent, '[a] dependency a c t i o n s h a l l not 
i n c l u d e a custody d i s p u t e between p a r e n t s . ' The 
c l e a r i n t e n t of the L e g i s l a t u r e was t o p r o v i d e t h a t 
the j u v e n i l e c o u r t s of t h i s s t a t e s h o u l d no l o n g e r 
be d e c i d i n g custody d i s p u t e s e x c e p t i n s o f a r as t h e i r 
r e s o l u t i o n i s d i r e c t l y i n c i d e n t a l t o core j u v e n i l e -
c o u r t j u r i s d i c t i o n (such as i n o r i g i n a l p a t e r n i t y 
a c t i o n s , see A l a . Code 1975, § 26-17-104). 
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"... To the e x t e n t t h a t a j u v e n i l e c o u r t has 
p r o p e r l y made an i n i t i a l c u stody award, or has 
p r o p e r l y m o d i f i e d a custo d y judgment under the 
s t a t u t o r y framework s e t f o r t h i n the main o p i n i o n i n 
W.B.G.M., those judgments remain v a l i d and 
e n f o r c e a b l e n o t w i t h s t a n d i n g [ A l a . Code 1975, §§ 
12-15-114 and 12-15-117]. Any such judgments would, 
however, be p r o s p e c t i v e l y m o d i f i a b l e i n Alabama o n l y 
by the c i r c u i t c o u r t s , which are c o n s t i t u t i o n a l l y 
c o n s t i t u t e d as ' t r i a l c o u r t [ s ] of g e n e r a l 
j u r i s d i c t i o n . ' A l a . Const. 1901, § 139(a) ( Off. 
Recomp.)." 

Ex p a r t e T.C., So. 3d a t . 

In the p r e s e n t case, the f a t h e r p r o p e r l y f i l e d h i s 

m o d i f i c a t i o n p e t i t i o n i n the c i r c u i t c o u r t on J u l y 9, 2009. 

As t h i s c o u r t e x p l a i n e d i n T.C., the c i r c u i t c o u r t had 

j u r i s d i c t i o n over the m o d i f i c a t i o n p r o c e e d i n g s . The c i r c u i t 

c o u r t then, sua sponte, t r a n s f e r r e d the m o d i f i c a t i o n 

p r o c e e d i n g s t o the j u v e n i l e c o u r t , t h e r e b y d i v e s t i n g the 

c i r c u i t c o u r t of j u r i s d i c t i o n over the case. See In re  

T.T.W., 899 So. 2d 1018, 1020 ( A l a . C i v . App. 2004) ( h o l d i n g 

t h a t the j u v e n i l e c o u r t had l o s t j u r i s d i c t i o n over a case once 

i t had t r a n s f e r r e d i t t o the c i r c u i t c o u r t ) . However, 

p u r s u a n t t o § 12-15-117, A l a . Code 1975, the j u v e n i l e c o u r t 

d i d not have j u r i s d i c t i o n t o c o n s i d e r the f a t h e r ' s p e t i t i o n t o 

modify the j u v e n i l e c o u r t ' s November 18, 2008, judgment. 
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In H i l g e r s v. J e f f e r s o n County, [Ms. 2090307, October 15, 

2010] So. 3d ( A l a . C i v . App. 2010), t h i s c o u r t 

d i s m i s s e d an a p p e a l because the d i s t r i c t c o u r t t h a t e n t e r e d 

the judgment from which the a p p e a l arose d i d not have s u b j e c t -

m a t t e r j u r i s d i c t i o n over the case. T h i s c o u r t h e l d , i n 

p e r t i n e n t p a r t , as f o l l o w s : 

" B e c a u s e t h e d i s t r i c t c o u r t l a c k e d 
s u b j e c t - m a t t e r j u r i s d i c t i o n over [the] c o m p l a i n t , 
i t s judgment i s v o i d . R i l e y v. Pate, 3 So. 3d 835, 
838 ( A l a . 2008). 'A v o i d judgment w i l l not support 
an a p p e a l , and "an a p p e l l a t e c o u r t must d i s m i s s an 
attempted a p p e a l from such a v o i d judgment."' 
C o l b u r n v. C o l b u r n , 14 So. 3d 176, 179 ( A l a . C i v . 
App. 2009) ( q u o t i n g Vann v. Cook, 989 So. 2d 556, 
559 ( A l a . C i v . App. 2008)). Consequently, the 
c i r c u i t c o u r t never a c q u i r e d j u r i s d i c t i o n over the 
... a p p e a l , and t h a t c o u r t c o u l d take no a c t i o n 
o t h e r than t o d i s m i s s the ... a p p e a l . See Ex p a r t e  
Smith, 438 So. 2d 766, 768 ( A l a . 1 9 8 3 ) ( o p i n i n g t h a t 
'on a p p e a l [ f o r a t r i a l de novo], the c i r c u i t c o u r t 
l a c k [ s ] s u b j e c t m a t t e r j u r i s d i c t i o n t o c o n s i d e r more 
than a f i n a l judgment over which the d i s t r i c t c o u r t 
had s u b j e c t m a t t e r j u r i s d i c t i o n ' ; c i t i n g S t a t e v.  
P o l l o c k , 251 A l a . 603, 38 So. 2d 870 (1948), and 
C r a i g v. Root, 247 A l a . 479, 25 So. 2d 147 (1946)). 
T h e r e f o r e , the c i r c u i t c o u r t ' s judgment i s a l s o 
v o i d . Because the c i r c u i t c o u r t ' s judgment i s v o i d , 
t h i s c o u r t l a c k s j u r i s d i c t i o n over the ... a p p e a l . 
C o l b u r n , 14 So. 3d a t 179. Thus, we d i s m i s s the ... 
a p p e a l , and we i n s t r u c t the c i r c u i t c o u r t and the 
d i s t r i c t c o u r t t o v a c a t e t h e i r r e s p e c t i v e judgments 
i n t h i s case." 

H i l g e r s , So. 3d a t . 
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T h i s case p r e s e n t s the same s i t u a t i o n as i n H i l g e r s . In 

the p r e s e n t case, the j u v e n i l e c o u r t d i d not have s u b j e c t -

m a t t e r j u r i s d i c t i o n over the f a t h e r ' s p e t i t i o n . Thus, the 

c i r c u i t c o u r t d i d not have j u r i s d i c t i o n over the appe a l from 

the j u v e n i l e c o u r t ' s judgment, and, c o n s e q u e n t l y , t h i s c o u r t 

does not have j u r i s d i c t i o n over the a p p e a l from the c i r c u i t 

c o u r t ' s judgment. As we s t a t e d i n H i l g e r s , "'[a] v o i d 

judgment w i l l not support an a p p e a l , and "an a p p e l l a t e c o u r t 

must d i s m i s s an attempted a p p e a l from such a v o i d judgment."'" 

So. 3d a t ( q u o t i n g C o l b u r n v. C o l b u r n , 14 So. 3d 176, 

179 ( A l a . C i v . App. 2009) ( q u o t i n g i n t u r n Vann v. Cook, 989 

So. 2d 556, 559 ( A l a . C i v . App. 2 0 0 8 ) ) ) . T h e r e f o r e , we 

d i s m i s s the mother's a p p e a l , and we i n s t r u c t the c i r c u i t c o u r t 

and the j u v e n i l e c o u r t t o v a c a t e t h e i r r e s p e c t i v e judgments i n 

t h i s case. 

APPEAL DISMISSED WITH INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n and Bryan, J J . , concur. 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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