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Susan S c h e i n C h r y s l e r Dodge, I n c . ( " S c h e i n " ) , appeals 

from a judgment h o l d i n g t h a t S e l b y K. Rushing, J r . , was an 

employee of S c h e i n ' s and awarding w o r k e r s ' compensation 

b e n e f i t s t o him f o r i n j u r i e s he r e c e i v e d i n a m o t o r - v e h i c l e 

a c c i d e n t . When the a c c i d e n t o c c u r r e d , Rushing was 

t r a n s p o r t i n g a p i c k u p t r u c k from an a u t o m o b i l e d e a l e r s h i p i n 

J a c k s o n v i l l e , F l o r i d a , t o S c h e i n ' s a u t o m o b i l e d e a l e r s h i p i n 

Pelham. 

By agreement of the p a r t i e s , Rushing's c l a i m f o r w o r k e r s ' 

compensation b e n e f i t s was b i f u r c a t e d . The f i r s t i s s u e 

d e t ermined by the t r i a l c o u r t was whether Rushing was an 

employee of S c h e i n ' s or whether he was a c t i n g as an 

independent c o n t r a c t o r when he was i n j u r e d . On October 1, 

2009, a f t e r a h e a r i n g d u r i n g which ore tenus e v i d e n c e was 

p r e s e n t e d , the t r i a l c o u r t e n t e r e d an o r d e r h o l d i n g t h a t 

Rushing was an employee of S c h e i n ' s and, t h e r e f o r e , t h a t he 

was e n t i t l e d t o a p p r o p r i a t e b e n e f i t s p u r s u a n t t o the W o r k e r s ' 

Compensation A c t , § 25-5-1 e t seq., A l a . Code 1975 ("the 

A c t " ) . Based upon the p a r t i e s ' subsequent s u b m i s s i o n s t o the 

t r i a l c o u r t r e g a r d i n g the n a t u r e and e x t e n t of the i n j u r i e s 
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Rushing s u f f e r e d i n the a c c i d e n t and h i s r e s u l t i n g 

d i s a b i l i t i e s , the t r i a l c o u r t e n t e r e d a f i n a l judgment on J u l y 

28, 2010, h o l d i n g t h a t Rushing was permanently and t o t a l l y 

d i s a b l e d and awarding b e n e f i t s a c c o r d i n g l y . 1 

The o n l y i s s u e S c h e i n r a i s e s on a p p e a l i s whether the 

t r i a l c o u r t i m p r o p e r l y d e t e r m i n e d t h a t Rushing was Sch e i n ' s 

employee, as t h a t term i s contemplated by the A c t . T h e r e f o r e , 

we w i l l s e t f o r t h the f a c t s r e l e v a n t t o t h a t i s s u e . The 

r e c o r d i n d i c a t e s the f o l l o w i n g . Rushing was one of numerous 

r e t i r e e s who supplemented t h e i r r e t i r e m e n t incomes by 

d e l i v e r i n g or t r a n s f e r r i n g v e h i c l e s t o and from Birmingham-

area a u t o m o b i l e d e a l e r s h i p s as the need a r o s e . Todd Moore, 

the former i n v e n t o r y - c o n t r o l manager a t S c h e i n , t e s t i f i e d t h a t 

i f the d e a l e r s h i p d i d not have the s p e c i f i c v e h i c l e a customer 

wanted, i t would attempt t o l o c a t e t h a t v e h i c l e a t another 

1 I n h i s l a w s u i t , Rushing had a l s o named as a defendant the 
d r i v e r of the o t h e r v e h i c l e i n v o l v e d i n the a c c i d e n t , and he 
sought u n d e r i n s u r e d - m o t o r i s t b e n e f i t s from U n i v e r s a l 
U n d e r w r i t e r s I n s u r a n c e Company ( " U n i v e r s a l " ) . B e f o r e the 
f i n a l judgment was e n t e r e d , b o t h the d r i v e r and U n i v e r s a l had 
been d i s m i s s e d from the a c t i o n because t h e y had reached pro 
t a n t o s e t t l e m e n t agreements w i t h Rushing. The r e c o r d 
i n d i c a t e s t h a t , i n c a l c u l a t i n g the w o r k e r s ' compensation 
b e n e f i t s t o which Rushing was e n t i t l e d , the t r i a l c o u r t took 
i n t o account the i n s u r a n c e proceeds Rushing a l r e a d y had 
r e c e i v e d from the t o r t f e a s o r ' s i n s u r a n c e c a r r i e r . 
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d e a l e r s h i p . When the v e h i c l e was l o c a t e d , the d e a l e r s h i p 

would use d r i v e r s t o r e t r i e v e the v e h i c l e f r o m the o t h e r 

d e a l e r s h i p , a p r o c e s s known as a d e a l e r t r a n s f e r . Two d r i v e r s 

would r i d e i n one v e h i c l e t o the o t h e r d e a l e r s h i p , and then 

one would d r i v e the v e h i c l e the customer had o r d e r e d w h i l e the 

o t h e r would r e t u r n i n the same v e h i c l e used t o make the t r i p . 

Moore t e s t i f i e d t h a t , years e a r l i e r , he had had t r o u b l e 

f i n d i n g d r i v e r s t o make the d e a l e r t r a n s f e r s . A c o l l e a g u e a t 

another d e a l e r s h i p gave him the name o f F r e d M c G r i f f , who k e p t 

a l i s t o f seven or e i g h t p e o p l e - - p r i m a r i l y r e t i r e e s i n t h e i r 

60s and 70s--who would make d e a l e r t r a n s f e r s f o r a f l a t f e e . 

M c G r i f f , who had stopped d r i v i n g f o r the d e a l e r s h i p s because 

of h i s advanced age, was not an employee of any of the 

d e a l e r s h i p s . Moore e x p l a i n e d t h a t when a d e a l e r s h i p needed 

someone t o t r a n s f e r a v e h i c l e , i t would c o n t a c t M c G r i f f and 

t e l l him i t needed a " p i c k up" from a c e r t a i n l o c a t i o n . 

M c G r i f f would i n t u r n c o n t a c t someone on the l i s t of d r i v e r s 

and ask whether t h a t person would be a b l e t o make the d e a l e r 

t r a n s f e r . The p e r s o n who was c o n t a c t e d had the o p t i o n of 

t u r n i n g down any r e q u e s t . Moore t e s t i f i e d t h a t he never made 

the i n i t i a l c o n t a c t w i t h the d r i v e r s . G e n e r a l l y , once the 
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d e a l e r - t r a n s f e r v e h i c l e had been d e l i v e r e d t o the d e a l e r s h i p , 

the d r i v e r would be p a i d by a check from the d e a l e r s h i p . 

Rushing and o t h e r d r i v e r s t e s t i f i e d t h a t t a x e s were not taken 

from the payments. I f a payment t o a d r i v e r f o r a s i n g l e 

d e l i v e r y was more than $600, the d e a l e r s h i p would p r o v i d e the 

d r i v e r w i t h a form 1099 f o r income-tax purposes. 

Rushing t e s t i f i e d t h a t he had made d e a l e r t r a n s f e r s f o r 

S c h e i n and two o t h e r d e a l e r s h i p s i n the a r e a . He s a i d he 

c o u l d not r e c a l l e x a c t l y when he had begun making d e a l e r 

t r a n s f e r s , b u t , a t the time of the a c c i d e n t , he had been 

making the t r a n s f e r s f o r a t l e a s t s e v e r a l y e a r s . Rushing's 

t a x r e c o r d s , which were s u b m i t t e d i n t o e v i d e n c e , i n d i c a t e t h a t 

he never earned more than $2,800 i n a year from the d e a l e r 

t r a n s f e r s . On h i s t a x r e t u r n s , Rushing i n d i c a t e d t h a t he was 

r e t i r e d and t h a t he earned no wages and l i s t e d as o t h e r income 

the money he earned d r i v i n g d e a l e r t r a n s f e r s . 

R e g a r d i n g the d e a l e r t r a n s f e r t h a t r e s u l t e d i n the 

a c c i d e n t made the b a s i s of t h i s a c t i o n , Rushing t e s t i f i e d t h a t 

he r e c e i v e d a t e l e p h o n e c a l l from e i t h e r M c G r i f f or Moore, he 

was unsure which, and t h a t he was asked whether he c o u l d make 

the t r i p t o J a c k s o n v i l l e , F l o r i d a , t o o b t a i n a p i c k u p t r u c k 
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f o r S c h e i n . Rushing agreed t o the t r i p and went t o one of 

S c h e i n ' s d e a l e r s h i p s t o meet w i t h Moore. Moore p r o v i d e d 

Rushing w i t h the make, model, and v e h i c l e - i d e n t i f i c a t i o n 

number of the p i c k u p t r u c k Rushing was t o b r i n g back t o 

S c h e i n ' s d e a l e r s h i p , as w e l l as i n s u r a n c e documents, documents 

t h a t would enable him t o t r a n s f e r t i t l e , a d e a l e r t a g t o p l a c e 

on the p i c k u p t r u c k , and d i r e c t i o n s t o the J a c k s o n v i l l e 

d e a l e r s h i p . On some o c c a s i o n s , Rushing s a i d , he was g i v e n a 

check t o g i v e t o the d e a l e r s h i p from which he was r e t r i e v i n g 

a v e h i c l e ; o t h e r t i m e s , the v e h i c l e a l r e a d y had been p a i d f o r 

by the time he a r r i v e d a t the d e a l e r s h i p t o p i c k up the 

v e h i c l e . He s a i d he c o u l d not r e c a l l which method had been 

used on the t r i p a t i s s u e . Rushing t e s t i f i e d t h a t Moore a l s o 

t o l d him t o go t o S c h e i n ' s C h e v r o l e t d e a l e r s h i p , where Rushing 

was p r o v i d e d w i t h the "chase c a r , " t h a t i s , the c a r Rushing 

would use t o t r a v e l t o J a c k s o n v i l l e . 

Rushing s a i d t h a t , g e n e r a l l y , d e a l e r - t r a n s f e r d r i v e r s 

were i n s t r u c t e d t o i n s p e c t the v e h i c l e s t h e y were sent t o 

r e t r i e v e . On the o c c a s i o n s he was d r i v i n g a t r a n s f e r v e h i c l e 

f o r S c h e i n , Rushing s a i d , i f a v e h i c l e was damaged or was i n 

poor r e p a i r , he would c a l l Moore and d e s c r i b e the problem w i t h 
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the v e h i c l e . The d e c i s i o n whether t o b r i n g the damaged 

v e h i c l e back t o S c h e i n r e s t e d w i t h Moore, Rushing s a i d . He 

t e s t i f i e d t h a t , a l t h o u g h Moore had p r o v i d e d him w i t h 

d i r e c t i o n s t o the J a c k s o n v i l l e d e a l e r s h i p , i f he knew a 

s h o r t e r or b e t t e r r o u t e , he was f r e e t o take i t . A l s o , o t h e r 

than o b e y i n g t r a f f i c r e g u l a t i o n s and speed l i m i t s , Rushing 

s a i d , S c h e i n d i d not have any r u l e s or g u i d e l i n e s t h a t d e a l e r -

t r a n s f e r d r i v e r s had t o f o l l o w . F o r example, d r i v e r s d i d not 

have t o s t o p a f t e r t r a v e l i n g a c e r t a i n amount of t i m e , nor 

were t h e y r e q u i r e d t o r e s t f o r a s e t p e r i o d . They c o u l d s t o p 

f o r meals when and where t h e y wished, and t h e y were not 

r e q u i r e d t o d e l i v e r the t r a n s f e r v e h i c l e s by a s e t t i m e , 

a l t h o u g h t h e y were t o have them d e l i v e r e d w i t h i n a r e a s o n a b l e 

tim e . 

Rushing s a i d t h a t when he l e a r n e d t h a t he would be 

t r a v e l i n g t o J a c k s o n v i l l e , he c a l l e d a f r i e n d , who was a l s o on 

M c G r i f f ' s l i s t of d e a l e r - t r a n s f e r d r i v e r s , t o accompany him on 

the t r i p down and who would then d r i v e S c h e i n ' s v e h i c l e back 

t o Pelham. As Rushing was d r i v i n g the p i c k u p t r u c k from 

J a c k s o n v i l l e on the r e t u r n t r i p t o Pelham, he was i n a 
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c o l l i s i o n w i t h another v e h i c l e on I n t e r s t a t e 85 i n O p e l i k a . 

Rushing s u f f e r e d s e r i o u s i n j u r i e s i n the a c c i d e n t . 

A f t e r the h e a r i n g , the t r i a l c o u r t e n t e r e d an o r d e r 

h o l d i n g t h a t Rushing was an employee o f S c h e i n ' s a t the time 

o f the a c c i d e n t and t h a t he was not an independent c o n t r a c t o r . 

S p e c i f i c a l l y , the t r i a l c o u r t f o u n d t h a t S c h e i n had p r o v i d e d 

Rushing w i t h a v e h i c l e t o t r a n s p o r t him t o the J a c k s o n v i l l e 

d e a l e r s h i p ; t h a t i t had suggested the r o u t e Rushing was t o 

take t o and f r o m J a c k s o n v i l l e ; t h a t i t had p r o v i d e d Rushing 

w i t h i n s u r a n c e documents and a d e a l e r t a g f o r the p i c k u p 

t r u c k ; t h a t i t had d i r e c t e d Rushing i n the manner i n which he 

was t o i n s p e c t the p i c k u p t r u c k b e f o r e t a k i n g p o s s e s s i o n o f i t 

and t h a t , i f the v e h i c l e appeared t o be damaged, i n i l l -

r e p a i r , or d i d not have a l l o f i t s d e s i g n a t e d a c c e s s o r i e s , he 

was t o c a l l Moore f o r f u r t h e r i n s t r u c t i o n s and was r e q u i r e d t o 

take d i r e c t i o n f r o m Moore. In a d d i t i o n , the t r i a l c o u r t f o u n d 

t h a t S c h e i n had p a i d Rushing by check f o r each d e a l e r - t r a n s f e r 

t r i p he had made and t h a t Rushing had been r e i m b u r s e d f o r 

expenses i n c u r r e d d u r i n g the t r i p s . In o t h e r words, the t r i a l 

c o u r t d e t e r m i n e d t h a t Rushing "was g i v e n no d i s c r e t i o n as t o 

how h i s m i s s i o n was t o be performed o t h e r than t h a t e x e r c i s e d 
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by any d r i v e r o f any v e h i c l e o p e r a t e d on the p u b l i c way." 

A c c o r d i n g l y , the t r i a l c o u r t h e l d , Rushing was an employee and 

not an independent c o n t r a c t o r . 

S c h e i n appeals f r o m the judgment o f the t r i a l c o u r t , 

c o n t e n d i n g t h a t i t e r r e d i n d e t e r m i n i n g t h a t Rushing was i t s 

employee r a t h e r than an independent c o n t r a c t o r . 

" S e c t i o n 25-5-81(e), A l a . Code 1975, p r o v i d e s 
the s t a n d a r d o f r e v i e w i n a w o r k e r s ' compensation 
c a s e : 

"'(1) In r e v i e w i n g the s t a n d a r d o f 
p r o o f s e t f o r t h h e r e i n and o t h e r l e g a l 
i s s u e s , r e v i e w by the Court o f C i v i l 
A ppeals s h a l l be w i t h o u t a presumption o f 
c o r r e c t n e s s . 

"'(2) In r e v i e w i n g pure f i n d i n g s o f 
f a c t , the f i n d i n g o f the c i r c u i t c o u r t 
s h a l l not be r e v e r s e d i f t h a t f i n d i n g i s 
s u p p o r t e d by s u b s t a n t i a l e v i d e n c e . ' 

" S u b s t a n t i a l e v i d e n c e i s ' e v i d e n c e o f such weight 
and q u a l i t y t h a t f a i r - m i n d e d persons i n the e x e r c i s e 
o f i m p a r t i a l judgment can r e a s o n a b l y i n f e r the 
e x i s t e n c e of the f a c t sought t o be proved. ' West v.  
Founders L i f e Assurance Co. of F l o r i d a , 547 So. 2d 
870, 871 ( A l a . 1989). 

"'Our r e v i e w i s r e s t r i c t e d t o a 
d e t e r m i n a t i o n of whether the t r i a l c o u r t ' s 
f a c t u a l f i n d i n g s are s u p p o r t e d by 
s u b s t a n t i a l e v i d e n c e . A l a . Code 1975, § 
2 5 - 5 - 8 1 ( e ) ( 2 ) . T h i s s t a t u t o r i l y mandated 
scope of r e v i e w does not p e r m i t t h i s c o u r t 
t o r e v e r s e the t r i a l c o u r t ' s judgment based 
on a p a r t i c u l a r f a c t u a l f i n d i n g on the 
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ground t h a t s u b s t a n t i a l e v i d e n c e s u p p o r t s 
a c o n t r a r y f a c t u a l f i n d i n g ; r a t h e r , i t 
p e r m i t s t h i s c o u r t t o r e v e r s e the t r i a l 
c o u r t ' s judgment o n l y i f i t s f a c t u a l 
f i n d i n g i s not s u p p o r t e d by s u b s t a n t i a l 
e v i d e n c e . See Ex p a r t e M & D Mech.  
C o n t r a c t o r s , I n c . , 725 So. 2d 292 ( A l a . 
1998). A t r i a l c o u r t ' s f i n d i n g s of f a c t on 
c o n f l i c t i n g e v i d e n c e are c o n c l u s i v e i f t h e y 
are s u p p o r t e d by s u b s t a n t i a l e v i d e n c e . 
Edwards v. J e s s e S t u t t s , I n c . , 655 So. 2d 
1012 ( A l a . C i v . App. 1995).' 

"Landers v. Lowe's Home C t r s . , I n c . , [14] So. 3d 
[144, 151] ( A l a . C i v . App. 2007). 'This c o u r t ' s 
r o l e i s not t o reweigh the e v i d e n c e , but t o a f f i r m 
the judgment of the t r i a l c o u r t i f i t s f i n d i n g s are 
s u p p o r t e d by s u b s t a n t i a l e v i d e n c e and, i f so, i f the 
c o r r e c t l e g a l c o n c l u s i o n s are drawn t h e r e f r o m . ' 
Bostrom S e a t i n g , I n c . v. A d d e r h o l d , 852 So. 2d 784, 
794 ( A l a . C i v . App. 2002)." 

MasterBrand C a b i n e t s , I n c . v. Ruggs, 10 So. 3d 13, 16-17 ( A l a . 

C i v . App. 2008). 

I t i s w e l l e s t a b l i s h e d law t h a t , i n the c o n t e x t of a 

workers' compensation case, when d e t e r m i n i n g whether an 

employer-employee r e l a t i o n s h i p e x i s t s , the c o u r t s w i l l l o o k t o 

whether the p u r p o r t e d employer has r e s e r v e d the r i g h t t o 

c o n t r o l the manner i n which the worker performs the d u t i e s of 

the work. A t c h i s o n v. Boone Newspapers, I n c . , 981 So. 2d 427, 

431 ( A l a . C i v . App. 2007). 

" ' " [ F ] o r one t o be an employee, the 
o t h e r p a r t y must r e t a i n the r i g h t t o d i r e c t 
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the manner i n which the b u s i n e s s s h a l l be 
done, as w e l l as the r e s u l t t o be 
a c c o m p l i s h e d o r , i n o t h e r words, not o n l y 
what s h a l l be done, but how i t s h a l l be 
done."' 

"White v. Henshaw, 363 So. 2d 986, 988 ( A l a . C i v . 
App. 1978) ( q u o t i n g Weeks v. C.L. D i c k e r t Lumber  
Co., 270 A l a . 713, 714, 121 So. 2d 894, 895 (1960)). 
In d e t e r m i n i n g 'whether [an i n d i v i d u a l ] i s an 
i n d e p e n d e n t c o n t r a c t o r o r w h e t h e r an 
employer-employee r e l a t i o n s h i p e x i s t s , the c o u r t 
l o o k s t o the r e s e r v e d r i g h t of c o n t r o l r a t h e r than 
the a c t u a l e x e r c i s e of c o n t r o l . ' T u r n i p s e e d v.  
M c C a f f e r t y , 521 So. 2d 31, 32 ( A l a . C i v . App. 1987). 
I f the r i g h t of c o n t r o l extends no f u r t h e r than 
d i r e c t i n g what i s t o be u l t i m a t e l y a c c o m p l i s h e d , an 
employer-employee r e l a t i o n s h i p i s not e s t a b l i s h e d ; 
however, ' i f an i n d i v i d u a l r e t a i n s the r i g h t t o 
d i r e c t the manner i n which the t a s k i s t o be done or 
i f t h a t i n d i v i d u a l does i n f a c t d i c t a t e the manner 
of o p e r a t i o n , then an employer-employee r e l a t i o n s h i p 
i s e s t a b l i s h e d . ' I d . a t 33. The f a c t o r s t o be 
c o n s i d e r e d i n d e t e r m i n i n g whether an i n d i v i d u a l or 
an e n t i t y has r e t a i n e d the r i g h t of c o n t r o l i n c l u d e : 
(1) d i r e c t e v i d e n c e d e m o n s t r a t i n g a r i g h t or an 
e x e r c i s e of c o n t r o l ; (2) the method of payment f o r 
s e r v i c e s ; (3) whether equipment i s f u r n i s h e d ; and 
(4) whether the o t h e r p a r t y has the r i g h t t o 
t e r m i n a t e the employment. See Ex p a r t e C u r r y , 607 
So. 2d 230 ( A l a . 1992)." 

A t c h i s o n v. Boone Newspapers, I n c . , 981 So. 2d a t 431-32. 

Furthermore, " ' [ t ] h e r e t e n t i o n of c o n t r o l n e c e s s a r y t o 

e s t a b l i s h employee s t a t u s i s d e t ermined on a case-by-case 

b a s i s . ' L u a l l e n v. N o o j i n , 545 So. 2d 775, 776 ( A l a . C i v . 
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App. 1989)." S a r t i n v. Madden, 955 So. 2d 1024, 1027 ( A l a . 

C i v . App. 2006). 

In r e a c h i n g i t s d e c i s i o n t h a t Rushing was S c h e i n ' s 

employee, the t r i a l c o u r t r e l i e d on Ex p a r t e C u r r y , 607 So. 2d 

230 ( A l a . 1992), i n which our supreme c o u r t r e v e r s e d t h i s 

c o u r t ' s judgment and, i n t u r n , the judgment of the t r i a l 

c o u r t , d e n y i ng workers' compensation b e n e f i t s t o an i n j u r e d 

worker, a t r u c k d r i v e r , on the ground t h a t the worker was an 

independent c o n t r a c t o r and not an employee. In C u r r y , a man 

had s i g n e d a l e a s e agreement w i t h the defendant, I n t e r s t a t e 

E x p r e s s , Inc. ( " I n t e r s t a t e " ) , p u r s u a n t t o which he o b t a i n e d a 

t r u c k and drove cargo f o r I n t e r s t a t e . I d . a t 233. Our 

supreme c o u r t found t h a t I n t e r s t a t e had e x e r c i s e d c o n t r o l over 

the d r i v e r by c o n t r o l l i n g what l o a d s he p i c k e d up, where he 

p i c k e d them up, and where he d e l i v e r e d the cargo. I n t e r s t a t e 

a l s o t o l d the d r i v e r how t o handle the cargo. I d . I n t e r s t a t e 

booked the c o n t r a c t s f o r the cargo t h a t the d r i v e r h a u l e d . 

The customer would pay I n t e r s t a t e , which would r e t a i n a 

percentage of the proceeds and pay the d r i v e r the remainder. 

Thus, the supreme c o u r t h e l d , I n t e r s t a t e c o n t r o l l e d the 

d r i v e r ' s payment. I d . I n t e r s t a t e a l s o p r o v i d e d equipment t o 
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the d r i v e r , i n c l u d i n g the t r u c k and the v a r i o u s p e r m i t s and 

i n s u r a n c e r e q u i r e d , and i t p a i d f u e l and mileage t a x e s . The 

d r i v e r a l s o had the r i g h t t o end the l e a s e agreement upon 30 

days' w r i t t e n n o t i c e . In a p p l y i n g the f a c t o r s p r e v i o u s l y 

quoted i n A t c h i s o n t o the f a c t s i n C u r r y , our supreme c o u r t 

h e l d t h a t the e v i d e n c e d i d not support the t r i a l c o u r t ' s 

d e t e r m i n a t i o n t h a t the d r i v e r was an independent c o n t r a c t o r . 

As t h i s c o u r t n oted i n S a r t i n , " ' [ n ] o one f a c t by i t s e l f 

can c r e a t e an employer-employee r e l a t i o n s h i p . ' " (Quoting 

L u a l l e n v. N o o j i n , 545 So. 2d a t 776.) In t h i s case, a l t h o u g h 

i t i s t r u e t h a t S c h e i n s u p p l i e d R u s hing w i t h a "chase" c a r , a 

d e a l e r t a g , and i n s u r a n c e , we conclude t h a t i t s c o n t r o l over 

R ushing extended no f u r t h e r than d i r e c t i n g what Rushing was 

u l t i m a t e l y t o a c c o m p l i s h , i . e . , the t r a n s f e r of a s p e c i f i c 

v e h i c l e from the d e a l e r s h i p i n J a c k s o n v i l l e t o S c h e i n ' s 

d e a l e r s h i p . M c G r i f f , the man who m a i n t a i n e d the l i s t of 

t r a n s f e r d r i v e r s and who was not a S c h e i n employee, chose 

Rushing's name from the l i s t of p o s s i b l e d r i v e r s t o make t h i s 

p a r t i c u l a r t r a n s f e r . Rushing c o u l d a c c e p t or d e c l i n e any 

t r a n s f e r t h a t M c G r i f f o f f e r e d , and he c o u l d choose the 

d e a l e r s h i p s f o r which he would d r i v e . R ushing, not S c h e i n , 
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chose the i n d i v i d u a l who would t r a v e l i n the chase c a r . 

Rushing c o u l d t r a v e l any r o u t e he chose f o r the t r i p t o and 

from J a c k s o n v i l l e . He was f r e e t o make any st o p s he wished 

a l o n g the way. When the d e l i v e r y was made and S c h e i n had p a i d 

R u s hing f o r the t r a n s f e r , S c h e i n and Rushing had no f u r t h e r 

o b l i g a t i o n s t o one ano t h e r . None of the s t a n d a r d f o r m a l i t i e s 

of employment e x i s t i n t h i s case. F o r example, Rushing never 

a p p l i e d f o r a j o b w i t h S c h e i n ; he d i d not complete income-tax 

w i t h h o l d i n g forms; t h e r e was no "employment" from which S c h e i n 

c o u l d t e r m i n a t e R u s h i n g ; and Rushing had no s c h e d u l e d work 

hours, no h e a l t h i n s u r a n c e , and no v a c a t i o n s or h o l i d a y s . In 

s h o r t , R u shing made d e a l e r t r a n s f e r s when and i f he d e s i r e d , 

f o r whom he d e s i r e d . Based upon h i s t a x r e t u r n s , R u shing 

r e c o g n i z e d t h a t he was not an "employee" of Sc h e i n ' s or any 

o t h e r automobile d e a l e r . From the r e c o r d , i t appears t h a t , 

b e f o r e the a c c i d e n t , n e i t h e r p a r t y c o n s i d e r e d Rushing and 

Sc h e i n t o have an employer-employee r e l a t i o n s h i p . 

In r e v i e w i n g the t o t a l i t y of the e v i d e n c e i n t h i s case, 

see S a r t i n , s u p r a , we conclude t h a t the t r i a l c o u r t ' s judgment 

h o l d i n g t h a t R u shing was an employee of Sc h e i n ' s and not an 

independent c o n t r a c t o r i s not s u p p o r t e d by s u b s t a n t i a l 
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e v i d e n c e . A c c o r d i n g l y , the judgment of the t r i a l c o u r t i s 

r e v e r s e d , and the cause i s remanded f o r the e n t r y of a 

judgment c o n s i s t e n t w i t h t h i s o p i n i o n . 

APPLICATION OVERRULED; OPINION OF JANUARY 28, 2011, 

WITHDRAWN; OPINION SUBSTITUTED; REVERSED AND REMANDED. 

Pi t t m a n and Bryan, J J . , concur. 

Thomas and Moore, J J . , concur i n the r e s u l t , w i t h o u t 

w r i t i n g s . 

15 


