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PITTMAN, Judge. 

C h a s s i t y Greech Ebbole i s the p r o p r i e t o r of LA Body A r t , 

a t a t t o o and b o d y - p i e r c i n g b u s i n e s s t h a t , p r i o r t o the events 
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l e a d i n g t o the u n d e r l y i n g a c t i o n , had been o p e r a t i n g a t 221 

Dauphin S t r e e t i n M o b i l e s i n c e 1995. P a u l A v e r e t t e , J r . , i s 

the p r o p r i e t o r of Demented Needle, LLC, a competing t a t t o o and 

b o d y - p i e r c i n g b u s i n e s s t h a t began o p e r a t i n g a t 205 Dauphin 

S t r e e t i n M o b i l e i n May 2007. I n 2008 , E b b o l e moved h e r 

b u s i n e s s t o another l o c a t i o n i n M o b i l e and sued A v e r e t t e , 

R e g i n a l d Weaver, 1 Demented Needle, LLC, and s e v e r a l 

f i c t i t i o u s l y named d e f e n d a n t s . The c o m p l a i n t a s s e r t e d 

s l a n d e r , l i b e l , and i n v a s i o n - o f - p r i v a c y c l a i m s . 

The s l a n d e r c l a i m was based upon the a l l e g a t i o n t h a t the 

d efendants had f a l s e l y and m a l i c i o u s l y s t a t e d , among o t h e r 

t h i n g s , t h a t Ebbole had h e p a t i t i s and o t h e r communicable 

d i s e a s e s and t h a t she had exposed her customers a t LA Body A r t 

t o those d i s e a s e s . The l i b e l c l a i m was based upon the 

a l l e g a t i o n t h a t the d e fendants had p o s t e d i n the Demented 

Needle shop an a l t e r e d r e p r e s e n t a t i o n of E b b o l e ' s t a t t o o work, 

w i t h the statement, "L.A. Body A r t - C h a s s i t y ' s work. Don't 

l e t t h i s happen t o you or anyone you know!" The i n v a s i o n - o f -

1 E b b o l e a l l e g e d t h a t Weaver was an owner, o p e r a t o r , or 
employee of Demented Needle, LLC. Weaver never answered the 
c o m p l a i n t , and the t r i a l c o u r t l a t e r e n t e r e d a d e f a u l t 
judgment a g a i n s t him. 
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p r i v a c y c l a i m was based upon the a l l e g a t i o n t h a t the 

defendants had a p p r o p r i a t e d a p l a s t e r c a s t of E b b o l e ' s t o r s o , 

had adorned i t w i t h s a t a n i c symbols, and had used i t as a 

mannequin f o r d i s p l a y i n g Demented Needle T - s h i r t s f o r s a l e . 

In August 2009, Ebbole amended the c o m p l a i n t t o add 

V i c t o r i a L o u i s e Tanner as a defendant. Ebbole a s s e r t e d t h a t 

Tanner was an employee of Demented Needle and t h a t Tanner had 

committed l i b e l and had p a r t i c i p a t e d i n a c i v i l c o n s p i r a c y . 

S p e c i f i c a l l y , E bbole a l l e g e d t h a t Tanner had p o s t e d on her 

"MySpace" Web page f a l s e and m a l i c i o u s statements t h a t 

q u e s t i o n e d Ebbole's s k i l l as a t a t t o o a r t i s t and body p i e r c e r . 

Ebbole f u r t h e r a l l e g e d t h a t Tanner had c o n s p i r e d w i t h A v e r e t t e 

and Demented Needle t o d e p r i v e Ebbole of b u s i n e s s and t o cause 

her mental a n g u i s h . 

A f t e r the t r i a l c o u r t e n t e r e d a d e f a u l t judgment a g a i n s t 

Weaver, see supra note 1, Ebbole's c l a i m s a g a i n s t A v e r e t t e , 

Tanner and Demented Needle, LLC ("the d e f e n d a n t s " ) , were t r i e d 

t o a j u r y . The defendants moved f o r a judgment as a m a t t e r of 

law ("JML") a t the c l o s e of the E b b ole's case and a t the c l o s e 

of a l l the e v i d e n c e . The t r i a l c o u r t d e n i e d the JML motions. 

The j u r y r e t u r n e d a v e r d i c t awarding Ebbole z e r o compensatory 
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damages from any of the defendants but awarding p u n i t i v e 

damages as f o l l o w s : $200,000 a g a i n s t Demented Needle, LLC; 

$100,000 a g a i n s t A v e r e t t e ; and $10,000 a g a i n s t Tanner. Over 

the d e f e n d a n t s ' o b j e c t i o n s , the t r i a l c o u r t r e f u s e d t o a c c e p t 

the v e r d i c t , r e c h a r g e d the j u r o r s , and gave them new v e r d i c t 

forms, i n s t r u c t i n g them as f o l l o w s : 

"THE COURT: A l l r i g h t . L a d i e s and gentlemen, ... 
[ t ] h e reason I sent you a l l back i s what we got from 
y ' a l l i s t e c h n i c a l l y an improper v e r d i c t form 

II 

"To remind you a g a i n you see from your form, 
t h e r e are two t y p e s of damages, compensatory damages 
and p u n i t i v e damages Compensatory damages are 
meant t o compensate an i n j u r e d p a r t y . P u n i t i v e 
damages are meant t o p u n i s h a p a r t y c o m m i t t i n g a 
wrong and t o d e t e r t h a t p a r t y from c o m m i t t i n g 
s i m i l a r wrongs and a l s o t o d e t e r perhaps o t h e r f o l k s 
from c o m m i t t i n g s i m i l a r wrongs i n the f u t u r e . 

" A l l r i g h t . In o r d e r t o award p u n i t i v e damages 
t h e r e must be ... an award of some amount of 
compensatory damages. I f you f i n d t h a t [ E b b o l e ] has 
proven each element of the c l a i m s f o r l i b e l and/or 
s l a n d e r or the o t h e r c l a i m s under the law t h a t I've 
g i v e n you but you f i n d t h a t [ E b b o l e ] has not proven 
any s u b s t a n t i a l i n j u r y caused by the statements 
complained of or by the o t h e r a c t s complained o f , 
then you may f i n d f o r [ E b b o l e ] and award nominal 
compensatory damages t o [ E b b o l e ] . Nominal 
compensatory damages are damages i n a v e r y s m a l l 
amount, u s u a l l y one d o l l a r , and t h e i r main purpose 
i s t o v i n d i c a t e [Ebbole] — and her r e p u t a t i o n by 
showing t h a t [Ebbole] p r e v a i l e d . " 
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A f t e r b e i n g r e i n s t r u c t e d , the j u r y r e t u r n e d a v e r d i c t awarding 

compensatory damages of $1 a g a i n s t each of the defendants and 

l e a v i n g i n p l a c e the o r i g i n a l punitive-damages awards. The 

t r i a l c o u r t a c c e p t e d the j u r y ' s second v e r d i c t and e n t e r e d a 

judgment a c c o r d i n g l y . The defendants f i l e d renewed motions 

f o r a JML o r , a l t e r n a t i v e l y , f o r a new t r i a l or f o r a 

r e m i t t i t u r ; o n l y Tanner r e q u e s t e d a h e a r i n g on her 

postjudgment motion. 

A f t e r t h e i r postjudgment motions were d e n i e d , Tanner, 

A v e r e t t e , and Demented Needle appealed. The supreme c o u r t 

t r a n s f e r r e d the a p p e a l taken by A v e r e t t e and Demented Needle 

t o t h i s c o u r t , p u r s u a n t t o A l a . Code 1975, § 12-2-7(6), and i t 

was c o n s o l i d a t e d w i t h Tanner's a p p e a l , which was taken 

d i r e c t l y t o t h i s c o u r t . 

S t a n d a r d of Review 

Our supreme c o u r t has o u t l i n e d the f o l l o w i n g s t a n d a r d of 

r e v i e w f o r a r u l i n g on a JML m o t i o n : 

"'"When r e v i e w i n g a r u l i n g on a motion f o r a 
JML, t h i s C ourt uses the same s t a n d a r d the t r i a l 
c o u r t used i n i t i a l l y i n d e c i d i n g whether t o g r a n t or 
deny the motion f o r a JML. Palm Harbor Homes, I n c .  
v. Crawford, 689 So. 2d 3 ( A l a . 1997). R e g a r d i n g 
q u e s t i o n s of f a c t , the u l t i m a t e q u e s t i o n i s whether 
the nonmovant has p r e s e n t e d s u f f i c i e n t e v i d e n c e t o 
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a l l o w the case t o be s u b m i t t e d t o the j u r y f o r a 
f a c t u a l r e s o l u t i o n . C a r t e r v. Henderson, 598 So. 2d 
1350 ( A l a . 1992). The nonmovant must have p r e s e n t e d 
s u b s t a n t i a l e v i d e n c e i n o r d e r t o w i t h s t a n d a motion 
f o r a JML. See § 12-21-12, A l a . Code 1975; West v.  
Founders L i f e Assurance Co. of F l o r i d a , 547 So. 2d 
870, 871 ( A l a . 1989). A r e v i e w i n g c o u r t must 
determine whether the p a r t y who b e a r s the burden of 
p r o o f has produced s u b s t a n t i a l e v i d e n c e c r e a t i n g a 
f a c t u a l d i s p u t e r e q u i r i n g r e s o l u t i o n by the j u r y . 
C a r t e r , 598 So. 2d a t 1353. In r e v i e w i n g a r u l i n g 
on a motion f o r a JML, t h i s C ourt views the e v i d e n c e 
i n t he l i g h t most f a v o r a b l e t o the nonmovant and 
e n t e r t a i n s such r e a s o n a b l e i n f e r e n c e s as the j u r y 
would have been f r e e t o draw. I d . R e g a r d i n g a 
q u e s t i o n of law, however, t h i s C o u r t i n d u l g e s no 
presumption of c o r r e c t n e s s as t o the t r i a l c o u r t ' s 
r u l i n g . R i c w i l , I n c . v. S.L. Pappas & Co., 599 So. 
2d 1126 ( A l a . 1992)."'" 

N o r f o l k Southern Ry. Co. v. Johnson, [Ms. 1090011, March 11, 

2011] So. 3d , ( A l a . 2011) ( q u o t i n g CSX Transp., 

I n c . v. M i l l e r , 46 So. 3d 434, 450-51 ( A l a . 2010), q u o t i n g i n 

t u r n Waddell & Reed, I n c . v. U n i t e d I n v e s t o r s L i f e I n s . Co., 

875 So. 2d 1143, 1152 ( A l a . 2003)). 

The f i r s t two i s s u e s t o be c o n s i d e r e d i n v o l v e arguments 

r a i s e d o n l y by A v e r e t t e and Demented Needle; the t h i r d i s s u e 

i n v o l v e s an argument r a i s e d o n l y by Tanner; and the f o u r t h 

i s s u e i n v o l v e s arguments r a i s e d by a l l t h r e e a p p e l l a n t s . 
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I. R e f u s a l t o A c c e p t the F i r s t V e r d i c t 

A v e r e t t e and Demented Needle argue t h a t the t r i a l c o u r t 

e r r e d i n r e f u s i n g t o a c c e p t the j u r y ' s f i r s t v e r d i c t , which 

a s s e s s e d z e r o compensatory damages a g a i n s t the d e f e n d a n t s . 

A v e r e t t e and Demented Needle contend t h a t Ebbole p r e s e n t e d no 

e v i d e n c e i n d i c a t i n g e i t h e r t h a t her b u s i n e s s had s u f f e r e d an 

economic l o s s or t h a t she had p e r s o n a l l y s u f f e r e d any 

e m o t i o n a l d i s t r e s s as a r e s u l t of the d e f e n d a n t s ' conduct. 

A c c o r d i n g l y , they say, the f i r s t v e r d i c t r e f l e c t e d the j u r o r s ' 

f i n d i n g t h a t Ebbole s i m p l y s u f f e r e d no compensable i n j u r y , and 

the second v e r d i c t , they suggest, i s a t t r i b u t a b l e t o a 

d e s i r e , a f t e r the t r i a l c o u r t ' s i n s t r u c t i o n r e g a r d i n g nominal 

damages, t o award $1 and t o l e a v e the courtroom and i s not 

s u p p o r t e d by the e v i d e n c e p r e s e n t e d . That argument i s n e i t h e r 

borne out by the r e c o r d nor s u p p o r t e d by Alabama law. 

Ebbole s u b m i t t e d her f e d e r a l income-tax r e t u r n s f o r the 

y e a r s 2004 through 2008. Her average income f o r the years 

2004 through 2007 was $30,122, w i t h no income f o r a s i n g l e 

year f a l l i n g below $28,000. In 2008, however, Ebbole's income 

dropped t o $20,009 -- a p p r o x i m a t e l y o n e - t h i r d l e s s than the 

average of the p r e v i o u s f o u r y e a r s . Ebbole t e s t i f i e d t h a t she 
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had s u f f e r e d from nausea and d e p r e s s i o n and had c o n s u l t e d a 

p s y c h i a t r i s t as a r e s u l t of the d e f e n d a n t s ' conduct. 

Moreover, even i f Ebbole had p r e s e n t e d no e v i d e n c e of 

s p e c i a l damages, such as l o s t income, her g e n e r a l damages 

would be presumed because the d e f e n d a n t s ' words were 

s l a n d e r o u s per se. "[W]hen the p l a i n t i f f has proven s l a n d e r 

per se, the law presumes i n j u r y t o r e p u t a t i o n and mental 

s u f f e r i n g . " L i b e r t y N a t ' l L i f e I n s . Co. v. Daugherty, 840 So. 

2d 152, 162 ( A l a . 2002). "Once a communication i s found t o be 

s l a n d e r o u s per se, a p l a i n t i f f may r e c o v e r nominal or 

compensatory damages w i t h o u t p r o o f of a c t u a l harm t o h i s 

r e p u t a t i o n or p r o o f of any o t h e r harm." D e l t a H e a l t h Group,  

In c . v. S t a f f o r d , 887 So. 2d 887, 897 ( A l a . 2004). 

"'When words are s l a n d e r o u s i n themselves, the r i g h t 
t o damages f o l l o w s as a consequence from s p e a k i n g i n 
a s l a n d e r o u s way, because i t i s the i n c a l c u l a b l e 
tendency of s l a n d e r t o i n j u r e t h e person s l a n d e r e d , 
i n h i s r e p u t a t i o n , p r o f e s s i o n , t r a d e , or b u s i n e s s . 
I t would f r e q u e n t l y be d i f f i c u l t t o prove any 
p e c u n i a r y i n j u r y from s l a n d e r , and always i m p o s s i b l e 
t o e s t a b l i s h i t s f u l l e x t e n t . ... T h e r e f o r e , when 
words are a c t i o n a b l e i n themselves, the law i m p l i e s 
damages.' Johnson v. Rob e r t s o n , 8 P o r t . [ ( A l a . ) 
486,] 489 [(1839)] 

Webb v. Gray, 181 A l a . 408, 413, 62 So. 194, 196 (1913) 

(quoted i n Johnson P u b l ' g Co. v. D a v i s , 271 A l a . 474, 488, 124 
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So. 2d 441, 451 (1960)). See a l s o Restatement (Second) of  

T o r t s § 572 (1977) ( s t a t i n g t h a t "[o]ne who p u b l i s h e s a 

s l a n d e r t h a t imputes t o another an e x i s t i n g v e n e r e a l d i s e a s e 

or o t h e r loathsome and communicable d i s e a s e i s s u b j e c t t o 

l i a b i l i t y w i t h o u t p r o o f of s p e c i a l harm"); and § 573 ( s t a t i n g 

t h a t "[o]ne who p u b l i s h e s a s l a n d e r t h a t a s c r i b e s t o another 

conduct, c h a r a c t e r i s t i c s or a c o n d i t i o n t h a t would a d v e r s e l y 

a f f e c t h i s f i t n e s s f o r the p r o p e r conduct of h i s l a w f u l 

b u s i n e s s , t r a d e or p r o f e s s i o n ... i s s u b j e c t t o l i a b i l i t y 

w i t h o u t p r o o f of s p e c i a l harm"). 

I I . Good Count/Bad Count 

Ebbole's c o m p l a i n t s t a t e d c l a i m s a g a i n s t A v e r e t t e and 

Demented Needle i n t h r e e c o u n t s , namely: s l a n d e r , l i b e l , and 

i n v a s i o n of p r i v a c y . In t h e i r JML motions, A v e r e t t e and 

Demented Needle c h a l l e n g e d the s u f f i c i e n c y of the evi d e n c e t o 

support each count. The t r i a l c o u r t d e n i e d the JML motions, 

and the j u r y r e n d e r e d a g e n e r a l v e r d i c t . A v e r e t t e and 

Demented Needle argue t h a t the t r i a l c o u r t ' s judgment must be 

r e v e r s e d on the b a s i s of the good-count/bad-count r u l e 

d i s c u s s e d i n A s p i n w a l l v. Gowens, 405 So. 2d 134 ( A l a . 1981) . 

In A s p i n w a l l , the supreme c o u r t e x p l a i n e d : 
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" [ I ] f a c o m p l a i n t has more than one count and the 
defendant b e l i e v e s t h a t the e v i d e n c e i s not 
s u f f i c i e n t t o support one or more of those c o u n t s , 
he must c h a l l e n g e t h i s by motion f o r d i r e c t e d 
v e r d i c t [now a motion f o r a JML, see Rule 50, A l a . 
R. C i v . P . ] , s p e c i f y i n g t he count which i s not 
su p p o r t e d by e v i d e n c e and d e t a i l i n g w i t h s p e c i f i c i t y 
the grounds upon which the p a r t i c u l a r count i s not 
su p p o r t e d by the e v i d e n c e . I f t h i s i s not done and 
a l l counts go t o the j u r y and a g e n e r a l v e r d i c t i s 
r e t u r n e d , the c o u r t w i l l presume t h a t the v e r d i c t 
was r e t u r n e d on a v a l i d count." 

405 So. 2d a t 138 (on a p p l i c a t i o n f o r r e h e a r i n g ) . A good-

count/bad-count s i t u a t i o n i s not p r e s e n t e d here because, as 

d i s c u s s e d below, the ev i d e n c e i n s u p p o r t of each count was 

s u f f i c i e n t . 

A. The S l a n d e r Count 

A v e r e t t e and Demented Needle argue t h a t a l l the a l l e g e d l y 

s l a n d e r o u s statements c o n c e r n i n g Ebbole were made e i t h e r by 

Weaver or by Tanner. Demented Needle contends t h a t statements 

by Weaver and Tanner cannot be imputed t o i t because, i t 

a s s e r t s , a l t h o u g h Weaver and Tanner worked, a t d i f f e r e n t 

t i m e s , as t a t t o o a r t i s t s a t the Demented Needle shop, t h e y 

were independent c o n t r a c t o r s , r a t h e r than employees or agents 

of Demented Needle. A c c o r d i n g l y , A v e r e t t e and Demented Needle 

i n s i s t t h a t t h e y were e n t i t l e d t o a JML on the s l a n d e r count. 
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That argument i s due t o be r e j e c t e d because the premise t h a t 

t h e y r e l y upon -- t h a t a l l the a l l e g e d l y s l a n d e r o u s statements 

c o n c e r n i n g Ebbole were made e i t h e r by Weaver or by Tanner -¬

i s f a c t u a l l y i n c o r r e c t . Ebbole p r e s e n t e d e v i d e n c e i n d i c a t i n g 

t h a t many of the s l a n d e r o u s statements were made by A v e r e t t e 

h i m s e l f , and A v e r e t t e and Demented Needle do not c o n t e s t 

e i t h e r t h a t A v e r e t t e i s an agent or employee of Demented 

Needle or t h a t A v e r e t t e ' s statements can be a t t r i b u t e d t o 

Demented Needle. 

D a v i d S c h n e i d e r t e s t i f i e d t h a t i n A p r i l 2008 he went t o 

the l o c a t i o n where LA Body A r t had been, saw t h a t t he shop was 

c l o s e d , and walked down the s t r e e t t o the Demented Needle 

shop, where he asked a man (whom he i d e n t i f i e d a t t r i a l as 

A v e r e t t e ) i f he knew where Ebbole was. A v e r e t t e answered t h a t 

Ebbole "had AIDS and ... was dead." A c c o r d i n g t o S c h n e i d e r , 

A v e r e t t e then s t a t e d t h a t E b b o l e had had h e p a t i t i s and had 

" p r o b a b l y i n f e c t e d a l o t of people t h a t she's g i v e n t a t t o o s 

t o " and t h a t , "every time she t a t t o o e d somebody, she had b l o o d 

a l l over h e r . " 

Danny P i k e t e s t i f i e d t h a t i n e a r l y 2008 he came t o 

M o b i l e l o o k i n g f o r a j o b as a t a t t o o a r t i s t and i n t e n d e d t o 
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c o n t a c t Ebbole. P i k e walked i n t o the Demented Needle shop by 

m i s t a k e and asked f o r Ebbole. There, a man (whom P i k e 

i d e n t i f i e d a t t r i a l as A v e r e t t e ) responded t h a t P i k e "was i n 

the wrong shop, t h a t [Ebbole] was down the s t r e e t , " but t h a t 

P i k e " d i d n ' t need t o work f o r her anyway, t h a t everybody i n 

M o b i l e knew t h a t she had h e p a t i t i s . " 

P a t r i c i a Ann W i l l i a m s , who had had s e v e r a l t a t t o o s done 

by Ebbole, t e s t i f i e d t h a t she went t o the LA Body A r t shop t o 

get another t a t t o o by Ebbole. When W i l l i a m s saw t h a t E b b o l e ' s 

shop was not open f o r b u s i n e s s , she e n t e r e d the Demented 

Needle shop and asked i f Ebbole had moved. A man (whom 

W i l l i a m s i d e n t i f i e d a t t r i a l as A v e r e t t e ) t o l d W i l l i a m s t h a t 

she d i d "not want t o mess w i t h " Ebbole because Ebbole used 

" n a s t y n e e d l e s " and had " s y p h i l i s and gonorrhea and AIDS." 

A t t r i a l , Ebbole p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t she 

was not s u f f e r i n g from AIDS, h e p a t i t i s , or any o t h e r 

communicable d i s e a s e . The t r i a l c o u r t c o r r e c t l y d e t e r m i n e d 

t h a t the e v i d e n c e of s l a n d e r was s u f f i c i e n t t o submit t h a t 

count t o the j u r y . 
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B. The L i b e l Count 

Ebbole p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t A v e r e t t e had 

d i s p l a y e d i n the Demented Needle shop a p o s t e r of a p o r t r a i t 

t a t t o o done by Ebbole. On the p o s t e r , the p i c t u r e of the 

p o r t r a i t t a t t o o was accompanied by the f o l l o w i n g words: "L.A. 

Body A r t - C h a s s i t y ' s work. Don't l e t t h i s happen t o you or 

anyone you know!" A v e r e t t e acknowledged t h a t he had r e c e i v e d 

a l e t t e r from Ebbole's c o u n s e l , s t a t i n g , i n p e r t i n e n t p a r t : 

" T h i s l e t t e r i s t o p l a c e you on n o t i c e t h a t my 
c l i e n t has l e a r n e d of c e r t a i n s l a n d e r o u s statements 
made by you and/or your employees. I t has come t o 
Ms. Ebbole's a t t e n t i o n t h a t d e r o g a t o r y statements 
have been made about the p r o f e s s i o n a l q u a l i t y of LA 
Body A r t ' s work and her h e a l t h i n p a r t i c u l a r . She 
has been a d v i s e d t h a t statements have been made by 
you or your employees t h a t she has h e p a t i t i s and 
t h a t p r o s p e c t i v e c l i e n t s of LA Body A r t would be 
exposed t o t h i s d i s e a s e i f the y go t o LA Body A r t 
f o r t h e i r t a t t o o s . These statements are u n t r u e and 
f a l s e . Demand i s hereby made pu r s u a n t t o Alabama 
Code § 6-5-186 f o r f u l l and f a i r r e t r a c t i o n of such 
charges and m a t t e r s . In a d d i t i o n , we demand on 
b e h a l f of Ms. Ebbole t h a t such statements 
i m m e d i a t e l y cease and d e s i s t . I f a f u l l and f a i r 
r e t r a c t i o n i s not made w i t h i n f i v e days as r e q u i r e d 
by laws of the S t a t e of Alabama, Ms. Ebbole w i l l 
pursue her a v a i l a b l e l e g a l a l t e r n a t i v e s . " 

Ebbole t e s t i f i e d t h a t she had done a p o r t r a i t t a t t o o s i m i l a r 

t o t he one p i c t u r e d on the p o s t e r , b u t , she s a i d , the shad i n g 
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of the p o r t r a i t t a t t o o on the p o s t e r appeared t o have been 

a l t e r e d . 

A v e r e t t e and Demented Needle contend t h a t Ebbole f a i l e d 

t o prove t h a t the p o s t e r was l i b e l o u s because, they say, (1) 

Ebbole a d m i t t e d t h a t she had done the t a t t o o and (2) the words 

accompanying the t a t t o o are c o n s t i t u t i o n a l l y p r o t e c t e d 

commercial speech. We d i s a g r e e . F i r s t , we note t h a t Ebbole 

acknowledged merely t h a t she had done a t a t t o o s i m i l a r t o the 

one p i c t u r e d on the p o s t e r , e x p l a i n i n g t h a t the sha d i n g on the 

t a t t o o p i c t u r e d on the p o s t e r appeared t o have been a l t e r e d . 

Second, a s i d e from the c o n c l u s o r y statement t h a t the words on 

the p o s t e r c o n s t i t u t e c o n s t i t u t i o n a l l y p r o t e c t e d speech, 

A v e r e t t e and Demented Needle make no argument and c i t e no 

a u t h o r i t y i n support of t h e i r commercial-speech a s s e r t i o n . 

"Rule 28(a)(10) [, A l a . R. App. P.] r e q u i r e s 
t h a t arguments i n b r i e f s c o n t a i n d i s c u s s i o n s of 
f a c t s and r e l e v a n t l e g a l a u t h o r i t i e s t h a t s upport 
the p a r t y ' s p o s i t i o n . I f the y do not, the arguments 
are waived. Moore v. P r u d e n t i a l R e s i d e n t i a l S e r v s .  
L t d . P ' s h i p , 849 So. 2d 914, 923 ( A l a . 2002); 
A r r i n g t o n v. M a t h i s , 929 So. 2d 468, 470 n. 2 ( A l a . 
C i v . App. 2005); Hamm v. S t a t e , 913 So. 2d 460, 486 
( A l a . Crim. App. 2002). 'This i s so, because " ' i t 
i s not the f u n c t i o n of t h i s C o u r t t o do a p a r t y ' s 
l e g a l r e s e a r c h or t o make and address l e g a l 
arguments f o r a p a r t y based on u n d e l i n e a t e d g e n e r a l 
p r o p o s i t i o n s not s u p p o r t e d by s u f f i c i e n t a u t h o r i t y 
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or argument.'"' Jimmy Day Plumbing & H e a t i n g , I n c .  
v. Smith, 964 So. 2d 1, 9 ( A l a . 2007) ( q u o t i n g 
B u t l e r v. Town of Argo, 871 So. 2d 1, 20 ( A l a . 
2003), q u o t i n g i n t u r n Dykes v. Lane T r u c k i n g , I n c . , 
652 So. 2d 248, 251 ( A l a . 19 9 4 ) ) . " 

White Sands Group, L.L.C. v. PRS I I , LLC, 998 So. 2d 1042, 

1058 ( A l a . 2008). 

The t r i a l c o u r t c o r r e c t l y c o n c l u d e d t h a t a j u r y i s s u e was 

p r e s e n t e d w i t h r e s p e c t t o whether the m a t e r i a l on the p o s t e r 

was l i b e l o u s . 

C. The I n v a s i o n - o f - P r i v a c y Count 

Ebbole a l l e g e d t h a t A v e r e t t e and Demented Needle had 

in v a d e d her p r i v a c y by a p p r o p r i a t i n g a w h i t e p l a s t e r body c a s t 

of her t o r s o , a d o r n i n g i t w i t h s a t a n i c symbols, and u s i n g i t 

as a mannequin on which t o d i s p l a y Demented Needle T - s h i r t s 

f o r s a l e . The evi d e n c e e s t a b l i s h e d t h a t a l o c a l a r t i s t had 

made the body c a s t and had g i v e n i t t o A v e r e t t e . A v e r e t t e 

adorned the body c a s t w i t h b l a c k r o s e s and drawings of 

pentagrams, a t t a c h e d b l a c k wings and " d e v i l ' s h o r n s " t o i t , 

and d i s p l a y e d Demented Needle T - s h i r t s on i t . A l t h o u g h the 

mannequin d i d not have a f a c e , or any o t h e r f e a t u r e s 

i d e n t i f y i n g i t as a r e p r e s e n t a t i o n of E b b o l e , the e v i d e n c e 

e s t a b l i s h e d t h a t A v e r e t t e r o u t i n e l y t o l d customers and o t h e r 
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i n d i v i d u a l s who e n t e r e d the Demented Needle shop t h a t the 

mannequin was a body c a s t of Ebbole. A v e r e t t e even went so 

f a r as t o t e l l Danny P i k e , when P i k e i n q u i r e d as t o E b b o l e ' s 

whereabouts, t h a t i f he " r e a l l y wanted t o t a l k t o [Ebbole, he] 

c o u l d go s t a n d up f r o n t and t a l k t o [Ebbole] t h e r e .. . t h a t 

[Ebbole] was s i t t i n g a t the f r o n t of the shop." When P i k e 

responded t h a t t h e r e was no one t h e r e , j u s t a mannequin, 

A v e r e t t e s a i d , " t h a t ' s a c a s t of her body t h a t we use t o s e t 

s p e l l s on h e r . " 

"Alabama has l o n g r e c o g n i z e d t h a t a w r o n g f u l 
i n t r u s i o n i n t o one's p r i v a t e a c t i v i t i e s c o n s t i t u t e s 
the t o r t of i n v a s i o n of p r i v a c y . See I.C.U.  
I n v e s t i g a t i o n s , I n c . v. Jones, 780 So. 2d [685] a t 
688 [ ( A l a . 2 0 0 0 ) ] ; Johnston v. F u l l e r , 706 So. 2d 
700, 701 ( A l a . 1997); Smith v. Doss, 251 A l a . 250, 37 
So. 2d 118 (1948). '"This C o u r t d e f i n e s the t o r t of 
i n v a s i o n of p r i v a c y as the i n t e n t i o n a l w r o n g f u l 
i n t r u s i o n i n t o one's p r i v a t e a c t i v i t i e s i n such a 
manner as t o o u trage or cause mental s u f f e r i n g , 
shame, or h u m i l i a t i o n t o a person of o r d i n a r y 
s e n s i b i l i t i e s . " ' Rosen v. Montgomery S u r g i c a l C t r . , 
825 So. 2d 735, 737 ( A l a . 2 0 0 1 ) ( q u o t i n g C a r t e r v.  
I n n i s f r e e H o t e l , I n c . , 661 So. 2d 1174, 1178 ( A l a . 
1995)). 

" ' I t i s g e n e r a l l y a c c e p t e d t h a t i n v a s i o n of 
p r i v a c y c o n s i s t s of f o u r l i m i t e d and 
d i s t i n c t wrongs: (1) i n t r u d i n g i n t o the 
p l a i n t i f f ' s p h y s i c a l s o l i t u d e or s e c l u s i o n ; 
(2) g i v i n g p u b l i c i t y t o p r i v a t e i n f o r m a t i o n 
about the p l a i n t i f f t h a t v i o l a t e s o r d i n a r y 
decency; (3) p u t t i n g the p l a i n t i f f i n a 
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f a l s e , but not n e c e s s a r i l y defamatory, 
p o s i t i o n i n the p u b l i c eye; or (4) 
a p p r o p r i a t i n g some element of the 
p l a i n t i f f ' s p e r s o n a l i t y f o r a commercial 
use. N o r r i s v. Moskin S t o r e s , I n c . , 272 
A l a . 174, 132 So. 2d 321 (1961).' 

"Johnston, 706 So. 2d a t 701." 

B u t l e r v. Town of Argo, 871 So. 2d 1, 12 ( A l a . 2003). Ebbole 

sought r e c o v e r y under the t h i r d and f o u r t h s p e c i e s of wrong 

encompassed w i t h i n the t o r t of i n v a s i o n of p r i v a c y : p u t t i n g 

the p l a i n t i f f i n a f a l s e l i g h t and a p p r o p r i a t i n g some element 

of t he p l a i n t i f f ' s p e r s o n a l i t y f o r a commercial use. A v e r e t t e 

and Demented Needle argue t h a t Ebbole f a i l e d t o e s t a b l i s h 

e i t h e r a f a l s e - l i g h t or a c o m m e r c i a l - a p p r o p r i a t i o n i n v a s i o n -

o f - p r i v a c y c l a i m because, t h e y say, Ebbole d i d not prove the 

f o l l o w i n g f a c t s : (1) t h a t A v e r e t t e and Demented Needle had 

w r o n g f u l l y o b t a i n e d the body c a s t from t he a r t i s t who made i t 

and (2) t h a t the body c a s t was r e c o g n i z a b l e as a l i k e n e s s of 

Ebbole. We agree t h a t Ebbole f a i l e d t o prove e i t h e r of those 

f a c t s , but we c o n c l u d e t h a t n e i t h e r f a c t was e s s e n t i a l t o 

e s t a b l i s h her i n v a s i o n - o f - p r i v a c y c l a i m . 

With r e s p e c t t o the f i r s t f a c t , A v e r e t t e and Demented 

Needle p o i n t out t h a t , d u r i n g the t r i a l of t h i s case, Ebbole 
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had a l a w s u i t pending a g a i n s t the a r t i s t who made the body 

c a s t t o determine the t r u e ownership of the c a s t . A v e r e t t e 

and Demented Needle m a i n t a i n t h a t , u n t i l t h a t l a w s u i t was 

r e s o l v e d , i t was i m p o s s i b l e t o determine whether t h e y had 

w r o n g f u l l y o b t a i n e d the c a s t . U n l i k e t he t o r t of c o n v e r s i o n , 

however, which r e q u i r e s p r o o f of "'(1) a w r o n g f u l t a k i n g ; (2) 

an i l l e g a l a s s e r t i o n of ownership; (3) an i l l e g a l use or 

misuse of a n o t h e r ' s p r o p e r t y ; or (4) a w r o n g f u l d e t e n t i o n or 

i n t e r f e r e n c e w i t h a n o t h e r ' s p r o p e r t y , ' " P e n t t a l a v. Da v i d  

Hobbs BMW, 698 So. 2d 137, 139 ( A l a . C i v . App. 1997) ( q u o t i n g 

Drennen Land & Timber Co. v. P r i v e t t , 643 So. 2d 1347, 1349 

( A l a . 1994)), the t o r t of i n v a s i o n of p r i v a c y does not r e q u i r e 

p r o o f of a w r o n g f u l t a k i n g of p r o p e r t y or of an i l l e g a l 

a s s e r t i o n of ownership. I t i s s u f f i c i e n t t o show an 

a p p r o p r i a t i o n of some element of the p l a i n t i f f ' s p e r s o n a l i t y 

f o r a commercial use. B u t l e r v. Town o f Argo, 871 So. 2d a t 

12. 

With r e s p e c t t o the second f a c t , i t was u n d i s p u t e d t h a t 

no one c o u l d t e l l , j u s t by l o o k i n g a t the body c a s t , t h a t i t 

was a r e p r e s e n t a t i o n of Ebbole's t o r s o . N e v e r t h e l e s s , i t was 

a l s o u n d i s p u t e d t h a t A v e r e t t e t o l d anyone who i n q u i r e d , and 
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even v o l u n t e e r e d the i n f o r m a t i o n t o those who had not 

i n q u i r e d , t h a t the mannequin was Ebbole's body c a s t . Under 

the c i r c u m s t a n c e s , Ebbole p r e s e n t e d s u f f i c i e n t e v i d e n c e t o 

a l l o w the i n v a s i o n - o f - p r i v a c y c l a i m t o be s u b m i t t e d t o the 

j u r y f o r a f a c t u a l r e s o l u t i o n . 

I I I . M a l i c e 

The t r i a l c o u r t determined, w i t h o u t o b j e c t i o n , t h a t Ebbole 

was a p u b l i c f i g u r e and t h a t , t o p r e v a i l on her defamation 

c l a i m s , she had t o prove by c l e a r and c o n v i n c i n g e v i d e n c e t h a t 

the defendants p u b l i s h e d statements about her w i t h a c t u a l 

m a l i c e -- t h a t i s , w i t h knowledge t h a t the statements were 

f a l s e or w i t h r e c k l e s s d i s r e g a r d as t o whether the statements 

were t r u e or f a l s e . See New York Times Co. v. S u l l i v a n , 376 

U.S. 254, 279-80 (1964). Tanner argues t h a t t h e e v i d e n c e of 

a c t u a l m a l i c e was i n s u f f i c i e n t t o support the judgment a g a i n s t 

her on the l i b e l count. 

The l i b e l count a g a i n s t Tanner was based on e v i d e n c e 

i n d i c a t i n g t h a t , on J u l y 29, 2009, Tanner had p o s t e d on her 

"My Space" Web page statements t h a t q u e s t i o n e d Ebbole's s k i l l 

as a t a t t o o a r t i s t and body p i e r c e r . S p e c i f i c a l l y , i n 
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r e f e r r i n g t o a v i d e o t h a t showed Ebbole d e m o n s t r a t i n g how t o 

p e r f o r m a "dermal i m p l a n t " body p i e r c i n g , Tanner s t a t e d : 

"You have taken what I l o v e and s h - t a l l over i t ... 
a l l e g e d l y . 
C u r r e n t mood: d i s g u s t e d 
Category: b l o g g i n g 

" I came a c r o s s t h i s v i d e o d u r i n g my r e c e n t h e a l t h 
i n s p e c t i o n of a l l [ t h i n g s ] . I was c e r t i f i e d t o do 
m i c r o d e rmal a n c h o r i n g i n October of 2008....[Ebbole's 
method] i s d i s r e s p e c t f u l t o what I do and what I 
l o v e ... a l l e g e d l y . I ask you, p e o p l e of the 
i n t e r w e b ... what s h o u l d I do about i t ? 
F Y I : [Ebbole's method] i s NOT the method I use or 
would suggest t o be used f o r any i m p l a n t p r o c e d u r e . " 

In response t o Tanner's s t a t e m e n t s , a number of comments were 

p o s t e d on Tanner's "My Space" Web page, some i n defense of 

Ebbole and some v e r y c r i t i c a l of Ebbole. R e p r e s e n t a t i v e 

comments of the l a t t e r type i n c l u d e d the f o l l o w i n g : 

" F i r s t of a l l , I'm not s u r p r i s e d by a n y t h i n g sh y 
t h a t comes from C h a s s i t y . I have p e r s o n a l l y 
w i t n e s s e d her o b l i t e r a t e a t a t t o o on a 1 7 - y e a r - o l d 
f o r whom she a l l o w e d the b o y f r i e n d t o s i g n the 
w a i v e r . I s t h e r e no way t o get her l i c e n s e revoked? 

"OMG. I watched t h i s same v i d e o and was h o r r i f i e d by 
what [Ebbole] was d o i n g . I m y s e l f want[ed] a few of 
the dermal p i e r c i n g s , but when I saw t h i s I was 
t o t a l l y t u r n e d o f f ! ! ! 

" [ E b b o l e i s ] a p i e c e of s h - - . .. L e t people go t o her 
and get her n a s t y - a s s HIV hands a l l over them. 

" I ' l l be happy t o k i l l [ E b b o l e ] . " 
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On August 20, 2009, Ebbole's a t t o r n e y s e n t Tanner a 

l e t t e r t h a t s t a t e d , i n p e r t i n e n t p a r t : 

"You have r e c e n t l y embedded v i d e o f o o t a g e of 
C h a s s i t y [Ebbole] on your web page and p o s t e d 
s l a n d e r o u s comments which i n c l u d e d e r o g a t o r y comments 
about her p r o f e s s i o n a l a b i l i t i e s as a p i e r c e r . These 
sta t e m e n t s amount t o s l a n d e r per se. Your 
u n a u t h o r i z e d use of t h i s v i d e o by embedding i t on 
your web page a l o n g w i t h accompanying f a l s e , 
d e r o g a t o r y , and u n t r u e comments v i o l a t e Alabama Code 
A r t i c l e 11, S e c t i o n 6-5-186 e t seq. 

"You s h o u l d be aware t h a t t h e s e p u b l i s h e d 
statements by you have caused s u b s t a n t i a l damage t o 
the c h a r a c t e r and r e p u t a t i o n of my c l i e n t . Demand i s 
hereby made pu r s u a n t t o Alabama Code S e c t i o n 6-5-186 
t h a t you i m m e d i a t e l y remove the embedded v i d e o of 
C h a s s i t y and the accompanying s l a n d e r o u s comments 
w i t h i n f i v e (5) days from the date of t h i s f o r m a l 
n o t i c e t o you. 

" F u r t h e r demand i s made upon you t o make a 
p u b l i c r e t r a c t i o n of t h e s e statements w i t h i n f i v e (5) 
days i n a l l media and on a l l web s i t e s where they 
have been p u b l i s h e d by you. T h i s r e t r a c t i o n must 
acknowledge [ t h a t ] the statements p o s t e d on the web 
s i t e are f a l s e and be i n a form s a t i s f a c t o r y t o my 
c l i e n t . " 

I t i s u n d i s p u t e d t h a t , a f t e r Tanner r e c e i v e d the demand l e t t e r 

from c o u n s e l , she d i d not i s s u e a r e t r a c t i o n and d i d not 

d e l e t e any of the comments p o s t e d on her Web page. 

Tanner argues t h a t she merely e x p r e s s e d an o p i n i o n on her 

Web page -- t h a t Ebbole had used the wrong method f o r a 
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"dermal i m p l a n t " body p i e r c i n g . She i n s i s t s t h a t i t i s 

i m p o s s i b l e f o r an o p i n i o n t o be " f a l s e " so as t o c o n s t i t u t e a 

statement made w i t h a c t u a l m a l i c e . A l t h o u g h t h a t argument i s 

s u p e r f i c i a l l y a p p e a l i n g , Tanner d i r e c t s t h i s c o u r t t o no 

a u t h o r i t y i n s u p p o r t of i t . Because she p r e s e n t s no a u t h o r i t y 

i n s u p port of her argument, i n v i o l a t i o n of Rule 2 8 ( a ) ( 1 0 ) , 

A l a . R. App. P., we w i l l not c o n s i d e r the i s s u e f u r t h e r . Asam  

v. Devereaux, 686 So. 2d 1222, 1224 ( A l a . C i v . App. 1996) 

( s t a t i n g t h a t " [ t ] h i s c o u r t w i l l address o n l y those i s s u e s 

p r o p e r l y p r e s e n t e d and f o r which s u p p o r t i n g a u t h o r i t y has been 

c i t e d " ) . 

The t r i a l c o u r t was a p p a r e n t l y of the view t h a t m a l i c e 

c o u l d be i n f e r r e d from Tanner's f a i l u r e , a f t e r r e c e i v i n g a 

demand l e t t e r from Ebbole's c o u n s e l , t o r e t r a c t her statements 

or t o d e l e t e the t h i r d - p a r t y comments t h a t were p o s t e d on her 

Web page. That view has some s u p p o r t . See Restatement  

(Second) of T o r t s § 580A cmt. d (1977) ("Under c e r t a i n 

c i r c u m s t a n c e s e v i d e n c e [of a f a i l u r e t o r e t r a c t ] might be 

r e l e v a n t i n showing r e c k l e s s n e s s a t the time the statement was 

p u b l i s h e d . " ) ; but c f . New York Times Co. v. S u l l i v a n , 376 U.S. 

a t 286-87 (not d e c i d i n g whether f a i l u r e t o r e t r a c t may ever 
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c o n s t i t u t e adequate e v i d e n c e of m a l i c e f o r c o n s t i t u t i o n a l 

p u r p o s e s ) . Because the " ' d e t e r m i n a t i o n of m a l i c e i n 

defamation cases i s p a r t i c u l a r l y w i t h i n the p r o v i n c e of the 

j u r y , ' " D e l t a H e a l t h Group, In c . v. S t a f f o r d , 887 So. 2d a t 

898 ( q u o t i n g Cousins v. T.G.& Y. S t o r e s Co., 514 So. 2d 904, 

906 ( A l a . 1987)), and because Tanner has p r e s e n t e d us w i t h no 

reason or a u t h o r i t y upon which t o r e v e r s e the t r i a l c o u r t ' s 

r u l i n g as t o t h i s i s s u e , we w i l l not c o n s i d e r i t f u r t h e r . 

IV. P u n i t i v e Damages 

A v e r e t t e , Demented Needle, and Tanner argue t h a t the 

punitive-damages awards are e x c e s s i v e i n l i g h t of the 

g u i d e p o s t s s e t out by the Supreme Court of the U n i t e d S t a t e s 

i n BMW of N o r t h America, I n c . v. Gore, 517 U.S. 559 (1996), 

and the f a c t o r s r e c o g n i z e d by the Supreme Court of Alabama i n 

Green O i l Co. v. Hornsby, 539 So. 2d 218 ( A l a . 1989), and 

Hammond v. C i t y of Gadsden, 493 So. 2d 1374 ( A l a . 1986). In 

t h e i r motion f o r a r e m i t t i t u r , A v e r e t t e and Demented Needle 

d i d not s p e c i f i c a l l y r e q u e s t a h e a r i n g on p u n i t i v e damages. 

I n s t e a d , they s u b m i t t e d a f f i d a v i t s c o n c e r n i n g t h e i r f i n a n c i a l 

p o s i t i o n s and argued t h a t the p u n i t i v e damages s h o u l d be 

r e m i t t e d . A v e r e t t e s u b m i t t e d an a f f i d a v i t s t a t i n g t h a t h i s 
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p e r s o n a l net worth was $12, 247.23 and t h a t the net worth of 

Demented Needle was "minus $28,745.28." In a d d i t i o n , Demented 

Needle contended t h a t the t r i a l c o u r t was r e q u i r e d t o r e m i t 

the $200, 000 punitive-damages award a g a i n s t i t t o no more than 

the $50,000 s t a t u t o r y cap on p u n i t i v e damages a s s e s s e d a g a i n s t 

a s m a l l b u s i n e s s , p u r s u a n t t o A l a . Code 1975, § 6-11-21(b). 

The t r i a l c o u r t d e n i e d the motion f o r a r e m i t t i t u r f i l e d by 

A v e r e t t e and Demented Needle w i t h o u t e x p l a n a t i o n . 

Tanner's motion f o r a r e m i t t i t u r s p e c i f i c a l l y r e q u e s t e d 

a h e a r i n g on p u n i t i v e damages. Tanner's b r i e f i n support of 

t h a t motion r e q u e s t e d t h a t the t r i a l c o u r t " e i t h e r conduct a 

h e a r i n g or r e c e i v e a d d i t i o n a l e v i d e n c e , or b o t h , c o n c e r n i n g 

the amount of p u n i t i v e damages," pursu a n t t o A l a . Code 1975, 

§ 6-11-23(b). That s t a t u t e p r o v i d e s , i n p e r t i n e n t p a r t : 

"(b) In a l l cases wherein a v e r d i c t f o r p u n i t i v e 
damages i s awarded, the t r i a l c o u r t s h a l l , upon 
motion of any p a r t y , e i t h e r conduct h e a r i n g s or  
r e c e i v e a d d i t i o n a l e v i d e n c e , or b o t h , c o n c e r n i n g the 
amount of p u n i t i v e damages." 

(Emphasis added.) Tanner s u b m i t t e d an a f f i d a v i t s t a t i n g t h a t 

she had t o t a l a s s e t s of $7,500, and t o t a l l i a b i l i t i e s of 

$10,900, f o r a net worth of "minus $3,400." The t r i a l c o u r t 
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d e n i e d Tanner's motion f o r a r e m i t t i t u r w i t h o u t a h e a r i n g and 

w i t h o u t e x p l a n a t i o n . 

The t r i a l c o u r t d i d not e r r i n f a i l i n g t o h o l d a h e a r i n g 

when none was r e q u e s t e d by A v e r e t t e and Demented Needle. See  

W a l d r i p Wrecker Serv., I n c . v. W a l l a c e , 758 So. 2d 1110, 1116 

( A l a . C i v . App. 1999), and the t r i a l c o u r t d i d not exceed i t s 

d i s c r e t i o n i n r e c e i v i n g a d d i t i o n a l e v i d e n c e i n the form of 

a f f i d a v i t s c o n c e r n i n g the i s s u e of p u n i t i v e damages. See § 6-

11-23(b). N e v e r t h e l e s s , because Tanner r e q u e s t e d a h e a r i n g , 

which i s r e q u i r e d under Rule 5 9 ( g ) , A l a . R. C i v . P.; because 

the t r i a l c o u r t f a i l e d t o s t a t e i t s reasons f o r d e c i d i n g not 

t o i n t e r f e r e w i t h the j u r y ' s v e r d i c t as t o p u n i t i v e damages; 

and because we a r e unable t o d i s c e r n t he b a s i s upon which the 

t r i a l c o u r t d e n i e d the motions f o r a r e m i t t i t u r f i l e d by a l l 

t h r e e d e f e n d a n t s , we remand the cause w i t h i n s t r u c t i o n s f o r 

the t r i a l c o u r t t o conduct a h e a r i n g , and t o make f i n d i n g s of 

f a c t and c o n c l u s i o n s of law, on the q u e s t i o n whether the 

punitive-damages awards were e x c e s s i v e . See Guaranty Pest  

C o n t r o l , I n c . v. Bush, 851 So. 2d 548 ( A l a . C i v . App. 2002); 

see a l s o Southeast E n v i r o n m e n t a l I n f r a s t r u c t u r e , L.L.C. v.  

R i v e r s , 12 So. 3d 32, 48-50 ( A l a . 2008) ( o p i n i o n on o r i g i n a l 
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s u b m i s s i o n ) . We d i r e c t the t r i a l c o u r t t o make a r e t u r n 

w i t h i n 42 days. 

2091121 — REMANDED WITH DIRECTIONS. 

2100172 — REMANDED WITH DIRECTIONS. 

Thompson, P.J., and Bryan, Thomas, and Moore, J J . , concur. 

26 


