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THOMPSON, P r e s i d i n g Judge. 

D.M. ("the mother") and M.M. ("the f a t h e r " ) a p p e a l f o u r 

s e p a r a t e judgments f i n d i n g t h e i r f o u r c h i l d r e n dependent and 

awarding c u s t o d y of the c h i l d r e n t o M.E. ("the m a t e r n a l 

grandmother"). 
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The matter c u r r e n t l y under a p p e a l was i n i t i a t e d i n 

October 2008, when the m a t e r n a l grandmother f i l e d a p e t i t i o n 

i n the T u s c a l o o s a J u v e n i l e C o u r t ("the j u v e n i l e c o u r t " ) 

a l l e g i n g t h a t J.M.M. was dependent and s e e k i n g an award of 

cu s t o d y of t h a t c h i l d . I n her p e t i t i o n , the m a t e r n a l 

grandmother a l l e g e d t h a t the f a t h e r and the mother had 

e m o t i o n a l l y abused J.M.M. and t h a t the f a t h e r had p h y s i c a l l y 

abused him. The r e c o r d i n d i c a t e s t h a t , p u r s u a n t t o a consent 

o r d e r based on an agreement between the p a r e n t s and the 

m a t e r n a l grandmother, J.M.M. began l i v i n g w i t h the m a t e r n a l 

grandmother a t a p p r o x i m a t e l y the same time the dependency 

p e t i t i o n was f i l e d . 

I n December 2008, C a r l Montgomery, i n h i s c a p a c i t y as the 

attendance s u p e r v i s o r f o r the T u s c a l o o s a C i t y Board of 

E d u c a t i o n ("the B o a r d " ) , f i l e d p e t i t i o n s i n the j u v e n i l e c o u r t 

s e e k i n g t o have the p a r e n t s ' o t h e r t h r e e c h i l d r e n , J.L.M., 

C.S.M., and M.L.M., d e c l a r e d dependent. Each of those 

p e t i t i o n s c o n t a i n e d the a l l e g a t i o n t h a t " [ t h e c h i l d ' s ] p a r e n t s 

... have f a i l e d t o e x e r c i s e t h e i r d u t y as p a r e n t s t o p r o v i d e 

the p r o p e r care f o r [ t h e c h i l d ] i n o r d e r t o ensure her r e g u l a r 

s c h o o l a t t e n d a n c e . [The c h i l d ] has a severe 'head l i c e ' 
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i n f e s t a t i o n t h a t p r e v e n t s her from a t t e n d i n g s c h o o l 

r e g u l a r l y . " The j u v e n i l e i n t a k e o f f i c e r s e n t l e t t e r s t o the 

Tu s c a l o o s a Department of Human Resources ("DHR") a s k i n g i t t o 

i n v e s t i g a t e the t h r e e dependency p e t i t i o n s i n i t i a t e d by 

Montgomery on b e h a l f of the B o a r d . 

The j u v e n i l e c o u r t conducted a h e a r i n g on the dependency 

p e t i t i o n s . On J a n u a r y 21, 2009, the j u v e n i l e c o u r t e n t e r e d 

s e p a r a t e o r d e r s f i n d i n g t h a t t h e r e e x i s t e d " p r o b a b l e cause" 

t h a t a l l f o u r c h i l d r e n were dependent and awarding pendente 

l i t e c u s t o d y of the c h i l d r e n t o the m a t e r n a l grandmother. 1 

The p a r e n t s were awarded weekly v i s i t a t i o n w i t h the c h i l d r e n , 

but the J a n u a r y 21, 2009, o r d e r s s p e c i f i e d t h a t the v i s i t a t i o n 

not be conducted i n the p a r e n t s ' home. I n August 2009, the 

c h i l d r e n ' s g u a r d i a n ad l i t e m f i l e d a motion t o r e q u i r e t h a t 

1The p a r t i e s r e f e r t o these o r d e r s as the "January 21, 
2009, o r d e r [ s ] , " because the j u v e n i l e c o u r t appears t o have 
announced i t s r u l i n g from the bench on t h a t d a t e . However, 
pu r s u a n t t o Rule 5 8 ( c ) , A l a . R. C i v . P., an o r d e r or judgment 
i s not deemed e n t e r e d u n t i l i t i s e n t e r e d i n the S t a t e 
J u d i c i a l I n f o r m a t i o n S y s t e m . The j u v e n i l e c o u r t e n t e r e d a 
pendente l i t e o r d e r p e r t a i n i n g t o J.M.M. on J a n u a r y 21, 2009. 
However, i t e n t e r e d the pendente l i t e o r d e r s p e r t a i n i n g t o the 
t h r e e youngest c h i l d r e n on F e b r u a r y 10, 2009. F o r ease of 
r e f e r e n c e i n t h i s o p i n i o n , t h i s c o u r t has e l e c t e d t o r e f e r t o 
the pendente l i t e dependency o r d e r s reached a f t e r the j u v e n i l e 
c o u r t ' s J a n u a r y 21, 2009, h e a r i n g and p e r t a i n i n g t o each of 
the f o u r c h i l d r e n as h a v i n g been e n t e r e d on J a n u a r y 21, 2009. 
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the p a r e n t s ' v i s i t a t i o n w i t h the c h i l d r e n be s u p e r v i s e d , and 

the j u v e n i l e c o u r t g r a n t e d t h a t m o t i o n . 

I n September 2009, the j u v e n i l e c o u r t e n t e r e d an o r d e r 

removing J.M.M. from the m a t e r n a l grandmother's c u s t o d y and 

awarding pendente l i t e c u s t o d y of him t o DHR. The r e c o r d 

i n d i c a t e s t h a t J.M.M. was p l a c e d i n a l o c a l group home. 

The j u v e n i l e c o u r t conducted an ore tenus dependency 

h e a r i n g over the course of f o u r days between October 2009 and 

A p r i l 2010. On August 26, 2010, i t e n t e r e d judgments f i n d i n g 

the youngest t h r e e c h i l d r e n dependent, awarding c u s t o d y of the 

c h i l d r e n t o the m a t e r n a l grandmother, and awarding the p a r e n t s 

v i s i t a t i o n . On t h a t same dat e , the j u v e n i l e c o u r t a l s o 

e n t e r e d a judgment i n wh i c h i t p u r p o r t e d t o f i n d J.M.M. 

dependent and award c u s t o d y of him t o DHR. The p a r e n t s t i m e l y 

a p p e a l e d each of the dependency ju d g m e n t s . T h i s c o u r t , ex 

mero motu, c o n s o l i d a t e d the a p p e a l s . 

The two o l d e s t c h i l d r e n , J.M.M. and J.L.M., are the 

b i o l o g i c a l c h i l d r e n of the mother. The f a t h e r adopted J.M.M. 

and J.L.M. s h o r t l y a f t e r the p a r t i e s m a r r i e d . The f a t h e r 

t e s t i f i e d t h a t he c o u l d not r e c a l l how l o n g the p a r t i e s had 

been m a r r i e d , b ut he s t a t e d t h a t J.M.M. and J.L.M. were f i v e 
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and f o u r y e a r s o l d , r e s p e c t i v e l y , when he adopted them. Thus, 

i t appears t h a t the p a r e n t s were m a r r i e d i n a p p r o x i m a t e l y the 

mid 1990s. C.S.M. and M.L.M. were born t o the p a r e n t s i n 1999 

and 2000, r e s p e c t i v e l y . 

DHR began i n v e s t i g a t i n g the mother and the f a t h e r i n 

2002, when i t r e c e i v e d r e p o r t s of inadequate hygiene f o r 

J.M.M. and J.L.M. That i n v e s t i g a t i o n r e s u l t e d i n " i n d i c a t e d " 

f i n d i n g s f o r inadequate h y g i e n e . I n November 2002, the 

p a r e n t s took M.L.M., who was almost two y e a r s o l d a t the time, 

f o r m e d i c a l t r e a t m e n t f o r what the DHR s o c i a l worker 

c h a r a c t e r i z e d as a severe d i a p e r r a s h t h a t caused b l i s t e r i n g 

b u r n s . Photographs of the c h i l d ' s c o n d i t i o n a t t h a t time were 

a d m i t t e d i n t o e v i d e n c e . I n her t e s t i m o n y a t the dependency 

h e a r i n g , the mother i n s i s t e d t h a t the b l i s t e r i n g burns 

o c c u r r e d w i t h i n a 24-hour p e r i o d and t h a t the c o n d i t i o n was 

not a t t r i b u t a b l e t o the p a r e n t s ' f a i l u r e t o change the c h i l d ' s 

d i a p e r . A n g e l a Baker Jones, a DHR s o c i a l worker, t e s t i f i e d 

t h a t , as a r e s u l t of the severe b l i s t e r s t o the c h i l d , DHR's 

i n v e s t i g a t i o n i n t o t h a t i n c i d e n t r e s u l t e d i n an " i n d i c a t e d " 

f i n d i n g ; Jones d i d not s p e c i f y whether t h a t f i n d i n g was 

i n d i c a t e d f o r hygiene i s s u e s or f o r n e g l e c t of M.L.M. A t the 
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time of the 2002 i n c i d e n t s , DHR a r r a n g e d f o r a case a i d e t o 

p r o v i d e homemaking s e r v i c e s , such as a s s i s t i n g the f a m i l y w i t h 

r o u t i n e s f o r b a t h i n g , washing c l o t h e s , and g e n e r a l 

housekeeping c h o r e s . Those s e r v i c e s were p r o v i d e d t o the 

f a m i l y between October 2002 and A p r i l 2003, when the DHR 

i n v e s t i g a t i o n was c l o s e d . 

I n October 2003, DHR once a g a i n became i n v o l v e d w i t h the 

f a m i l y when J.L.M., who was then 10 y e a r s o l d , was shot i n the 

arm w h i l e i n the p a r e n t s ' home. The mother and the f a t h e r 

were o u t s i d e i n the y a r d of the home when t h a t s h o o t i n g 

o c c u r r e d . The mother d e n i e d the a c c u r a c y of the p o l i c e r e p o r t 

s t a t i n g t h a t J.L.M. had been p l a y i n g w i t h the gun b e f o r e i t 

d i s c h a r g e d . The mother a l s o d i s p u t e d a v e r s i o n , a p p a r e n t l y 

r e l a t e d t o DHR s o c i a l workers by the c h i l d r e n , t h a t C.S.M. had 

been p l a y i n g w i t h the gun when i t went o f f and t h a t she had 

a c c i d e n t l y shot J.L.M. R a t h e r , the mother t e s t i f i e d t h a t the 

c h i l d r e n had been p l a y i n g i n s i d e and had i n a d v e r t e n t l y knocked 

the p i s t o l from i t s r e s t i n g p l a c e on an e n t e r t a i n m e n t c e n t e r ; 

the mother s t a t e d t h a t the p i s t o l d i s c h a r g e d when i t l a n d e d on 

the f l o o r . J.M.M. t e s t i f i e d t h a t the i n c i d e n t happened i n a 

manner s i m i l a r t o t h a t t o which the mother t e s t i f i e d . The 
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f a t h e r s t a t e d t h a t he d i d not know how the i n c i d e n t had 

o c c u r r e d . 

Jones t e s t i f i e d t h a t the p o l i c e r e p o r t completed a t the 

time of the October 2003 s h o o t i n g i n c i d e n t i n d i c a t e d t h a t the 

p a r e n t s ' house was f i l t h y . Jones s t a t e d t h a t DHR r e c o r d s 

i n d i c a t e d t h a t the c h i l d r e n s t a y e d w i t h the m a t e r n a l 

grandmother f o r the weekend f o l l o w i n g the s h o o t i n g i n c i d e n t so 

t h a t the p a r e n t s c o u l d c l e a n the f a m i l y ' s home. Jones a l s o 

t e s t i f i e d t h a t DHR's i n v e s t i g a t i o n i n t o the October 2003 

s h o o t i n g i n c i d e n t r e s u l t e d i n a f i n d i n g of inadequate 

s u p e r v i s i o n of the c h i l d r e n by the p a r e n t s . 

Jones t e s t i f i e d t h a t , i n October 2004, DHR r e c e i v e d a 

r e p o r t a l l e g i n g s e x u a l abuse of a t l e a s t one of the c h i l d r e n 

by the f a t h e r and p h y s i c a l abuse of the c h i l d r e n by b o t h 

p a r e n t s ; Jones s t a t e d t h a t t h e r e was no i n d i c a t e d f i n d i n g f o r 

abuse as t o e i t h e r p a r e n t as a r e s u l t of the i n v e s t i g a t i o n 

i n t o t h a t 2004 r e p o r t . 

The predominant i s s u e upon which the p a r t i e s p r e s e n t e d 

e v i d e n c e was the f a m i l y ' s l o n g h i s t o r y w i t h hygiene problems, 

e s p e c i a l l y l i c e i n f e s t a t i o n s . A l t h o u g h some of the e v i d e n c e 

p e r t a i n i n g t o the l i c e i n f e s t a t i o n s i s somewhat vague, i t i s 
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c l e a r t h a t l i c e and hygiene problems have been a c o n s i s t e n t 

i s s u e f o r the f a m i l y f o r a number of y e a r s . The mother 

a d m i t t e d t h a t l i c e had been a problem s i n c e even b e f o r e DHR 

became i n v o l v e d w i t h the f a m i l y i n 2002. 

I t i s u n d i s p u t e d t h a t the c h i l d r e n were sent home from 

s c h o o l r e p e a t e d l y w i t h l i c e and t h a t o f t e n the c h i l d r e n were 

not a l l o w e d t o r e t u r n t o s c h o o l because the p a r e n t s had f a i l e d 

t o p r o p e r l y t r e a t and remove the l i c e . Montgomery, the 

attendance s u p e r v i s o r f o r the Board, t e s t i f i e d t h a t the 

c h i l d r e n had m issed a g r e a t d e a l of s c h o o l because of the 

problems w i t h l i c e and h y g i e n e . Montgomery e x p l a i n e d t h a t the 

f i r s t absence from s c h o o l caused by a l i c e i n f e s t a t i o n i s 

excused but t h a t any subsequent absence because of l i c e i s 

c o n s i d e r e d u n e x c u s e d . He s t a t e d t h a t the c h i l d r e n had had 

problems w i t h e x c e s s i v e absences from s c h o o l f o r y e a r s . 

A l t h o u g h no s p e c i f i c attendance i n f o r m a t i o n was p r o v i d e d f o r 

each of the p r e v i o u s y e a r s , Montgomery t e s t i f i e d and s u b m i t t e d 

e x h i b i t s c o n c e r n i n g the c h i l d r e n ' s s c h o o l attendance d u r i n g 

the 2008-2009 s c h o o l y e a r . The e v i d e n c e i n d i c a t e s t h a t f o r 

the 2008-2009 s c h o o l y e a r , M.L.M. had 15 unexcused absences 

and 4 excused a b s e n c e s ; 3 of the unexcused absences o c c u r r e d 
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a f t e r the m a t e r n a l grandmother had o b t a i n e d c u s t o d y of her. 

The e v i d e n c e i n d i c a t e s t h a t C.S.M. had ni n e unexcused absences 

i n the 2008-2009 s c h o o l year and t h a t J.L.M. had f i v e ; each 

c h i l d had one unexcused absence a f t e r the time the m a t e r n a l 

grandmother g a i n e d c u s t o d y of the c h i l d r e n . I n the 2009-2010 

s c h o o l y e a r , M.L.M. had one unexcused absence from s c h o o l , 

C.S.M. had one unexcused t a r d y , and J.L.M. had seven unexcused 

absences, a l t h o u g h most of J.L.M.'s absences were f o r o n l y 

p a r t of the s c h o o l day. 

I n 2005, DHR s o c i a l workers documented a c o m p l a i n t from 

the c h i l d r e n ' s s c h o o l t h a t the c h i l d r e n once a g a i n had 

r e c u r r e n t l i c e . S h o r t l y t h e r e a f t e r , the f a m i l y moved from 

T u s c a l o o s a t o Hale County. The r e c o r d i n d i c a t e s t h a t the 

f a m i l y c o n t i n u e d t o have problems w i t h l i c e i n f e s t a t i o n s w h i l e 

they l i v e d i n Hale County. 

I n F e b r u a r y 2008, the f a m i l y r e t u r n e d t o T u s c a l o o s a 

County. The r e c o r d i n d i c a t e s t h a t the c h i l d r e n began m i s s i n g 

s c h o o l because of l i c e almost i m m e d i a t e l y f o l l o w i n g t h a t move. 

P a t r i c i a R i c e , the nurse a t the s c h o o l a t t e n d e d by the two 

youngest c h i l d r e n , t e s t i f i e d t h a t those two c h i l d r e n had l i c e 

w i t h i n two t o t h r e e weeks of r e t u r n i n g t o T u s c a l o o s a County. 
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R i c e a l s o s t a t e d t h a t , i n the f a l l of 2008, the two youngest 

c h i l d r e n had l i c e " i f not ev e r y month, e v e r y o t h e r month." 

Montgomery t e s t i f i e d t h a t the c h i l d r e n had a l l had " e x c e s s i v e 

unexcused absences" from s c h o o l i n the p a s t two s c h o o l y e a r s . 

We note t h a t , i n August 2008, the mother r e c e i v e d c u s t o d y 

of the f o u r c h i l d r e n of the f a t h e r ' s s i s t e r ( h e r e i n a f t e r "the 

f o u r c o u s i n s " ) . The r e c o r d i n d i c a t e s t h a t the mother sought 

an award of c u s t o d y of those c h i l d r e n i n a c o u r t i n Walker 

County and t h a t the c o u r t i n Walker County awarded her c u s t o d y 

of the f o u r c o u s i n s over the o b j e c t i o n of DHR.2 The evi d e n c e 

i n d i c a t e s t h a t t h e f o u r c o u s i n s a l s o had i s s u e s w i t h l i c e 

w h i l e l i v i n g w i t h the f a m i l y and t h a t they had a l s o missed 

s c h o o l as a r e s u l t . 

I n May 2008, the m a t e r n a l grandmother moved t o T u s c a l o o s a 

from F l o r i d a and began r e s i d i n g i n a house on the same s t r e e t 

as the mother. I n August 2008, t he mother and J.M.M. were 

i n v o l v e d i n a p h y s i c a l a l t e r c a t i o n i n which J.M.M. s t r u c k the 

mother. On October 1, 2008, the m a t e r n a l grandmother f i l e d a 

2 I t i s not c l e a r why the f a t h e r d i d not r e c e i v e c u s t o d y 
of t he f o u r c o u s i n s as w e l l . However, as i s e x p l a i n e d l a t e r 
i n t h i s o p i n i o n , the p a r e n t s t e s t i f i e d t h a t they had been 
s e p a r a t e d and l i v i n g a p a r t f o r a p p r o x i m a t e l y f o u r y e a r s . 
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p e t i t i o n a l l e g i n g t h a t J.M.M. was dependent and s e e k i n g an 

award of cu s t o d y of him. Based on an agreement reached by the 

p a r e n t s and the m a t e r n a l grandmother, the j u v e n i l e c o u r t , on 

October 22, 2008, awarded pendente l i t e c u s t o d y of J.M.M. t o 

the m a t e r n a l grandmother u n t i l the dependency p e t i t i o n c o u l d 

be heard. On J a n u a r y 21, 2009, the j u v e n i l e c o u r t c o n t i n u e d 

pendente l i t e c u s t o d y of J.M.M. w i t h t he m a t e r n a l grandmother, 

and, i n response t o the dependency p e t i t i o n s i n i t i a t e d by 

Montgomery on b e h a l f of the Board, i t e n t e r e d o r d e r s awarding 

c u s t o d y of the t h r e e youngest c h i l d r e n t o the m a t e r n a l 

grandmother pending a dependency h e a r i n g . See note 1, su p r a . 

The e v i d e n c e i n d i c a t e s t h a t J.M.M. d i d not miss any 

s c h o o l because of l i c e a f t e r he moved t o the m a t e r n a l 

grandmother's home. The m a t e r n a l grandmother t e s t i f i e d t h a t , 

when she r e c e i v e d c u s t o d y of the t h r e e youngest c h i l d r e n i n 

Ja n u a r y 2009, she i m m e d i a t e l y t r e a t e d them f o r l i c e . I t 

appears t h a t a t l e a s t two of the c h i l d r e n m issed s c h o o l 

f o l l o w i n g t h a t t r e a t m e n t , and one c h i l d was r e f u s e d e n t r y t o 

s c h o o l pending a second t r e a t m e n t . However, i t i s u n d i s p u t e d 

t h a t , s i n c e the m a t e r n a l grandmother r i d t he t h r e e youngest 

c h i l d r e n of the l i c e t h e y had when the y came i n t o her cust o d y 

11 
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i n J a n u a r y 2009, none of the c h i l d r e n have had any f u r t h e r 

i n c i d e n t s of l i c e . 

Jones and the w i t n e s s e s f o r the Board t e s t i f i e d t h a t the 

t h r e e youngest c h i l d r e n ' s attendance r a t e s , grades, and 

h y giene had improved a f t e r the c h i l d r e n were p l a c e d i n the 

c u s t o d y of the m a t e r n a l grandmother and t h a t the b e h a v i o r of 

two of those c h i l d r e n had a l s o improved. The p r i n c i p a l a t the 

two youngest c h i l d r e n ' s s c h o o l t e s t i f i e d t h a t , a f t e r the 

c h i l d r e n were p l a c e d w i t h the m a t e r n a l grandmother, the l i c e 

o u t b r e a k s stopped and the c h i l d r e n missed s c h o o l o n l y f o r 

m e d i c a l or l e g a l appointments. The s c h o o l p r i n c i p a l a l s o 

s t a t e d t h a t the c h i l d r e n appeared b e t t e r groomed than when 

they had r e s i d e d w i t h the p a r e n t s . 

B a r b a r a M a r t i n , the nurse f o r the s c h o o l a t t e n d e d by the 

two youngest c h i l d r e n i n 2005 and 2006, and R i c e each 

t e s t i f i e d t h a t she had d i s c u s s e d t r e a t m e n t and p r e v e n t i o n of 

l i c e w i t h b o t h p a r e n t s d u r i n g the y e a r s the c h i l d r e n had been 

i n the s c h o o l s i n which each was a n u r s e . The mother 

t e s t i f i e d t h a t , over the y e a r s , she had taken a number of 

s t e p s t o a l l e v i a t e the f a m i l y ' s r e c u r r e n t l i c e problem. The 

mother i n s i s t e d t h a t the r e c u r r e n t l i c e problem was not the 

12 
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f a u l t of the p a r e n t s and t h a t she had done a l l she c o u l d t o 

t r e a t and p r e v e n t l i c e . The mother a l l e g e d t h a t the l i c e 

problem o r i g i n a t e d i n the s c h o o l s r a t h e r than i n the f a m i l y ' s 

home. 

I n August 2008, a p p a r e n t l y i n response t o the 

i n v e s t i g a t i o n i n t o the c o n f r o n t a t i o n between J.M.M. and the 

mother, DHR opened an i n v e s t i g a t i o n i n t o the f a m i l y ' s hygiene 

and c o n t i n u e d l i c e problems. At t h a t t i m e , the g o a l was t o 

a s s i s t the p a r e n t s i n m a i n t a i n i n g t he youngest t h r e e c h i l d r e n 

i n the home. I n i t s J a n u a r y 21, 2009, o r d e r s , the j u v e n i l e 

c o u r t o r d e r e d the p a r e n t s t o complete p a r e n t i n g c l a s s e s and t o 

p r o v i d e p r o o f t h a t t h e i r house was f r e e of l i c e . I n a d d i t i o n , 

i n i t s J a n u a r y 21, 2009, o r d e r s , the j u v e n i l e c o u r t o r d e r e d 

each p a r e n t t o complete a p s y c h o l o g i c a l e x a m i n a t i o n . Jones 

t e s t i f i e d , however, t h a t the p a r e n t s r e f u s e d the s e r v i c e s 

o f f e r e d by DHR and t h a t the p a r e n t s i n s t e a d i n s i s t e d on 

o b t a i n i n g the p a r e n t i n g c l a s s e s and p s y c h o l o g i c a l e x a m i n a t i o n s 

from p r o v i d e r s of t h e i r own c h o o s i n g . The p a r e n t s completed 

the p a r e n t i n g c l a s s e s i n September 2009, and they o b t a i n e d the 

p s y c h o l o g i c a l e v a l u a t i o n s i n October 2009, o n l y s h o r t l y b e f o r e 

the f i r s t day of t e s t i m o n y i n the dependency h e a r i n g . The 
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r e c o r d c o n t a i n s no evi d e n c e r e g a r d i n g the r e s u l t s o f tho s e 

e v a l u a t i o n s . 

I n December 2009, a c h a r i t y performed e x t e n s i v e work on 

the f a m i l y ' s home. Jones t e s t i f i e d t h a t the c h a r i t y p a i n t e d 

the w a l l s , f i n i s h e d the f l o o r s , r e f i n i s h e d the bathroom, and 

added new f u r n i t u r e and be d d i n g . Jones acknowledged t h a t the 

c o n d i t i o n o f the p a r e n t s ' home was much improved and t h a t she 

doubted t h a t l i c e was c u r r e n t l y a problem i n the p a r e n t s ' home 

a t the time o f the F e b r u a r y 2010 p o r t i o n o f the dependency 

h e a r i n g . 

On q u e s t i o n i n g by the p a r e n t s ' a t t o r n e y r e g a r d i n g what 

more the p a r e n t s c o u l d do t o o b t a i n t he r e t u r n o f the c h i l d r e n 

t o t h e i r newly improved home, Jones t e s t i f i e d t h a t DHR was 

concerned because the p a r e n t s had ta k e n no r e s p o n s i b i l i t y f o r 

the c o n t i n u e d l i c e problems and had c o n s i s t e n t l y blamed those 

problems on o t h e r s . Jones e x p l a i n e d t h a t t he p a r e n t s had, i n 

the p a s t , made temporary p h y s i c a l improvements i n the home but 

t h a t the problems w i t h l i c e always resumed. Jones a l s o 

e x p r e s s e d concern t h a t t he mother r e l i e d too h e a v i l y on J.M.M. 

and J.L.M., b o t h o f whom have h e a l t h problems or d i s a b i l i t i e s , 

t o p r o v i d e c a r e f o r the younger c h i l d r e n . 
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The mother and the f a t h e r each r e c e i v e S o c i a l S e c u r i t y 

d i s a b i l i t y b e n e f i t s . The mother s t a t e d t h a t she i s d i s a b l e d 

because of her w e i g h t , d i a b e t e s , and asthma and t h a t the 

f a t h e r i s d i s a b l e d because he cannot r e a d or w r i t e . B o t h 

J.M.M. and J.L.M. have h e a l t h problems f o r which t h e y r e c e i v e 

S o c i a l S e c u r i t y d i s a b i l i t y income. 3 

The mother d e n i e d t h a t her d i s a b i l i t i e s p r e v e n t e d her 

from p r o p e r l y c a r i n g f o r the c h i l d r e n . However, ev i d e n c e i n 

the r e c o r d , i n c l u d i n g the t e s t i m o n y of J.M.M., i n d i c a t e s t h a t 

J.M.M. and J.L.M. o f t e n were the r e s p o n s i b l e f o r c o o k i n g and 

c l e a n i n g and f o r p r e p a r i n g the c h i l d r e n ( i n c l u d i n g the f o u r 

c o u s i n s , when the mother had cust o d y of them) f o r s c h o o l . The 

mother i n s i s t e d , however, t h a t she d i d the n e c e s s a r y work and 

t h a t J.L.M. o f t e n cooked because she wanted t o l e a r n t o do so. 

3J.M.M. has a c y s t i n h i s b r a i n t h a t has caused some 
h e a l t h problems, and J.L.M. i s l e g a l l y b l i n d . M.L.M. has 
asthma, but i t i s not c l e a r whether the mother sought 
d i s a b i l i t y b e n e f i t s f o r her based on t h a t c o n d i t i o n . DHR 
q u e s t i o n e d whether the c h i l d r e n a c t u a l l y had a l l the problems 
f o r which t h e y r e c e i v e d d i s a b i l i t y payments; s p e c i f i c a l l y , DHR 
q u e s t i o n e d whether the c h i l d r e n had s e i z u r e s i n a d d i t i o n t o 
t h e i r o t h e r h e a l t h problems. DHR op e n l y q u e s t i o n e d the mother 
r e g a r d i n g whether she was d e f r a u d i n g the S o c i a l S e c u r i t y 
system by s e e k i n g d i s a b i l i t y b e n e f i t s f o r the c h i l d r e n . 
A l t h o u g h t h i s i s s u e i s not p e r t i n e n t t o a d e t e r m i n a t i o n of 
whether the c h i l d r e n were dependent, i t c o u l d have impacted 
the j u v e n i l e c o u r t ' s p e r c e p t i o n of the mother's c r e d i b i l i t y . 
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The p a r e n t s d i s p u t e d DHR's a l l e g a t i o n t h a t the p a r e n t s 

had promised the c h i l d r e n g i f t s i f the c h i l d r e n r e t u r n e d t o 

the p a r e n t s ' home. Jones a l s o t e s t i f i e d J.M.M. had become 

r o m a n t i c a l l y i n t e r e s t e d i n a 1 2 - y e a r - o l d g i r l who was a f a m i l y 

f r i e n d ; J.M.M. was 17 y e a r s o l d a t the time . Jones was 

concerned t h a t the mother had promised t o a l l o w J.M.M. t o see 

the g i r l i f he would attempt t o r e t u r n t o l i v e w i t h the 

p a r e n t s . A c c o r d i n g t o Jones, d e s p i t e the o b j e c t i o n s of DHR 

s o c i a l w o rkers, the m a t e r n a l grandmother, and J.M.M.'s 

j u v e n i l e p r o b a t i o n o f f i c e r , the p a r e n t s a l l o w e d and even 

a r r a n g e d f o r J.M.M. t o see the g i r l . A d e t a i l e d r e c i t a t i o n of 

the f a c t s p e r t a i n i n g t o the i n s t a n c e s i n which J.M.M. came 

i n t o c o n t a c t w i t h the g i r l , and whether the mother had 

ar r a n g e d or f a c i l i t a t e d the meetings, i s not n e c e s s a r y . 

S u f f i c e i t t o say t h a t the mother d e n i e d t h a t she had ar r a n g e d 

or f a c i l i t a t e d J.M.M.'s c o n t a c t w i t h the g i r l . The mother 

s t a t e d t h a t she had d r i v e n the g i r l t o the f a m i l y ' s c h u r c h , 

but not f o r the purpose of a l l o w i n g J.M.M. and the g i r l t o see 

each o t h e r . She a l s o s t a t e d t h a t she had not a r r a n g e d f o r the 

g i r l t o be a t a m a l l d u r i n g f a m i l y v i s i t a t i o n but t h a t she had 

not p r e v e n t e d J.M.M. and the g i r l from s e e i n g each o t h e r on 
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t h a t o c c a s i o n . Jones t e s t i f i e d t h a t the c h i l d r e n had r e p o r t e d 

t h a t t h e mother had a l l o w e d J.M.M. t o see the g i r l . The 

m a t e r n a l grandmother t e s t i f i e d t h a t the younger c h i l d r e n had 

r e p o r t e d t o her t h a t , a f t e r January 2009, J.M.M. had v i s i t e d 

the g i r l a t the p a r e n t s ' home. 

I t i s u n d i s p u t e d t h a t , i n summer 2009, J.M.M. began 

r e b e l l i n g a g a i n s t the hou s e h o l d r u l e s imposed by the m a t e r n a l 

grandmother. I n August 2009, J.M.M. was removed from the 

m a t e r n a l grandmother's home because of h i s r e b e l l i o u s 

b e h a v i o r , and he was p l a c e d i n a group home. I n i t s o r d e r 

e f f e c t i n g t h a t t r a n s f e r , the j u v e n i l e c o u r t a g a i n found t h a t 

t h e r e was " p r o b a b l e c a u s e " t h a t J.M.M. was dependent, and i t 

awarded cu s t o d y of J.M.M. t o DHR pend i n g the dependency 

h e a r i n g . 

D u r i n g the dependency h e a r i n g , the p a r e n t s each i n s i s t e d 

t h a t they had been s e p a r a t e d and l i v i n g i n s e p a r a t e homes f o r 

the p a s t f o u r y e a r s . A l t h o u g h i t i s c l e a r t h a t the f a t h e r has 

a house s e p a r a t e from t h a t of the mother, DHR d i s p u t e d t h a t 

the p a r e n t s a c t u a l l y l i v e s e p a r a t e l y , and i t i n s t e a d contended 

t h a t the p a r e n t s c l a i m t o l i v e s e p a r a t e l y i n o r d e r t o maximize 

the f a m i l y ' s S o c i a l S e c u r i t y d i s a b i l i t y b e n e f i t s . DHR 
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p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t the f a t h e r ' s house d i d not 

appear t o be u t i l i z e d and t h a t the f a t h e r spent most i f not 

a l l of h i s time w i t h the mother. The p a r e n t s p r e s e n t e d 

e v i d e n c e i n d i c a t i n g t h a t the f a t h e r l i v e d i n Hale County and 

o f t e n drove t o T u s c a l o o s a t o a s s i s t the mother w i t h the 

c h i l d r e n or w i t h housework when n e c e s s a r y . The j u v e n i l e c o u r t 

d i d not make an e x p l i c i t f a c t u a l f i n d i n g r e g a r d i n g t h a t 

d i s p u t e d i s s u e , and t h i s c o u r t does not do s o . 4 The i s s u e i s 

p e r t i n e n t t o the j u v e n i l e c o u r t ' s p e r c e p t i o n of the mother's 

c r e d i b i l i t y and p o s s i b l y t o i t s d e t e r m i n a t i o n of whether, i f 

she l i v e s s e p a r a t e l y from the f a t h e r , the mother i s capable of 

ad e q u a t e l y c a r i n g f o r the c h i l d r e n by h e r s e l f . 

I n each of i t s judgments, the j u v e n i l e c o u r t found by 

c l e a r and c o n v i n c i n g e v i d e n c e t h a t the p e r t i n e n t c h i l d was 

dependent. I n a d d i t i o n , i n each judgment, the j u v e n i l e c o u r t 

d etermined, among o t h e r t h i n g s , t h a t the " r e t u r n of l e g a l 

c u s t o d y t o the p a r e n t s would be c o n t r a r y t o the b e s t i n t e r e s t s 

4 I n t h i s o p i n i o n , t h i s c o u r t has r e f e r r e d t o the house 
p u r p o r t e d l y o c c u p i e d s o l e l y by the mother, or the mother and 
c h i l d r e n , as b e i n g the p a r e n t s ' r e s i d e n c e . We have made such 
r e f e r e n c e s f o r the sake of expe d i e n c y , and those r e f e r e n c e s 
s h o u l d not be i n t e r p r e t e d as a r e s o l u t i o n of the d i s p u t e d 
f a c t u a l i s s u e of whether the p a r e n t s have a c t u a l l y s e p a r a t e d . 
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of the c h i l d due t o n e g l e c t , l a c k of a p p r o p r i a t e s u p e r v i s i o n , 

and t r u a n c y of the c h i l d . " 

I n t h e i r b r i e f on a p p e a l , the p a r e n t s c h a l l e n g e o n l y the 

j u v e n i l e c o u r t ' s judgments g r a n t i n g the p e t i t i o n s p e r t a i n i n g 

t o the t h r e e youngest c h i l d r e n . The p a r e n t s argue t h a t the 

judgments f i n d i n g the t h r e e youngest c h i l d r e n dependent are 

not s u p p o r t e d by the ev i d e n c e p r e s e n t e d by the Bo a r d . 5 They 

address the ev i d e n c e as i t p e r t a i n s t o the l i c e i s s u e and t o 

the c h i l d r e n ' s absences from s c h o o l . The p a r e n t s do not 

address the e v i d e n c e as i t p e r t a i n s t o J.M.M.6 A c c o r d i n g l y , 

we a f f i r m the judgment p e r t a i n i n g t o J.M.M. See B l a c k v. 

A l l e n , 587 So. 2d 349, 349 ( A l a . C i v . App. 1991) ("When an 

a p p e l l a n t f a i l s t o argue an i s s u e i n i t s b r i e f , t h a t i s s u e i s 

waived and cannot be c o n s i d e r e d on a p p e a l . " ) . We address the 

5The Board p a r t i c i p a t e d i n the p r o c e e d i n g s , but d i d not 
f i l e a b r i e f on a p p e a l . 

6 I n t h i s o p i n i o n , a l t h o u g h t h i s c o u r t i s unable t o re a c h 
the m e r i t s of the app e a l p e r t a i n i n g t o J.M.M., we have 
d i s c u s s e d some f a c t s p e r t a i n i n g t o him. We have i n c l u d e d 
those f a c t s because th e y are r e l e v a n t t o the i s s u e of the 
p a r e n t s ' c r e d i b i l i t y , which, as i n d i c a t e d e a r l i e r i n t h i s 
o p i n i o n , was d i r e c t l y c h a l l e n g e d by DHR, and, w i t h r e g a r d t o 
h i s i n t e r a c t i o n w i t h the t w e l v e - y e a r - o l d g i r l , t o the p a r e n t s ' 
a b i l i t y t o p r o p e r l y s u p e r v i s e the c h i l d r e n . 
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p a r e n t s ' arguments on ap p e a l as they p e r t a i n t o the judgments 

f i n d i n g the t h r e e youngest c h i l d r e n t o be dependent. 

With r e g a r d t o the s t a n d a r d t h i s c o u r t a p p l i e s i n 

r e v i e w i n g a dependency d e t e r m i n a t i o n , t h i s c o u r t has s t a t e d : 

"A f i n d i n g of dependency must be s u p p o r t e d by 
c l e a r and c o n v i n c i n g e v i d e n c e . § 1 2 - 1 5 - 6 5 ( f ) [ , A l a . 
Code 1975]; [ 7 ] M.M.S. v. D.W., 735 So. 2d 1230, 1233 
(A l a . C i v . App. 1999). However, m a t t e r s of 
dependency are w i t h i n the sound d i s c r e t i o n of the 
t r i a l c o u r t , and a t r i a l c o u r t ' s r u l i n g on a 
dependency a c t i o n i n which e v i d e n c e i s p r e s e n t e d ore 
tenus w i l l not be r e v e r s e d absent a showing t h a t the 
r u l i n g was p l a i n l y and p a l p a b l y wrong. R.G. v.  
Calhoun County Dep't of Human Res., 716 So. 2d 219 
(A l a . C i v . App. 1998); G.C. v. G.D., 712 So. 2d 1091 
(A l a . C i v . App. 1997); and J.M. v. S t a t e Dep't of  
Human Res., 686 So. 2d 1253 ( A l a . C i v . App. 1996)." 

J.S.M. v. P.J., 902 So. 2d 89, 95 ( A l a . C i v . App. 2004). In 

a d d i t i o n , the j u v e n i l e c o u r t i s i n the b e s t p o s i t i o n t o make 

f a c t u a l d e t e r m i n a t i o n s ; t h i s c o u r t has e x p l a i n e d : 

"The t r i a l c o u r t r e c e i v e d ore tenus e v i d e n c e and 
was i n the b e s t p o s i t i o n t o observe the c h i l d and 
the o t h e r w i t n e s s e s w h i l e t h e y t e s t i f i e d and t o 
e v a l u a t e t h e i r demeanor and c r e d i b i l i t y . H a l l v. 

7The former Alabama J u v e n i l e J u s t i c e A c t , § 12-15-1 e t 
seq., A l a . Code 1975, was r e p e a l e d and r e p l a c e d by the new 
Alabama J u v e n i l e J u s t i c e A c t ("AJJA"), § 12-15-101 e t seq., 
A l a . Code 1975. See A c t No. 2008-277, A l a . A c t s 2008. The 
AJJA became e f f e c t i v e January 1, 2009, and does not govern 
t h i s case because the dependency p e t i t i o n s were f i l e d b e f o r e 
i t s e f f e c t i v e d a t e . Former § 12-15-65 was amended and 
renumbered as § 12-15-312, A l a . Code 1975, a p a r t of the AJJA. 
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Mazzone, 486 So. 2d 408, 410 ( A l a . 1986). 
T h e r e f o r e , i t s d e t e r m i n a t i o n s based on t h a t e v i d e n c e 
are e n t i t l e d t o a presumption of c o r r e c t n e s s on 
app e a l and w i l l not be r e v e r s e d absent a showing 
t h a t t h e y are c l e a r l y e r r o n e o u s . Ex p a r t e 
Anonymous, 803 So. 2d 542, 546 ( A l a . 2001)." 

J.S.M. v. P.J., 902 So. 2d a t 96. 

In t h e i r b r i e f on a p p e a l , the p a r e n t s argue, as they d i d 

b e f o r e the j u v e n i l e c o u r t , t h a t the Board f a i l e d t o 

demonstrate t h a t they were a t f a u l t f o r the hygiene and l i c e 

problems and t h a t the Board d i d not demonstrate what th e y 

c o u l d have done t o p r e v e n t the p e r s i s t e n t l i c e o u t b r e a k s . The 

Board, however, d i d p r e s e n t such e v i d e n c e . The s c h o o l nurses 

and Jones each had p r o v i d e d i n f o r m a t i o n i n the form of 

i n s t r u c t i o n s and w r i t t e n m a t e r i a l s t o the p a r e n t s t o enable 

them t o t r e a t and p r e v e n t l i c e . The p a r e n t s , i n t h e i r b r i e f 

on a p p e a l , contend t h a t the Board " p r o v i d e s l i t t l e guidance i n 

d e c i d i n g which p r o d u c t s are e f f e c t i v e " f o r the t r e a t m e n t of 

l i c e . However, th e y have made no argument and have c i t e d no 

s u p p o r t i n g a u t h o r i t y i n d i c a t i n g t h a t the Board was under a 

duty t o recommend or p r o v i d e s p e c i f i c p r o d u c t s t o t r e a t or 

p r e v e n t f u r t h e r l i c e o u t b r e a k s w i t h i n t h e i r home. F u r t h e r , 

the m a t e r n a l grandmother s u c c e s s f u l l y t r e a t e d the l i c e the 

c h i l d r e n had a t the time they came i n t o her care i n Janu a r y 
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2009, and she has s u c c e s s f u l l y p r e v e n t e d f u r t h e r o u t b r e a k s 

w h i l e the c h i l d r e n have remained i n the same s c h o o l s as the y 

a t t e n d e d w h i l e l i v i n g w i t h the p a r e n t s . 

In t h e i r b r i e f s u b m i t t e d t o t h i s c o u r t , the p a r e n t s a l s o 

blame the s c h o o l s f o r some of the c h i l d r e n ' s absences; t h e y 

contend t h a t the s c h o o l s o f t e n s e n t the c h i l d r e n home, thus 

c o n t r i b u t i n g t o the problem of the c h i l d r e n ' s e x c e s s i v e 

absences. However, the e v i d e n c e was c l e a r t h a t the c h i l d r e n 

were sent home from s c h o o l o n l y when the y had l i c e or when the 

p a r e n t s had f a i l e d t o p r o p e r l y t r e a t a l i c e o utbreak. 

The p a r e n t s a l s o contend t h a t the Board d i d not 

demonstrate t h a t the c h i l d r e n ' s b e h a v i o r improved a f t e r 

c u s t o d y was awarded t o the m a t e r n a l grandmother. The 

dependency p e t i t i o n s f o r the t h r e e youngest c h i l d r e n were not 

based on those c h i l d r e n ' s b e h a v i o r but r a t h e r on the l i c e 

problems t h a t caused the c h i l d r e n t o miss an e x c e s s i v e amount 

of s c h o o l . However, we note t h a t the r e c o r d i n d i c a t e s t h a t a t 

l e a s t two of the t h r e e youngest c h i l d r e n have s p e c i a l i z e d 

needs and t h a t the b e h a v i o r of o n l y the youngest c h i l d had not 

improved s i n c e she was p l a c e d i n the m a t e r n a l grandmother's 

c a r e . 
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The p a r e n t s argue t h a t the Board f a i l e d t o p r e s e n t 

d e t a i l e d e v i d e n c e r e g a r d i n g the c h i l d r e n ' s absences and t h a t 

i t o f f e r e d o n l y vague t e s t i m o n y about the f a m i l y ' s r e p u t a t i o n 

w i t h i n the s c h o o l system as b e i n g known f o r f r e q u e n t l y h a v i n g 

l i c e . However, the Board d i d p r e s e n t e v i d e n c e r e g a r d i n g the 

number of days the c h i l d r e n were absent from s c h o o l d u r i n g the 

2008-2009 and 2009-2010 s c h o o l y e a r s . The Board a l s o 

p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t the c h i l d r e n ' s number of 

absences from s c h o o l had been a c o n t i n u a t i o n of the c h i l d r e n ' s 

attendance r a t e s i n the years p r e c e d i n g the 2008-2009 s c h o o l 

y e a r . The p a r e n t s a l s o p o i n t out t h a t , a l t h o u g h the Board's 

w i t n e s s e s c l a i m e d t o keep r e c o r d s , the Board d i d not p r e s e n t 

e v i d e n c e r e g a r d i n g e x a c t l y when the c h i l d r e n had l i c e . 

Indeed, the Board's attendance r e c o r d s do not s t a t e a reason 

f o r each of the c h i l d r e n ' s numerous unexcused absences, i . e . , 

which of those absences was caused by one of the c h i l d r e n ' s 

h a v i n g l i c e . We d e c l i n e t o impose on the Board the duty t o 

i n v e s t i g a t e and document the reasons f o r a c h i l d ' s unexcused 

absence from s c h o o l . A l s o , g i v e n t h a t the p a r e n t s do not 

d i s p u t e t h a t the c h i l d r e n have missed a g r e a t d e a l of s c h o o l 

because of t h e i r h a v i n g l i c e , we are unable t o d i s c e r n how a 
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statement of the e x a c t d a t e s m i s s e d f o r t h a t reason would 

a s s i s t the t r i e r of f a c t i n d e t e r m i n i n g the i s s u e of 

dependency. 

In a d d i t i o n t o the evi d e n c e p e r t a i n i n g t o the p e r s i s t e n t 

l i c e problems, o t h e r e v i d e n c e i n the r e c o r d on appeal a l s o 

s u p p o r t s a f i n d i n g of dependency. Jones t e s t i f i e d , and J.M.M. 

co n f i r m e d , t h a t the p a r e n t s o f t e n l e f t the r e s p o n s i b i l i t y of 

co o k i n g f o r the f a m i l y and p r e p a r i n g the younger c h i l d r e n f o r 

s c h o o l t o J.L.M. (who was 15 a t the time of the dependency 

h e a r i n g ) and, t o some e x t e n t , J.M.M. The mother d i s p u t e d t h a t 

e v i d e n c e and s t a t e d t h a t she d i d most of the ho u s e h o l d c h o r e s , 

but the r e s o l u t i o n of f a c t u a l d i s p u t e s i s a matter f o r the 

t r i a l c o u r t . 

A l s o , the e v i d e n c e s u p p o r t s a c o n c l u s i o n t h a t the p a r e n t s 

s u p p o r t e d , or a t a minimum t o l e r a t e d , J.M.M.'s ro m a n t i c 

i n t e r e s t i n a young g i r l . E v i dence was p r e s e n t e d i n d i c a t i n g 

t h a t DHR had co n c l u d e d t h a t the p a r e n t s had been g u i l t y of 

n e g l e c t and inadequate s u p e r v i s i o n of the c h i l d r e n w i t h r e g a r d 

t o the d i a p e r r a s h on M.L.M. and the i n c i d e n t i n which J.L.M. 

was s h o t ; those events were remote i n tim e , h a v i n g o c c u r r e d i n 

2002 and 2003. DHR d i d not ta k e a c t i o n t o remove the c h i l d r e n 
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from the home a f t e r those i n c i d e n t s , and those i n c i d e n t s , by  

themselves, would not p r o v i d e s u p p o r t f o r the c u r r e n t 

dependency f i n d i n g . However, the j u v e n i l e c o u r t c o u l d 

c o n s i d e r those i n c i d e n t s as i n d i c a t i v e t h a t the p a r e n t s ' 

n e g l e c t or inadequate s u p e r v i s i o n had c o n t i n u e d , p a r t i c u l a r l y 

g i v e n the ev i d e n c e i n d i c a t i n g t h a t the o l d e r c h i l d r e n d i d a 

g r e a t d e a l of the housework and the p a r e n t s d i d not a d e q u a t e l y 

s u p e r v i s e J.M.M.'s r e l a t i o n s h i p w i t h the young g i r l . 

The p a r e n t s a l s o argue t h a t the j u v e n i l e c o u r t f a i l e d t o 

p r o p e r l y c o n s i d e r what they contend i s the " s i g n i f i c a n t 

p r o g r e s s " t h e y have made i n t h e i r l i v i n g c o n d i t i o n s i n c e the 

c h i l d r e n were removed from t h e i r c ustody. The evi d e n c e 

i n d i c a t e s t h a t a c h a r i t y d i d e x t e n s i v e work t o improve the 

p a r e n t s ' home. Jones acknowledged i n her t e s t i m o n y t h a t she 

b e l i e v e d t h a t the l i c e was p r o b a b l y out of the p a r e n t s ' house 

at the time of the l a t e r dates of the dependency h e a r i n g . 

However, Jones t e s t i f i e d t h a t , i n the p a s t , the p a r e n t s had 

made p r o g r e s s when DHR p r o v i d e d s e r v i c e s but t h a t the l i c e 

problem had c o n s i s t e n t l y r e o c c u r r e d . Jones e x p r e s s e d concern 

t h a t the p a r e n t s would a g a i n f a i l t o s u s t a i n the c o n d i t i o n of 

the home so as t o p r e v e n t f u r t h e r l i c e o u t b r e a k s , p a r t i c u l a r l y 
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because the p a r e n t s r e f u s e t o acknowledge t h a t they have any 

r e s p o n s i b i l i t y f o r the c o n t i n u i n g l i c e problems. 

In t h i s case, a f t e r c o n s i d e r i n g the d i s p u t e d f a c t u a l 

e v i d e n c e , the j u v e n i l e c o u r t d e termined t h a t the c h i l d r e n were 

dependent because of i s s u e s of n e g l e c t , l a c k of s u p e r v i s i o n , 

and t r u a n c y . We conclude t h a t the e v i d e n c e i n the r e c o r d on 

a p p e a l s u p p o r t s the f a c t u a l d e t e r m i n a t i o n s t h a t the p a r e n t s ' 

conduct amounted t o n e g l e c t and l a c k of s u p e r v i s i o n t h a t 

r e s u l t e d i n the c h i l d r e n ' s e x c e s s i v e absences from s c h o o l . 8 

The e v i d e n c e i n d i c a t e s t h a t the c h i l d r e n have had p e r s i s t e n t 

l i c e problems f o r a p e r i o d of a t l e a s t e i g h t y e a rs and t h a t 

those problems have caused the c h i l d r e n t o miss a g r e a t d e a l 

of s c h o o l . In a d d i t i o n , the r e c o r d s u p p o r t s a c o n c l u s i o n t h a t 

the p a r e n t s p l a c e d much of the r e s p o n s i b i l i t y f o r the 

c h i l d r e n ' s care on the two o l d e s t c h i l d r e n . The r e c o r d a l s o 

s u p p o r t s a f i n d i n g t h a t the p a r e n t s have a l l o w e d , i f not 

f a c i l i t a t e d , J.M.M.'s c o n t a c t w i t h a 1 2 - y e a r - o l d g i r l . A f t e r 

c a r e f u l c o n s i d e r a t i o n , we a l s o conclude t h a t , g i v e n the f a c t s 

of t h i s case, the j u v e n i l e c o u r t p r o p e r l y based i t s dependency 

8The p a r e n t s have not c h a l l e n g e d the f i n d i n g of t r u a n c y , 
and t h i s c o u r t does not address t h a t f i n d i n g . 
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d e t e r m i n a t i o n on the f a c t u a l f i n d i n g s of n e g l e c t and 

inadequate s u p e r v i s i o n . 

As an a l t e r n a t i v e c h a l l e n g e t o the dependency 

d e t e r m i n a t i o n , the p a r e n t s argue t h a t DHR d i d not meet i t s 

burden of showing t h a t i t made r e a s o n a b l e e f f o r t s t o p r e v e n t 

the removal of the c h i l d r e n from the p a r e n t s ' home. Former § 

12-15-65, A l a . Code 1975, r e q u i r e d the j u v e n i l e c o u r t t o 

c o n s i d e r whether DHR had made such r e a s o n a b l e e f f o r t s t o 

p r e v e n t the removal of a c h i l d " from h i s or her home."9 I n 

9 A l t h o u g h the p a r e n t s r e l y i n t h e i r b r i e f on appea l on § 
12-15-312, A l a . Code 1975, because the former Alabama J u v e n i l e 
J u s t i c e A c t a p p l i e s i n t h i s case, see note 6, s u p r a , § 12-15¬
65, A l a . Code 1975 (amended and renumbered as § 12-15-129, 
A l a . Code 1975), governs t h i s argument. That s e c t i o n 
p r o v i d e d , i n p e r t i n e n t p a r t : 

" ( g ) I f the c o u r t e n t e r s an o r d e r removing a 
c h i l d from h i s or her home or c o n t i n u i n g a c h i l d i n 
a placement o u t s i d e of h i s or her home p u r s u a n t t o 
t h i s t i t l e , the o r d e r s h a l l c o n t a i n as s p e c i f i c 
f i n d i n g s , i f w a r r a n t e d by the e v i d e n c e , a l l of the 
f o l l o w i n g : 

" ( 1 ) That c o n t i n u i n g the placement of 
a c h i l d i n h i s or her home would be 
c o n t r a r y t o the b e s t i n t e r e s t s of the 
c h i l d . 

" ( 2 ) That r e a s o n a b l e e f f o r t s have been 
made t o p r e v e n t or e l i m i n a t e the need f o r 
removal of the c h i l d from h i s or her home, 
or t h a t an emergency s i t u a t i o n e x i s t s which 
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each of i t s dependency judgments, the j u v e n i l e c o u r t found 

t h a t "DHR made r e a s o n a b l e e f f o r t s t o p r e v e n t the removal of 

the c h i l d from her p a r e n t s i n c l u d i n g r e f e r r a l s f o r c o u n s e l i n g , 

and in-home s e r v i c e s o f f e r e d i n p r e v i o u s DHR i n v o l v e m e n t s w i t h 

the f a m i l y , and a r e l a t i v e p l a c e m e n t . " We note, however, t h a t 

the c h i l d r e n were not removed from t h e i r home as a r e s u l t of 

p e t i t i o n s f i l e d by DHR. R a t h e r , w i t h r e g a r d t o the t h r e e 

youngest c h i l d r e n , the j u v e n i l e c o u r t g r a n t e d the p e t i t i o n s 

r e q u i r e s the immediate temporary removal of 
the c h i l d from h i s or her home and t h a t i t 
i s r e a s o n a b l e not t o make e f f o r t s t o 
p r e v e n t removal of the c h i l d from h i s or 
her home due t o the emergency s i t u a t i o n . 

" ( 3 ) That r e a s o n a b l e e f f o r t s have been 
made or w i l l be made t o r e u n i t e the c h i l d 
and h i s or her f a m i l y , or t h a t e f f o r t s t o 
r e u n i t e the c h i l d and h i s or her f a m i l y 
have f a i l e d . 

"  

"(m) As used i n t h i s c h a p t e r , ' r e a s o n a b l e 
e f f o r t s ' r e f e r s t o e f f o r t s made t o p r e s e r v e and 
r e u n i f y f a m i l i e s p r i o r t o the placement of a c h i l d 
i n f o s t e r c a r e , t o p r e v e n t or e l i m i n a t e the need f o r 
removing the c h i l d from the c h i l d ' s home, and t o 
make i t p o s s i b l e f o r a c h i l d t o r e t u r n s a f e l y t o the 
c h i l d ' s home. I n d e t e r m i n i n g the r e a s o n a b l e e f f o r t s 
t o be made w i t h r e s p e c t t o a c h i l d , and i n making 
such r e a s o n a b l e e f f o r t s , the c h i l d ' s h e a l t h and 
s a f e t y s h a l l be the paramount concern. ... " 
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f i l e d by Montgomery on b e h a l f of the B o a r d . 1 0 The p a r e n t s have 

not a s s e r t e d t h a t the Board had any du t y t o p r o v i d e s e r v i c e s 

t o p r e v e n t the removal of the c h i l d r e n from t h e i r home. 

Even assuming t h a t DHR c o u l d be s a i d t o have had a du t y 

t o p r o v i d e such s e r v i c e s under the c i r c u m s t a n c e s of t h i s case, 

the e v i d e n c e s u p p o r t s the j u v e n i l e c o u r t ' s f i n d i n g t h a t DHR 

had p r o v i d e d such s e r v i c e s and t h a t t h e y had not been 

s u c c e s s f u l . The ev i d e n c e a l s o i n d i c a t e s t h a t employees a t the 

youngest c h i l d r e n ' s s c h o o l s a l s o had attempted t o educate the 

p a r e n t s r e g a r d i n g t r e a t i n g and p r e v e n t i n g the p e r s i s t e n t l i c e 

problem. We h o l d t h a t the p a r e n t s have not demonstrated t h a t , 

g i v e n the f a c t s of t h i s case, the j u v e n i l e c o u r t e r r e d i n 

c o n c l u d i n g t h a t DHR met any burden i t might have had t o 

p r e v e n t the c h i l d r e n ' s removal from the home. 

The p a r e n t s have f a i l e d t o demonstrate t h a t the j u v e n i l e 

c o u r t e r r e d i n f i n d i n g the t h r e e youngest c h i l d r e n dependent 

and awarding c u s t o d y of them t o the m a t e r n a l grandmother. 

A c c o r d i n g l y , we a f f i r m the judgments p e r t a i n i n g t o those 

c h i l d r e n . 

1 0The m a t e r n a l grandmother f i l e d the dependency p e t i t i o n 
p e r t a i n i n g t o J.M.M. 
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2091144- -AFFIRMED. 

2091145- -AFFIRMED. 

2 0 9114 6—AFFIRMED. 

2091147—AFFIRMED. 

P i t t m a n and Thomas, J J . , concur. 

Bryan and Moore, J J . , concur i n the r e s u l t , w i t h o u t 

w r i t i n g s . 
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