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PITTMAN, Judge. 

J o e l L. Summers ("the former husband") appeals from a 

judgment of the L a u d e r d a l e C i r c u i t C ourt denying h i s Rule 

6 0 ( b ) , A l a . R. C i v . P., motion f o r r e l i e f from a judgment 

d i v o r c i n g him from Cayce L. Summers ("the former w i f e " ) . 
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The former husband and the former w i f e were d i v o r c e d i n 

December 2008. B e f o r e the t r i a l c o u r t i s s u e d i t s d i v o r c e 

judgment, i t conducted a t r i a l d u r i n g which b o t h p a r t i e s 

p r e s e n t e d e v i d e n c e . One of the former w i f e ' s w i t n e s s e s ("the 

w i t n e s s " ) t e s t i f i e d t h a t he had had sex w i t h the former 

husband i n exchange f o r drugs. C o u n t e r i n g the w i t n e s s ' s 

t e s t i m o n y , the former husband p r e s e n t e d e v i d e n c e i n d i c a t i n g 

t h a t the w i t n e s s had been p a i d t o t e s t i f y f a l s e l y a g a i n s t him. 

The former husband f i l e d a motion t o s t r i k e the w i t n e s s ' s 

t e s t i m o n y , which was s u p p o r t e d by a document t h a t , t he former 

husband a l l e g e d , was a c o n t r a d i c t o r y sworn statement of the 

w i t n e s s , but the t r i a l c o u r t d i d not r u l e on the former 

husband's motion. The t r i a l c o u r t e n t e r e d a judgment of 

d i v o r c e i n which i t awarded the former w i f e p r i m a r y p h y s i c a l 

c u s t o d y of the p a r t i e s ' minor son and d i v i d e d the p a r t i e s ' 

m a r i t a l p r o p e r t y . A f t e r the former husband's postjudgment 

motion, which was p a r t l y based on h i s c o n t e n t i o n t h a t the 

w i t n e s s had g i v e n p e r j u r e d t e s t i m o n y , was d e n i e d , and the 

former husband a p p e a l e d t o t h i s c o u r t . See Summers v. Summers, 

58 So. 3d 184 ( A l a . C i v . App. 2010). In A p r i l 2010, we i s s u e d 

our o p i n i o n i n Summers i n which, among o t h e r t h i n g s , we 
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a f f i r m e d the t r i a l c o u r t ' s d e c i s i o n h o l d i n g t h a t the w i t n e s s ' s 

t e s t i m o n y was a d m i s s i b l e . 58 So. 3d a t 187. The former 

husband's subsequent a p p l i c a t i o n t o t h i s c o u r t f o r r e h e a r i n g 

was o v e r r u l e d , and h i s p e t i t i o n f o r a w r i t of c e r t i o r a r i was 

t h e r e a f t e r d e n i e d by our supreme c o u r t . 

W h i l e the former husband's a p p e a l was pending, the 

w i t n e s s was i n d i c t e d on p e r j u r y charges; i n March 2010, the 

w i t n e s s p l e a d e d g u i l t y t o h a v i n g committed f i r s t - d e g r e e 

p e r j u r y w h i l e t e s t i f y i n g d u r i n g the p a r t i e s ' d i v o r c e t r i a l . In 

May 2010, b e f o r e t h i s c o u r t r e n d e r e d a d e c i s i o n on r e h e a r i n g 

i n Summers, the former husband sought and o b t a i n e d l e a v e of 

t h i s c o u r t t o f i l e a R u l e 60(b) motion i n the t r i a l c o u r t ; the 

former husband then f i l e d a R u l e 60(b) motion a s s e r t i n g t h a t 

the w i t n e s s ' s p l e a of g u i l t y t o h a v i n g committed f i r s t - d e g r e e 

p e r j u r y d u r i n g the p a r t i e s ' d i v o r c e t r i a l c o n s t i t u t e d new 

e v i d e n c e p e r t i n e n t t o the d i v o r c e judgment t h a t the t r i a l 

c o u r t had i s s u e d i n December 2008 t h a t , the former husband 

s a i d , s h o u l d be c o n s i d e r e d by the t r i a l c o u r t . The former 

husband r e q u e s t e d t h a t a h e a r i n g be h e l d on h i s motion. In 

September 2010, the t r i a l c o u r t summarily d e n i e d the former 
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husband's motion. The former husband t h e r e a f t e r t i m e l y 

a p p e a l e d t o t h i s c o u r t . 

On a p p e a l , the former husband argues t h a t the t r i a l c o u r t 

e r r e d i n d e n y i n g h i s Rule 60(b) motion. He contends t h a t the 

w i t n e s s ' s p e r j u r e d t e s t i m o n y " p l a y e d a s i g n i f i c a n t r o l e i n the 

t r i a l c o u r t ' s d e c i s i o n t o award p h y s i c a l c u s t o d y of the 

p a r t i e s ' minor [ c h i l d ] t o the former w i f e and i n i t s s e e m i n g l y 

d i s p r o p o r t i o n a t e p r o p e r t y d i v i s i o n , " and, t h u s , t h a t the new 

e v i d e n c e t e n d i n g t o show t h a t the w i t n e s s ' s t e s t i m o n y , i n 

f a c t , had been f a l s e w a r r a n t e d s e t t i n g a s i d e the d i v o r c e 

judgment. 

In h i s b r i e f , the former husband r e l i e s h e a v i l y on Gunter  

v. Gunter, 911 So. 2d 704, 710-11 ( A l a . C i v . App. 2005), i n 

which we h e l d t h a t the t r i a l c o u r t had e r r e d i n d e n y i n g a 

p a r t y ' s Rule 5 9, A l a . R. C i v . P., postjudgment motion w i t h o u t 

h o l d i n g a r e q u e s t e d h e a r i n g on the motion. A l t h o u g h i t i s t r u e 

t h a t the movant i n Gunter a s s e r t e d the e x i s t e n c e of newly 

d i s c o v e r e d e v i d e n c e t e n d i n g t o show t h a t the movant's opponent 

had g i v e n p e r j u r e d t e s t i m o n y d u r i n g the p r e v i o u s d i v o r c e 

t r i a l , the husband i n Gunter had f i l e d a Rule 59 motion; our 

d e c i s i o n i n Gunter was premised on the e x p r e s s language of 

4 



2091175 

Rule 5 9 ( g ) , A l a . R. C i v . P., which r e q u i r e s a t r i a l c o u r t t o 

h o l d a h e a r i n g on a Rule 59 motion i f the movant has r e q u e s t e d 

such a h e a r i n g . There i s no s i m i l a r p r o c e d u r a l requirement 

t h a t a h e a r i n g be h e l d on a Rule 60(b) motion, even i f one i s 

r e q u e s t e d by the movant; i n d e e d , no such h e a r i n g need be h e l d 

i f t h e motion i s c l e a r l y w i t h o u t substance and f r i v o l o u s . 

Waldron v. F i k e s , 378 So. 2d 1138, 1139 ( A l a . C i v . App. 1979) . 

"'" The o n l y i s s u e we c o n s i d e r on an a p p e a l from 
the d e n i a l of a Rule 60(b) motion i s whether, by 
denying the motion, the t r i a l c o u r t abused i t s 
d i s c r e t i o n . " ' Ex p a r t e P h i l l i p s , 900 So. 2d 412, 418 
( A l a . 2004) ( q u o t i n g Wood v. Wade, 853 So. 2d 909, 
912 ( A l a . 2002)). T h e r e f o r e , an appeal from the 
d e n i a l of a Rule 60(b) motion '"'does not p r e s e n t 
f o r r e v i e w the c o r r e c t n e s s of the judgment t h a t the 
movant seeks t o s e t a s i d e , but p r e s e n t s f o r r e v i e w 
o n l y the c o r r e c t n e s s of the o r d e r from which the 
app e a l i s t a k e n . ' " ' P h i l l i p s , 900 So. 2d a t 419 
(q u o t i n g Wood v. Wade, 853 So. 2d a t 913, q u o t i n g i n 
t u r n , S a t t e r f i e l d v. Winston, Indus., I n c . , 553 So. 
2d 61, 63 ( A l a . 1989)). Thus [ i n a d d r e s s i n g the 
mat t e r b e f o r e us] we must determine o n l y whether the 
t r i a l c o u r t a c t e d o u t s i d e the l i m i t s of i t s 
d i s c r e t i o n i n denying the husband's Rule 60(b) 
motion." 

Kovakas v. Kovakas, 12 So. 3d 693, 701 ( A l a . C i v . App. 2008). 

In Kovakas, we addr e s s e d a t r i a l c o u r t ' s d e n i a l of a Rule 

60(b) motion t h a t the f a t h e r i n t h a t case had f i l e d based on 

a l l e g a t i o n s t h a t , d u r i n g the p a r t i e s ' d i v o r c e t r i a l , the 

mother had not d i s c l o s e d t o the c o u r t an a l l e g e d r o m a n t i c 
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r e l a t i o n s h i p t h a t she was h a v i n g a t the time w i t h a m a r r i e d 

man; the f a t h e r sought Rule 60(b) r e l i e f from the d i v o r c e 

judgment awarding c u s t o d y of the p a r t i e s ' minor c h i l d t o the 

mother. We a f f i r m e d the t r i a l c o u r t ' s d e n i a l of the Rule 60(b) 

motion f o r two r e a s o n s : F i r s t , we s t a t e d t h a t "the t r i a l c o u r t 

c o u l d p r o p e r l y have c o n c l u d e d t h a t the motion f a i l e d t o s t a t e 

any s u f f i c i e n t ground t o s e t a s i d e the p a r t i e s ' d i v o r c e 

judgment" because, even i f the a l l e g a t i o n s of the mother's 

a d u l t e r o u s r e l a t i o n s h i p were proven, " a c t s of a d u l t e r y do not 

[ n e c e s s a r i l y ] bar an award of c u s t o d y t o the p a r t y who 

committed a d u l t e r y . " Kovakas, 12 So. 3d a t 702. Second, w i t h 

r e s p e c t t o the f a t h e r ' s argument t h a t the t r i a l c o u r t had 

e r r e d i n not h o l d i n g a h e a r i n g on h i s R u l e 60(b) motion, we 

c o n c l u d e d t h a t , " [ e ] v e n when a h e a r i n g i s r e q u e s t e d , a h e a r i n g 

need not be h e l d i f the motion f o r r e l i e f ' c l e a r l y i s w i t h o u t 

substance and [ i s ] merely an attempt t o burden the c o u r t w i t h 

f r i v o l o u s c o n t e n t i o n s . ' " Kovakas, 12 So. 3d a t 702 ( q u o t i n g 

Waldron, 378 So. 2d a t 1139) . We c o n c l u d e d t h a t the n a t u r e of 

the f a t h e r ' s a l l e g a t i o n s d i d not w a r r a n t r e l i e f . 

Here, the former husband's Rule 60(b) motion was based on 

new e v i d e n c e -- i . e . , e v i d e n c e of the w i t n e s s ' s p e r j u r y 
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c o n v i c t i o n -- i n d i c a t i n g t h a t the w i t n e s s had g i v e n p e r j u r e d 

t e s t i m o n y d u r i n g the p a r t i e s ' d i v o r c e t r i a l . We have h e l d t h a t 

e v i d e n c e t h a t comes i n t o e x i s t e n c e o n l y a f t e r the t r i a l i s 

over cannot s u p p o r t a motion f o r r e l i e f from a judgment 

e n t e r e d a f t e r t h a t t r i a l . Wal-Mart S t o r e s , I n c . v. P i t t s , 900 

So. 2d 1240, 1245 ( A l a . C i v . App. 2004). F u r t h e r , even i f such 

a motion was p r o p e r , the former husband a s s e r t s t h a t the o n l y 

e v i d e n t i a r y b a s i s upon which the t r i a l c o u r t c o u l d have 

awarded c u s t o d y of the c h i l d and a l l o c a t e d the p a r t i e s ' 

p r o p e r t y was the w i t n e s s ' s t e s t i m o n y . However, t h e r e i s no 

e v i d e n c e i n d i c a t i n g t h a t the t r i a l c o u r t b e l i e v e d the 

w i t n e s s ' s t e s t i m o n y or took i t i n t o c o n s i d e r a t i o n a t a l l , much 

l e s s e v i d e n c e e s t a b l i s h i n g t h a t the w i t n e s s ' s t e s t i m o n y , 

a l o n e , was the s o l e b a s i s f o r the t r i a l c o u r t ' s d e c i s i o n t o 

r u l e i n the manner i t d i d . Our d e c i s i o n i n Summers, 58 So. 3d 

a t 189, amply demonstrates t h a t the t r i a l c o u r t may have based 

i t s d e c i s i o n on e v i d e n c e o t h e r than the w i t n e s s ' s t e s t i m o n y . 

In c o n c l u s i o n , the former husband has not c o n c l u s i v e l y 

demonstrated t h a t the t r i a l c o u r t b e l i e v e d the w i t n e s s ' s 

t e s t i m o n y and t h a t i t r e n d e r e d a d e c i s i o n u n f a v o r a b l e t o the 

former husband based on t h a t t e s t i m o n y so t h a t r e l i e f would 

7 



2091175 

have been mandated under Rule 60(b). The t r i a l c o u r t c o u l d 

have c o n c l u d e d t h a t , d e s p i t e the e x i s t e n c e of some evi d e n c e 

i n d i c a t i n g t h a t the w i t n e s s ' s t e s t i m o n y was p e r j u r e d , the 

p a r t i e s ' d i v o r c e judgment was n o n e t h e l e s s s u f f i c i e n t l y 

s u p p o r t e d by the o t h e r e v i d e n c e p r e s e n t e d a t the d i v o r c e 

t r i a l . T h e r e f o r e , the t r i a l c o u r t p r o p e r l y c o n c l u d e d t h a t the 

former husband's Rule 60(b) motion f a i l e d t o s t a t e a 

s u f f i c i e n t b a s i s t o s e t a s i d e the d i v o r c e judgment; moreover, 

knowing t h a t the motion c i t e d new e v i d e n c e i n d i c a t i n g t h a t the 

w i t n e s s had committed p e r j u r y and t h a t the d i v o r c e judgment 

had been ren d e r e d based on o t h e r independent grounds and 

e v i d e n c e , the t r i a l c o u r t c o u l d have p r o p e r l y c o n c l u d e d t h a t 

the former husband's motion was a f r i v o l o u s attempt t o burden 

the c o u r t and t h a t , t h e r e f o r e , a h e a r i n g would be unnecessary. 

For the f o r e g o i n g r e a s o n s , we a f f i r m the d e c i s i o n of the 

t r i a l c o u r t . 

AFFIRMED. 

Bryan and Thomas, J J . , concur. 

Thompson, P.J., and Moore, J . , concur i n the r e s u l t , 

w i t h o u t w r i t i n g s . 
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