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Anne Marks, i n d i v i d u a l l y , and as personal representative of 

the estate of Robert E. Marks, Sr. 

v. 

Reston Construction, Inc. 

Appeal from Tuscaloosa C i r c u i t Court 
(CV-07-192) 

MOORE, Judge. 

Anne Marks, i n d i v i d u a l l y , and as p e r s o n a l r e p r e s e n t a t i v e 

of the e s t a t e of Robert E. Marks, S r. ("Bobby"), ap p e a l s from 

a p a r t i a l summary judgment e n t e r e d by the T u s c a l o o s a C i r c u i t 



2091204 

C o u r t ("the t r i a l c o u r t " ) i n f a v o r of Reston C o n s t r u c t i o n , 

I n c . ("Reston"). We d i s m i s s the a p p e a l as b e i n g from a 

n o n f i n a l judgment. 

Bobby and h i s w i f e , Anne Marks ("Anne"), f i l e d a 

c o m p l a i n t on F e b r u a r y 15, 2007, i n the t r i a l c o u r t a g a i n s t 

Reston. I n t h e i r c o m p l a i n t , the Markses a s s e r t e d t h a t t h e y 

were the f i r s t owners of a house i n T u s c a l o o s a , which, they 

a l l e g e d , had been b u i l t by Reston i n 1998 or 1999. The 

Markses f u r t h e r a s s e r t e d t h a t the house had been c l a d i n an 

" E x t e r i o r I n s u l a t i o n and F i n i s h i n g System" ("EIFS"), which i s 

a " m u l t i - l a y e r e d e x t e r i o r w a l l s y s t e m [ ] c o n s i s t i n g of a f i n i s h 

c o a t , a base c o a t , mesh, and i n s u l a t i o n board, a l l of which 

are m e c h a n i c a l l y or w i t h an a d h e s i v e s e c u r e d t o plywood or 

o t h e r s u b s t r a t e " and i s commonly r e f e r r e d t o as " s y n t h e t i c 

s t u c c o . " A c c o r d i n g t o the c o m p l a i n t , an e n g i n e e r i n g r e p o r t 

conducted a t the M a r k s e s ' r e q u e s t r e v e a l e d numerous e r r o r s i n 

the EIFS a p p l i c a t i o n and o t h e r c o n s t r u c t i o n d e f e c t s . The 

Markses a s s e r t e d t h a t t h e y h i r e d Reston t o r e c l a d t h e i r h o use; 

t h a t , by June 2004, the EIFS c l a d d i n g had been removed and 

r e p l a c e d w i t h b r i c k ; t h a t mold was s u b s e q u e n t l y d i s c o v e r e d ; 

t h a t Reston agreed t o remediate the mold i n t h e i r h o use; and 
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t h a t Reston performed work i n t h a t r e g a r d i n December 2004. 

The Markses f u r t h e r a l l e g e d i n t h e i r c o m p l a i n t t h a t mold 

c o n t i n u e d t o grow i n the house a f t e r those r e p a i r s , t h a t 

Reston a g a i n undertook t o a l l e v i a t e the mold and m o i s t u r e 

problem i n December 2005, and t h a t the r e p a i r s and r e m e d i a t i o n 

were a g a i n i m p r o p e r l y performed and h i g h c o n c e n t r a t i o n s of 

mold were d i s c o v e r e d upon a l a t e r i n s p e c t i o n of the house. 

The Markses a s s e r t e d c l a i m s of n e g l i g e n t r e p a i r ; n e g l i g e n t 

h i r i n g , s u p e r v i s i o n , and t r a i n i n g ; n e g l i g e n t r e m e d i a t i o n ; 

f r a u d u l e n t s u p p r e s s i o n ; f r a u d u l e n t m i s r e p r e s e n t a t i o n ; and 

b r e a c h of c o n t r a c t . The Markses f i l e d an amended c o m p l a i n t on 

June 28, 2007. Reston f i l e d an answer t o the c o m p l a i n t and 

the amended c o m p l a i n t on November 6, 2007. 

On December 30, 2008, Reston f i l e d a c o u n t e r c l a i m a g a i n s t 

Bobby, r e q u e s t i n g a d e c l a r a t o r y judgment based on a " G e n e r a l 

R e l e a s e and I n d e m n i t y Agreement" ("the r e l e a s e " ) t h a t had 

a l l e g e d l y been s i g n e d by Bobby " d i s c h a r g i n g Reston and i t s 

i n s u r e r from l i a b i l i t y . " Reston sought a judgment d e c l a r i n g 

the r i g h t s , o b l i g a t i o n s , and l i a b i l i t i e s of the p a r t i e s w i t h 

r e s p e c t t o the r e l e a s e and o r d e r i n g the Markses t o i n d e m n i f y 
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Reston f o r the c l a i m s a s s e r t e d a g a i n s t Reston i n the M a r k s e s ' 

c o m p l a i n t as l a s t amended. 

A s u g g e s t i o n of death was f i l e d on F e b r u a r y 16, 2009, 

a l l e g i n g t h a t Bobby had d i e d on January 26, 2009. Anne, as 

the p e r s o n a l r e p r e s e n t a t i v e of Bobby's e s t a t e ("the e s t a t e " ) , 

was s u b s t i t u t e d f o r Bobby on a l l c l a i m s and c o u n t e r c l a i m s . 

Anne, i n d i v i d u a l l y , and as the p e r s o n a l r e p r e s e n t a t i v e of 

the e s t a t e , f i l e d an answer t o Reston's c o u n t e r c l a i m on 

F e b r u a r y 16, 2009. On May 22, 2009, Reston f i l e d a motion f o r 

a summary judgment on the c l a i m s a s s e r t e d i n the c o m p l a i n t as 

l a s t amended based on the r e l e a s e and f o r the e n t r y of a 

judgment d e c l a r i n g i t s r i g h t t o i n d e m n i t y , a l s o based on the 

terms of the r e l e a s e . Anne f i l e d an o p p o s i t i o n t o Reston's 

summary-judgment motion on June 17, 2009. 

On J u l y 6, 2009, the t r i a l c o u r t g r a n t e d Reston's 

summary-judgment m o t i o n ; the t r i a l c o u r t ' s judgment s t a t e d , i n 

p e r t i n e n t p a r t : 

" I t i s u n d i s p u t e d [ B o b b y ] s i g n e d a 'General 
Release and In d e m n i t y Agreement' on March 14, 2005. 
The r e l e a s e i s p o o r l y worded and appears t o be a 
form type document, or c o m b i n a t i o n of forms, 
p r e p a r e d and s i g n e d by b o t h p a r t i e s w i t h o u t l e g a l 
a s s i s t a n c e . N e v e r t h e l e s s , a f t e r c o n s i d e r i n g a l l 
a p p r o p r i a t e m a t e r i a l s on f i l e , the r e l e a s e i s 
e f f e c t i v e t o bar any ' c l a i m s , demands, damages, 
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a c t i o n s , causes of a c t i o n or s u i t s of any k i n d or 
na t u r e whatsoever, i n law or e q u i t y , whether r e a l , 
i n c h o a t e , known or unknown, b o t h t o per s o n and 
p r o p e r t y ' up t o March 14, 2005, by or t h r o u g h 
[ B o b b y ] or h i s e s t a t e , and by [ A n n e ] who r a t i f i e d 
the r e l e a s e . Thus, summary judgment i s t e n d e r e d i n 
f a v o r of Reston C o n s t r u c t i o n , I n c . a g a i n s t [Anne, 
i n d i v i d u a l l y , and as p e r s o n a l r e p r e s e n t a t i v e of the 
e s t a t e , ] f o r a l l a l l e g e d a c t s or o m i s s i o n s up 
through March 14, 2005. 

"Reston a l s o f i l e d a summary judgment motion 
r e g a r d i n g the ' i n d e m n i f i c a t i o n ' language i n the 
document, c l a i m i n g t h a t [ B o b b y ' s ] e s t a t e i s r e q u i r e d 
t o i n d e m n i f y and h o l d Reston h a r m l e s s . The 
i n d e m n i f i c a t i o n language i s not s u f f i c i e n t l y c e r t a i n 
t o [ e n t e r ] summary judgment, as t h e r e appear t o be 
genuine i s s u e s of m a t e r i a l f a c t r e g a r d i n g the s c o p e . 
Summary judgment i s d e n i e d on the c o u n t e r c l a i m . 

"The case w i l l be s e t f o r a s t a t u s c o n f e r e n c e t o 
determine what c l a i m ( s ) remain t o be t r i e d . I t i s 
not e n t i r e l y c l e a r whether any a c t or o m i s s i o n of 
Reston a l l e g e d l y o c c u r r e d a f t e r March 14, 2005. The 
summary judgment i s not made f i n a l a t t h i s t i m e . " 

On August 5, 2009, Anne f i l e d a motion t o a l t e r , amend, 

or v a c a t e the t r i a l c o u r t ' s judgment; t h a t motion was d e n i e d 

on August 11, 2009. On May 25, 2010, Reston f i l e d a renewed 

motion f o r a summary judgment on the r e m a i n i n g c l a i m s . Anne 

f i l e d an o p p o s i t i o n t o t h a t motion on J u l y 7, 2010. On J u l y 

12, 2010, the t r i a l c o u r t e n t e r e d a summary judgment i n f a v o r 

of Reston on Anne's and the e s t a t e ' s r e m a i n i n g c l a i m s , s t a t i n g 

t h a t " t h e r e are no genuine i s s u e s of m a t e r i a l f a c t r e g a r d i n g 
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any subsequent a c t s or o m i s s i o n s and [ R e s t o n ] i s e n t i t l e d t o 

a judgment as a matter of law." The t r i a l c o u r t c e r t i f i e d i t s 

judgment as f i n a l , p u r s u a n t t o R u l e 5 4 ( b ) , A l a . R. C i v . P., 

n o t i n g t h a t Reston's c o u n t e r c l a i m f o r i n d e m n i t y remained 

pending. On August 6, 2010, Reston f i l e d a motion t o s t a y the 

t r i a l on Reston's c o u n t e r c l a i m , a s s e r t i n g t h a t the outcome of 

the a p p e a l might a f f e c t the d e t e r m i n a t i o n of t h a t 

c o u n t e r c l a i m . On August 9, 2010, the t r i a l c o u r t e n t e r e d an 

o r d e r s t a y i n g the case and t r a n s f e r r i n g the case t o i t s 

a d m i n i s t r a t i v e d o c k e t . Anne f i l e d a n o t i c e of a p p e a l t o the 

Alabama Supreme Court on August 23, 2010; t h a t c o u r t 

t r a n s f e r r e d the a p p e a l t o t h i s c o u r t , p u r s u a n t t o § 12-2-7(6), 

A l a . Code 1975. 

Anne argues on a p p e a l t h a t the t r i a l c o u r t e r r e d by 

e n t e r i n g a summary judgment i n f a v o r of Reston because, she 

says, the t r i a l c o u r t m i s i n t e r p r e t e d the terms of the r e l e a s e . 

B e f o r e we address t h a t argument, we f i r s t address the f i n a l i t y 

of the t r i a l c o u r t ' s summary judgment f o r purposes of our 

r e v i e w on a p p e a l . In Gregory v. Ferguson, 10 So. 3d 596, 597 

( A l a . C i v . App. 2008), t h i s c o u r t s t a t e d : 

" N e i t h e r p a r t y has r a i s e d the i s s u e of the 
a p p r o p r i a t e n e s s of the t r i a l c o u r t ' s Rule 5 4 ( b ) [ , 
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A l a . R. C i v . P.,] c e r t i f i c a t i o n of i t s 
summary-judgment o r d e r . However, t h i s c o u r t may 
c o n s i d e r t h a t i s s u e ex mero motu because the i s s u e 
whether a judgment or o r d e r i s s u f f i c i e n t l y f i n a l t o 
s u p p o r t an a p p e a l i s j u r i s d i c t i o n a l . Owen v. Hopper, 
999 So. 2d 953, 955 ( A l a . C i v . App. 2008) ( q u o t i n g 
T r o u s d a l e v. Tubbs, 929 So. 2d 1020, 1022 ( A l a . C i v . 
App. 2005)); see a l s o Summerlin v. Summerlin, 962 
So. 2d 170 ( A l a . 2007) ( d e t e r m i n i n g , ex mero motu, 
t h a t a Rule 54(b) c e r t i f i c a t i o n was not a p p r o p r i a t e 
under the f a c t s of the c a s e ) . C e r t i f i c a t i o n s of 
f i n a l i t y p u r s u a n t t o Rule 54(b) of an o t h e r w i s e 
i n t e r l o c u t o r y o r d e r s h o u l d not be r o u t i n e l y e n t e r e d 
and s h o u l d be made o n l y i n e x c e p t i o n a l c a s es. Branch  
v. S o u t h T r u s t Bank of Dothan, N.A., 514 So. 2d 1373, 
1374 ( A l a . 1987). 

" ' I n some i n s t a n c e s , a Rule 54(b) 
c e r t i f i c a t i o n may not be a p p r o p r i a t e . When 
pending c l a i m s " ' a r e so c l o s e l y i n t e r t w i n e d 
t h a t s e p a r a t e a d j u d i c a t i o n would pose an 
u n r e a s o n a b l e r i s k of i n c o n s i s t e n t 
r e s u l t s , ' " our c o u r t s may determine a Rule 
54(b) c e r t i f i c a t i o n t o be i n v a l i d . Gray v.  
C e n t r a l Bank of T u s c a l o o s a , N.A., 519 So. 
2d 477, 479 ( A l a . 1987) ( q u o t i n g Branch v.  
S o u t h T r u s t Bank of Dothan, N.A., 514 So. 2d 
1373, 1374 ( A l a . 1987)). ' 

"BB & S Gen. C o n t r a c t o r s , I n c . v. Thornton &  
A s s o c s . , I n c . , 979 So. 2d 121, 123 ( A l a . C i v . App. 
2 0 0 7 ) . " 

In Gregory, Gregory f i l e d a c o m p l a i n t a g a i n s t Ferguson 

based on, among o t h e r t h i n g s , b r e a c h of c o n t r a c t . 10 So. 3d 

a t 597. Ferguson c o u n t e r c l a i m e d , a l l e g i n g t h a t Gregory had 

f a l s e l y r e p r e s e n t e d t h a t he was a l i c e n s e d c o n t r a c t o r and t h a t 

Gregory had f a i l e d t o pay s u b c o n t r a c t o r s Gregory had h i r e d , as 
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was r e q u i r e d by the c o n t r a c t between the p a r t i e s . 10 So. 3d 

at 597. The t r i a l c o u r t e n t e r e d a summary judgment i n f a v o r 

of Ferguson on Gregory's c l a i m s and c e r t i f i e d t h a t summary 

judgment as f i n a l , p u r s u a n t t o Rule 5 4 ( b ) , w h i l e Ferguson's 

c o u n t e r c l a i m s remained pending. I d . T h i s c o u r t d e t e r m i n e d 

t h a t b o t h Gregory's c l a i m s a g a i n s t Ferguson and Ferguson's 

c o u n t e r c l a i m s a g a i n s t Gregory r e q u i r e d the r e s o l u t i o n of "the 

i s s u e of the i n t e r p r e t a t i o n and the p r o p e r enforcement of 

t h e i r c o n t r a c t or agreement" and, t h u s , t h a t "'the p a r t i e s ' 

... c l a i m s are dependent on each o t h e r and a r e s o l u t i o n of one 

c l a i m would impact the d e t e r m i n a t i o n of the o t h e r . ' " I d . a t 

598 ( q u o t i n g BB & S Gen. C o n t r a c t o r s , I n c . V. Thornton &  

A s s o c s . , I n c . , 979 So. 2d 121, 125 ( A l a . C i v . App. 2007)). 

T h i s c o u r t then c o n c l u d e d t h a t Gregory's c l a i m s and Ferguson's 

c o u n t e r c l a i m s were too c l o s e l y i n t e r t w i n e d t o sup p o r t the Rule 

54(b) c e r t i f i c a t i o n , and we d i s m i s s e d Gregory's appe a l as 

h a v i n g been taken from a n o n f i n a l judgment. I d . 

In the p r e s e n t case, the t r i a l c o u r t r e l i e d on the terms 

of the r e l e a s e i n e n t e r i n g the summary judgment i n f a v o r of 

Reston on Anne's and the e s t a t e ' s c l a i m s . Thus, those c l a i m s 

were d i s p o s e d of pu r s u a n t t o an i n t e r p r e t a t i o n of those 
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c o n t r a c t u a l terms. S i m i l a r l y , the d e t e r m i n a t i o n of Reston's 

c o u n t e r c l a i m n e c e s s a r i l y r e q u i r e s the t r i a l c o u r t t o i n t e r p r e t 

the terms of the r e l e a s e . In i n t e r p r e t i n g the r e l e a s e w i t h 

r e g a r d t o Anne's and the e s t a t e ' s c l a i m s and Reston's 

c o u n t e r c l a i m , the t r i a l c o u r t i s f i r s t charged w i t h 

d e t e r m i n i n g whether the terms a p p l y t o Anne's and the e s t a t e ' s 

c l a i m s a g a i n s t Reston. L i k e i n Gregory, the r e s o l u t i o n of one 

c l a i m would n e c e s s a r i l y impact the r e s o l u t i o n of the o t h e r . 

Moreover, a d e t e r m i n a t i o n by the t r i a l c o u r t t h a t the 

i n d e m n i t y c l a u s e i s i n a p p l i c a b l e i n the p r e s e n t case c o u l d 

p o t e n t i a l l y l e a d t o a c o n t r a d i c t o r y r e s u l t from the 

d e t e r m i n a t i o n of those c l a i m s a l r e a d y d i s p o s e d of by the 

summary judgment. 

We c o n c l u d e , t h e r e f o r e , t h a t the c l a i m s and c o u n t e r c l a i m 

i n v o l v e d i n the p r e s e n t case are too c l o s e l y i n t e r t w i n e d and 

t h a t , t h e r e f o r e , c e r t i f i c a t i o n of the p a r t i a l summary judgment 

on Anne's and the e s t a t e ' s c l a i m s as f i n a l p u r s u a n t t o Rule 

54(b) was i n a p p r o p r i a t e . A c c o r d i n g l y , we d i s m i s s the a p p e a l . 

See Gregory, 10 So. 3d a t 598. 

APPEAL DISMISSED. 

Thompson, P.J., and P i t t m a n , Bryan, and Thomas, J J . , 

concur. 
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