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MOORE, J u d g e . 

C h e r y l P e r d u e Freeman ("the f o r m e r w i f e " ) a p p e a l s f r o m a 

jud g m e n t o f t h e Montgomery C i r c u i t C o u r t i n a p o s t d i v o r c e 

m o d i f i c a t i o n and c o n t e m p t p r o c e e d i n g i n v o l v i n g h e r and C h a r l e s 
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Dewayne Freeman ("the f o r m e r h u s b a n d " ) . We a f f i r m i n p a r t and 

r e v e r s e i n p a r t . 

P r o c e d u r a l H i s t o r y 1 

The p a r t i e s were d i v o r c e d by a judgment o f t h e Montgomery 

C i r c u i t C o u r t on F e b r u a r y 26, 2001. That judgment a d o p t e d and 

i n c o r p o r a t e d a s e t t l e m e n t agreement ( " t h e a g r e e m e n t " ) between 

t h e p a r t i e s , p u r s u a n t t o w h i c h t h e f o r m e r w i f e was awarded 

p r i m a r y p h y s i c a l c u s t o d y o f t h e p a r t i e s ' c h i l d r e n and t h e 

f o r m e r h u s b a n d was awarded v i s i t a t i o n and o r d e r e d t o pay c h i l d 

s u p p o r t . The f o r m e r w i f e was a l s o a warded t h e m a r i t a l 

r e s i d e n c e , b u t she was o r d e r e d t o pay t h e f o r m e r h u s b a n d a 

p o r t i o n o f t h e e q u i t y i n t h e m a r i t a l r e s i d e n c e , t h e amount o f 

w h i c h was t o be d e t e r m i n e d by a p r o c e d u r e s e t o u t i n t h e 

a g r e e m e n t . 

On F e b r u a r y 28, 2008, t h e f o r m e r h u s b a n d f i l e d a m o t i o n 

t o show c a u s e why t h e f o r m e r w i f e s h o u l d n o t be h e l d i n 

c o n t e m p t f o r h e r v i o l a t i o n o f c e r t a i n p r o v i s i o n s o f t h e 

d i v o r c e j u d g m e n t . He a l s o r e q u e s t e d t h a t t h e f o r m e r w i f e be 

o r d e r e d t o pay h i s a t t o r n e y f e e s and c o s t s . On May 9, 2008, 

t h e f o r m e r w i f e f i l e d an answer and a c o u n t e r p e t i t i o n t o show 

1 O n l y t h e p r o c e d u r a l h i s t o r y r e l e v a n t t o t h e i s s u e s on 
a p p e a l i s i n c l u d e d . 
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c a u s e why t h e f o r m e r h u s b a n d s h o u l d n o t be h e l d i n c o n t e m p t 

f o r h i s v i o l a t i o n o f c e r t a i n p r o v i s i o n s o f t h e d i v o r c e 

j u d g m e n t . She a l s o p e t i t i o n e d t o m o d i f y , among o t h e r t h i n g s , 

t h e f o r m e r h u s b a n d ' s c h i l d - s u p p o r t o b l i g a t i o n and h i s 

v i s i t a t i o n w i t h t h e p a r t i e s ' c h i l d r e n . The f o r m e r h u s b a n d 

a n s w e r e d t h e f o r m e r w i f e ' s c o u n t e r p e t i t i o n . Upon m o t i o n o f 

t h e f o r m e r w i f e , t h e t r i a l c o u r t a p p o i n t e d a g u a r d i a n ad l i t e m 

t o r e p r e s e n t t h e i n t e r e s t s o f t h e c h i l d r e n . A p a r e n t i n g 

c o o r d i n a t o r was a l s o a p p o i n t e d b a s e d on an agreement o f t h e 

p a r t i e s . 

F o l l o w i n g o r e t e n u s p r o c e e d i n g s , t h e t r i a l c o u r t e n t e r e d 

a judgment on A p r i l 22, 2010, i n w h i c h i t , among o t h e r t h i n g s , 

m o d i f i e d t h e f o r m e r h u s b a n d ' s v i s i t a t i o n w i t h t h e c h i l d r e n , 

m o d i f i e d t h e f o r m e r h u s b a n d ' s c h i l d - s u p p o r t o b l i g a t i o n 

p r o s p e c t i v e l y f r o m $1,500 t o $1,700 a month, h e l d t h e f o r m e r 

w i f e i n c o n t e m p t f o r v i o l a t i n g t h e d i v o r c e judgment and 

o r d e r e d h e r t o pay t h e f o r m e r h u s b a n d ' s a t t o r n e y f e e s , 

d e t e r m i n e d t h e amount t h e f o r m e r w i f e owed t h e f o r m e r h u s b a n d 

as h i s p o r t i o n o f t h e e q u i t y i n t h e m a r i t a l r e s i d e n c e , 

d e c l i n e d t o h o l d t h e f o r m e r h u s b a n d i n c o n t e m p t , and o r d e r e d 

e a c h p a r t y t o pay a p o r t i o n o f t h e f e e s f o r t h e g u a r d i a n ad 
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l i t e m and t h e p a r e n t i n g c o o r d i n a t o r . On May 24 , 2010, t h e 

f o r m e r w i f e f i l e d a p o s t j u d g m e n t m o t i o n ; 2 t h a t m o t i o n was 

d e n i e d by o p e r a t i o n o f l a w on A u g u s t 23, 2 010. 3 R u l e 59.1, 

A l a . R. C i v . P. The f o r m e r w i f e f i l e d h e r n o t i c e o f a p p e a l on 

O c t o b e r 4, 2010. 

D i s c u s s i o n 

I . V i s i t a t i o n 

On a p p e a l , t h e f o r m e r w i f e f i r s t a r g u e s t h a t t h e t r i a l 

c o u r t e r r e d i n m o d i f y i n g t h e f o r m e r h u s b a n d ' s v i s i t a t i o n . She 

n o t e s t h a t t h e p a r t i e s r e a c h e d a s e t t l e m e n t agreement on t h e 

v i s i t a t i o n i s s u e ( " t h e v i s i t a t i o n a g r e e m e n t " ) and t h a t t h e 

t r i a l c o u r t ' s judgment d i d n o t comport w i t h t h a t a greement 

b e c a u s e , she s a y s , i t d i d n o t r e q u i r e t h a t t h e f o r m e r h u s b a n d 

s u b m i t t o an " a l c o h o l s c r e e n " and c o m p l y w i t h any t r e a t m e n t 

2The 3 0 t h day a f t e r A p r i l 22, 2010, was May 22, 2010, 
w h i c h f e l l on a S a t u r d a y . Thus, p u r s u a n t t o R u l e 6 ( a ) , A l a . 
R. C i v . P., t h e t i m e f o r f i l i n g a p o s t j u d g m e n t m o t i o n was 
e x t e n d e d u n t i l Monday, May 24, 2010. 

3The 9 0 t h day a f t e r May 24, 2010, was A u g u s t 22, 2010, 
w h i c h f e l l on a Sunday. Thus, p u r s u a n t t o R u l e 6 ( a ) , A l a . R. 
C i v . P., t h e f o r m e r w i f e ' s p o s t j u d g m e n t m o t i o n was deemed 
d e n i e d by o p e r a t i o n o f l a w on Monday, A u g u s t 23, 2010. See  
F i r s t A labama S t a t e Bank v. McGowan, 758 So. 2d 1116 ( A l a . 
C i v . App. 2 0 0 0 ) , and R i c h b u r g v. C r o m w e l l , 428 So. 2d 621 
( A l a . 1 9 8 3 ) . 
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r e c o m m e n d a t i o n s r e s u l t i n g f r o m t h a t s c r e e n b e f o r e t h e 

p a r e n t i n g c o o r d i n a t o r c o n s i d e r e d a l l o w i n g h i m t o have 

o v e r n i g h t v i s i t a t i o n w i t h t h e c h i l d r e n . We i n i t i a l l y n o t e 

t h a t " [ a ] t r i a l c o u r t may a d o p t o r r e j e c t s u c h p a r t s o f t h e 

[ p a r t i e s ' ] a g reement as i t deems p r o p e r f r o m t h e s i t u a t i o n o f 

t h e p a r t i e s as shown by t h e e v i d e n c e . " J u n k i n v. J u n k i n , 647 

So. 2d 797, 799 ( A l a . C i v . App. 1 9 9 4 ) . 

I n t h e p r e s e n t c a s e , b e f o r e t h e t r i a l , t h e p a r t i e s , a l o n g 

w i t h t h e p a r e n t i n g c o o r d i n a t o r and t h e c h i l d r e n ' s g u a r d i a n ad 

l i t e m , b o t h o f whom had been a p p o i n t e d by t h e c o u r t , a n n o u n c e d 

t h a t t h e p a r t i e s had r e a c h e d a s e t t l e m e n t as t o t h e i s s u e o f 

v i s i t a t i o n . The f o l l o w i n g e x c h a n g e t o o k p l a c e b e f o r e t h e 

t r i a l : 

"THE COURT: A l l r i g h t . H e r e ' s what i t — see i f 
t h i s w o r k s . The [ f o r m e r h u s b a n d ] w i l l s u b m i t t o 

c o o r d i n a t o r . 

[COUNSEL FOR THE FORMER HUSBAND]: T h a t ' s g r e a t . 

"[PARENTING COORDINATOR]: And i t needs t o p u t 
a n g e r management i n t h e r e , t o o , by a l c o h o l — y e s , 
ma'am. T h a t ' s c o r r e c t . 

"THE COURT: Okay. A l l r i g h t . O t h e r w i s e , d a y t i m e 
v i s i t s o n l y . Does t h a t c l e a r t h a t u p ? 

a l c o h o l s c r e e n , f o l l o w 
r e c o m m e n d a t i o n s i n o r 
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"[COUNSEL FOR THE FORMER HUSBAND]: I t d o e s . 
Thank y o u . Y o u r Honor. 

"THE COURT: W e l l , we need t o be c l e a r . 

"[COUNSEL FOR THE FORMER HUSBAND]: A b s o l u t e l y . 
We'd l i k e t o a v o i d m o t i o n s t o c l a r i f y . 

"[COUNSEL FOR THE FORMER WIFE]: I'm c l e a r . " 

The t r i a l c o u r t ' s judgment s t a t e d t h e f o l l o w i n g w i t h 

r e g a r d t o t h e f o r m e r h u s b a n d ' s v i s i t a t i o n : 

" P r i o r t o t r i a l , t h e p a r t i e s a d v i s e d t h e C o u r t 
t h a t t h e y had r e a c h e d an agreement r e g a r d i n g t h e 
v i s i t a t i o n i s s u e f o r t h e two m i n o r c h i l d r e n 
S a i d a g r e e m e n t i s f u l l y s e t f o r t h b e l o w . The 
p a r t i e s ' agreement p r o v i d e s t h a t t h e P a r e n t i n g 
C o o r d i n a t o r s h a l l r e m a i n i n p l a c e i n t h e c a s e and 
t h a t he s h a l l p r o v i d e d i r e c t i o n so as t o make 
r e c o m m e n d a t i o n s r e g a r d i n g t h e t e r m s and c o n d i t i o n s 
o f t h e Former Husband's v i s i t a t i o n . 

"B. O v e r n i g h t v i s i t a t i o n i s s u s p e n d e d by 
agreement u n t i l c e r t a i n t e r m s and c o n d i t i o n s a r e o r 
can be w o r k e d o u t between t h e p a r t i e s . S p e c i f i c a l l y , 
i n o r d e r f o r t h e Former Husband's v i s i t a t i o n t o 
i n c r e a s e f r o m a l t e r n a t i n g S a t u r d a y s t o o v e r n i g h t , 
t h e Former Husband has a g r e e d t o i m m e d i a t e l y e n r o l l 
i n and s u c c e s s f u l l y c o m p l e t e an a n g e r management 
c o u r s e . A f t e r t h e c o m p l e t i o n o f t h e a n g e r management 
c o u r s e t h e Former Husband s h a l l f i l e p r o o f o f 
c o m p l e t i o n w i t h b o t h c o u n s e l and t h e C o u r t . 
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"E. The Former Husband s h a l l s u b m i t t o an 
a l c o h o l o r s u b s t a n c e abuse s c r e e n and any r e q u i r e d 
o r recommended t r e a t m e n t t h e r e a f t e r i f t h e r e s u l t o f 
s a i d s c r e e n i n g i s p o s i t i v e . " 

A l t h o u g h t h e judgment does p r o v i d e t h a t t h e f o r m e r 

h u s b a n d must s u b m i t t o an a l c o h o l o r s u b s t a n c e - a b u s e s c r e e n i n g 

and any r e q u i r e d o r recommended t r e a t m e n t , we n o t e t h a t t h a t 

r e q u i r e m e n t i s n o t i n c l u d e d as a c o n d i t i o n t o c o n s i d e r i n g 

w h e t h e r t h e f o r m e r h u s b a n d s h o u l d be a l l o w e d o v e r n i g h t 

v i s i t a t i o n w i t h t h e c h i l d r e n . A l t h o u g h t h e r e was l i m i t e d 

t e s t i m o n y a t t h e t r i a l r e g a r d i n g t h e f o r m e r h u s b a n d ' s a l c o h o l 

u s e , a t one p o i n t t h e t r i a l c o u r t i n t e r r u p t e d q u e s t i o n i n g by 

t h e f o r m e r w i f e ' s a t t o r n e y r e g a r d i n g t h e f o r m e r h u s b a n d ' s 

a l c o h o l use and i t s e f f e c t on t h e c h i l d r e n , p o i n t i n g o u t t h a t 

t h e r e was no need f o r e v i d e n c e on t h a t s u b j e c t b e c a u s e t h e 

p a r t i e s had s e t t l e d t h a t i s s u e . F u r t h e r , f r o m t h e l a n g u a g e o f 

t h e j u d g m e n t , i t i s c l e a r t h a t t h e t r i a l c o u r t i n t e n d e d t o 

e n t e r a judgment c o m p o r t i n g w i t h t h e p a r t i e s ' v i s i t a t i o n 

a g r e e m e n t . Thus, we c a n n o t c o n c l u d e t h a t t h e t r i a l c o u r t 

d e c i d e d t o r e j e c t t h e p a r t i e s ' v i s i t a t i o n a greement b a s e d on 

t h e e v i d e n c e a d d u c e d a t t h e t r i a l . See J u n k i n , s u p r a . 

A c c o r d i n g l y , we r e v e r s e t h e judgment t o t h e e x t e n t t h a t i t 

does n o t r e q u i r e t h e f o r m e r h u s b a n d t o s u b m i t t o an a l c o h o l o r 
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s u b s t a n c e - a b u s e s c r e e n i n g and t o p a r t i c i p a t e i n any r e q u i r e d 

o r recommended t r e a t m e n t as a c o n d i t i o n t o c o n s i d e r i n g w h e t h e r 

t h e f o r m e r h u s b a n d s h o u l d be a l l o w e d o v e r n i g h t v i s i t a t i o n w i t h 

t h e c h i l d r e n , and we remand t h i s c a u s e f o r t h e e n t r y o f a 

j udgment t h a t a c c u r a t e l y r e f l e c t s t h e p a r t i e s ' s e t t l e m e n t 

a greement on t h e i s s u e o f v i s i t a t i o n . 

B 

The f o r m e r w i f e a l s o a r g u e s t h a t t h e t r i a l c o u r t e r r e d i n 

i n c l u d i n g a p r o v i s i o n r e q u i r i n g b o t h p a r t i e s t o a b s t a i n f r o m 

c o n s u m i n g a l c o h o l i c b e v e r a g e s w h i l e t h e c h i l d r e n a r e i n t h e i r 

c u s t o d y b e c a u s e , she s a y s , t h a t p r o v i s i o n d e v i a t e d f r o m t h e 

p a r t i e s ' v i s i t a t i o n a greement and t h e r e was no e v i d e n c e 

r e g a r d i n g t h e f o r m e r w i f e ' s use o f a l c o h o l . We n o t e , h owever, 

t h a t t h e f o r m e r w i f e f a i l e d t o a r g u e t h i s i s s u e t o t h e t r i a l 

c o u r t , and, t h u s , we c a n n o t c o n s i d e r i t on a p p e a l . K i e l v.  

K i e l , 51 So. 3d 1058, 1067 ( A l a . C i v . App. 2010) ("We c a n n o t 

r e v e r s e t h e t r i a l c o u r t ' s judgment on t h e b a s i s o f an argument 

t h a t t h e [an a p p e l l a n t ] d i d n o t p r e s e n t t o t h e t r i a l c o u r t . " ) ; 

see a l s o Andrews v. M e r r i t t O i l Co., 612 So. 2d 409, 410 ( A l a . 

1992) ("This C o u r t c a n n o t c o n s i d e r a r g u m e n t s r a i s e d f o r t h e 
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f i r s t t i m e on a p p e a l ; r a t h e r , o u r r e v i e w i s r e s t r i c t e d t o t h e 

e v i d e n c e and a r g u m e n t s c o n s i d e r e d by t h e t r i a l c o u r t . " ) . 

I I . D i s c o v e r y 

The f o r m e r w i f e n e x t a r g u e s t h a t t h e t r i a l c o u r t e x c e e d e d 

i t s d i s c r e t i o n by n o t a l l o w i n g h e r t o i s s u e s u bpoenas du c e s 

tecum t o t h e f o r m e r h u s b a n d ' s b u s i n e s s a s s o c i a t e s and c l i e n t s . 

She a l s o a r g u e s t h a t t h e t r i a l c o u r t e x c e e d e d i t s d i s c r e t i o n 

by n o t a l l o w i n g h e r t o i s s u e a subpoena du c e s tecum t o t h e 

f o r m e r h u s b a n d ' s a c c o u n t a n t r e q u e s t i n g i n f o r m a t i o n r e g a r d i n g 

t h e S u b c h a p t e r "S" l i m i t e d l i a b i l i t y c o r p o r a t i o n o f w h i c h t h e 

f o r m e r h u s b a n d i s a s h a r e h o l d e r . The f o r m e r w i f e a s s e r t s 

t h a t , b e c a u s e c h i l d s u p p o r t was a t i s s u e , e v i d e n c e r e g a r d i n g 

t h e f o r m e r h u s b a n d ' s income was d i s c o v e r a b l e . We c o n c l u d e , 

h owever, t h a t any e r r o r r e g a r d i n g t h e d i s c o v e r y o f t h e f o r m e r 

h u s b a n d ' s income was h a r m l e s s . See R u l e 45, A l a . R. App. P. 

In t h e p r e s e n t c a s e , t h e f o r m e r h u s b a n d ' s CS-41 " C h i l d -

S u p p o r t - O b l i g a t i o n Income S t a t e m e n t / A f f i d a v i t " f o r m , see R u l e 

3 2 ( E ) , A l a . R. J u d . Admin., i n d i c a t e d t h a t he e a r n s $13,951 

p e r month. The f o r m e r w i f e t e s t i f i e d t h a t she e a r n s $1,402.23 

p e r month. Thus, t h e p a r t i e s ' " c o m b i n e d a d j u s t e d g r o s s 

i n c o m e , " see R u l e 3 2 ( C ) , A l a . R. J u d . Admin., e x c e e d s t h e 
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u p p e r m o s t l i m i t o f t h e c h i l d - s u p p o r t s c h e d u l e s e t f o r t h i n 

R u l e 32, A l a . R. J u d . A d m i n , 4 and, t h u s , t h e amount o f c h i l d 

s u p p o r t was r e q u i r e d t o be b a s e d on t h e needs o f t h e c h i l d r e n 

and t h e a b i l i t y o f t h e f o r m e r h u s b a n d t o pay f o r t h o s e n e e d s . 

See, e.g., Dyas v. Dyas, 683 So. 2d 971, 973-74 ( A l a . C i v . 

App. 1 9 9 5 ) . The f o r m e r w i f e t e s t i f i e d t h a t t h e c h i l d r e n ' s 

e x p e n s e s a r e $4,556.55 p e r month. The f o r m e r h u s b a n d c l e a r l y 

has t h e a b i l i t y t o pay f o r t h o s e n e e d s . B e c a u s e t h e needs o f 

t h e c h i l d r e n were e s t a b l i s h e d and t h e a b i l i t y o f t h e f o r m e r 

h u s b a n d t o meet t h o s e needs was a l s o e s t a b l i s h e d , any f u r t h e r 

i n f o r m a t i o n r e g a r d i n g t h e f o r m e r h u s b a n d ' s f i n a n c e s w o u l d be 

i m m a t e r i a l . T h us, we d e c l i n e t o r e v e r s e t h e t r i a l c o u r t ' s 

judgment on t h i s i s s u e . See R u l e 45, A l a . R. App. P. 

I I I . C h i l d S u p p o r t 

A 

The f o r m e r w i f e a r g u e s t h a t t h e t r i a l c o u r t e x c e e d e d i t s 

d i s c r e t i o n by i n c r e a s i n g t h e f o r m e r h u s b a n d ' s c h i l d - s u p p o r t 

4The p r e f a c e t o R u l e 32 s t a t e s t h a t t h e amended r u l e 
a p p l i e s t o " a l l new a c t i o n s f i l e d o r p r o c e e d i n g s i n s t i t u t e d on 
o r a f t e r J a n u a r y 1, 2009. Any a c t i o n s o r p r o c e e d i n g s 
i n s t i t u t e d b e f o r e J a n u a r y 1, 2009, s h a l l be g o v e r n e d by R u l e 
32 as i t r e a d b e f o r e J a n u a r y 1, 2009." The p r e s e n t p r o c e e d i n g 
was i n s t i t u t e d b e f o r e J a n u a r y 1, 2 0 0 9 ; t h u s , R u l e 32 as i t 
r e a d b e f o r e J a n u a r y 1, 2009, i s a p p l i c a b l e i n t h i s c a s e . 
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o b l i g a t i o n by o n l y $200 p e r month. As n o t e d p r e v i o u s l y , t h e 

p a r t i e s ' c o m b i n e d a d j u s t e d g r o s s income e x c e e d s t h e u p p e r m o s t 

l i m i t o f t h e c h i l d - s u p p o r t s c h e d u l e s e t f o r t h i n R u l e 32. 

"When t h e c o m b i n e d a d j u s t e d g r o s s income e x c e e d s 
t h e u p p e r m o s t l i m i t o f t h e c h i l d s u p p o r t s c h e d u l e , 
t h e amount o f c h i l d s u p p o r t awarded must r a t i o n a l l y 
r e l a t e t o t h e r e a s o n a b l e and n e c e s s a r y needs o f t h e 
c h i l d , t a k i n g i n t o a c c o u n t t h e l i f e s t y l e t o w h i c h 
t h e c h i l d was a c c u s t o m e d and t h e s t a n d a r d o f l i v i n g 
t h e c h i l d e n j o y e d b e f o r e t h e d i v o r c e , 2 and must 
r e a s o n a b l y r e l a t e t o t h e o b l i g o r ' s a b i l i t y t o pay 
f o r t h o s e n e e d s . ... To a v o i d a f i n d i n g o f an abuse 
o f d i s c r e t i o n on a p p e a l , a t r i a l c o u r t ' s judgment o f 
c h i l d s u p p o r t must s a t i s f y b o t h p r o n g s . 

"2We d i s t i n g u i s h d i v o r c e p r o c e e d i n g s f r o m 
m o d i f i c a t i o n p r o c e e d i n g s b e c a u s e we have h e l d t h a t 
e x o r b i t a n t s p e n d i n g i n i t s e l f i s n o t s u f f i c i e n t t o 
p r o v e a s u b s t a n t i a l and c o n t i n u i n g change i n 
c i r c u m s t a n c e s i n o r d e r t o m o d i f y a p r i o r judgment o f 
s u p p o r t . Makar v. Makar, 643 So. 2d 1378 ( A l a . C i v . 
App. 1 9 9 4 ) . I f an o b l i g o r p a r t i c i p a t e s i n and a g r e e s 
t o a c e r t a i n l i f e s t y l e f o r a c h i l d d u r i n g a 
m a r r i a g e , t h e n t h a t o b l i g o r s h o u l d be e x p e c t e d t o 
c o n t r i b u t e t o t h e r e a s o n a b l e and n e c e s s a r y needs o f 
t h e c h i l d f o r t h e c o n t i n u a t i o n o f t h a t l i f e s t y l e 
a f t e r d i v o r c e . " 

Dyas, 683 So. 2d a t 973-74. 

I n t h e p r e s e n t c a s e , a t t h e t i m e t h e agreement was 

e n t e r e d b e tween t h e p a r t i e s i n t h e o r i g i n a l d i v o r c e 

p r o c e e d i n g s , t h e f o r m e r w i f e was e m p l o y e d w i t h t h e S t a t e o f 

A l a b a m a ; t h e f o r m e r h u s b a n d was u n e m p l o y e d a t t h a t t i m e . The 
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f o r m e r w i f e was l a i d o f f f r o m h e r j o b w i t h t h e S t a t e i n 

December 2 0 0 3 ; she t e s t i f i e d t h a t she had been e a r n i n g $52,900 

a y e a r a t t h a t t i m e . A f t e r she was l a i d o f f , t h e f o r m e r w i f e 

s t a r t e d a b u s i n e s s t h a t has n e v e r become p r o f i t a b l e and has 

a l s o w o r k e d p a r t - t i m e j o b s . In A u g u s t 2009, t h e f o r m e r w i f e 

s e c u r e d a p o s i t i o n as a media a i d e f o r C a r r J u n i o r H i g h S c h o o l 

e a r n i n g $16,824 p e r y e a r , h e r h i g h e s t income s i n c e she was 

l a i d o f f f r o m h e r j o b w i t h t h e S t a t e . As n o t e d p r e v i o u s l y , 

t h e f o r m e r h u s b a n d ' s CS-41 f o r m i n d i c a t e d t h a t he e a r n s 

$13,951 p e r month. The f o r m e r w i f e t e s t i f i e d t h a t t h e 

c h i l d r e n ' s needs have i n c r e a s e d t r e m e n d o u s l y s i n c e t h e 

p a r t i e s ' d i v o r c e . She t e s t i f i e d t h a t t h e c h i l d r e n ' s a c t u a l 

e x p e n s e s a r e $4,556.55 p e r month and i n t r o d u c e d d o c u m e n t a t i o n 

s u p p o r t i n g h e r t e s t i m o n y . She t e s t i f i e d t h a t she had been 

a b l e t o a f f o r d t h o s e e x p e n s e s w i t h h e l p f r o m h e r p a r e n t s , who 

had r e c e n t l y d i e d , b u t t h a t she had a l s o i n c u r r e d some c r e d i t -

c a r d d e b t . She a l s o t e s t i f i e d t h a t she had been a b l e t o h i r e 

a p e r s o n t o c l e a n h e r house o c c a s i o n a l l y and t h a t she has 

someone c u t h e r g r a s s . 5 The f o r m e r h u s b a n d t e s t i f i e d t h a t he 

5She t e s t i f i e d t h a t t h e f o r m e r h u s b a n d was awarded t h e 
p a r t i e s ' l awn mower i n t h e d i v o r c e . 
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had g i v e n t h e f o r m e r w i f e e x t r a money f o r t h e c h i l d r e n 

p e r i o d i c a l l y , b u t n o t e v e r y t i m e he was a s k e d . 

I n s u p p o r t o f h e r argument, t h e f o r m e r w i f e c i t e s McGowin  

v. McGowin, 991 So. 2d 735 ( A l a . C i v . App. 2008) ( p l u r a l i t y 

o p i n i o n ) . I n McGowin, t h e main o p i n i o n h e l d t h a t t h e t r i a l 

c o u r t had e x c e e d e d i t s d i s c r e t i o n i n s e t t i n g a c h i l d - s u p p o r t 

o b l i g a t i o n t h a t was l e s s t h a n t h e u n d i s p u t e d r e a s o n a b l e needs 

o f t h e c h i l d r e n when t h e h u s b a n d was a b l e t o meet t h o s e n e e d s . 

991 So. 2d a t 743. We c o n c l u d e t h a t t h e p r e s e n t c a s e i s 

d i s t i n g u i s h a b l e f r o m McGowin b e c a u s e McGowin was an o r i g i n a l 

d i v o r c e a c t i o n and, t h u s , t h e needs o f t h e c h i l d r e n were 

e s t a b l i s h e d w h i l e t h e p a r t i e s were m a r r i e d . As n o t e d 

p r e v i o u s l y , t h i s c o u r t has h e l d t h a t " [ i ] f an o b l i g o r 

p a r t i c i p a t e s i n and a g r e e s t o a c e r t a i n l i f e s t y l e f o r a c h i l d 

d u r i n g a m a r r i a g e , t h e n t h a t o b l i g o r s h o u l d be e x p e c t e d t o 

c o n t r i b u t e t o t h e r e a s o n a b l e and n e c e s s a r y needs o f t h e c h i l d 

f o r t h e c o n t i n u a t i o n o f t h a t l i f e s t y l e a f t e r d i v o r c e . " Dyas, 

683 So. 2d a t 973-74 n.2. 

I n Holman v. Holman, 435 So. 2d 98, 101-02 ( A l a . C i v . 

App. 1 9 8 3 ) , t h i s c o u r t h e l d t h a t a t r i a l c o u r t had n o t 

e x c e e d e d i t s d i s c r e t i o n i n i n c r e a s i n g c h i l d s u p p o r t by o n l y 
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$175 p e r month even t h o u g h t h e o b l i g e e had t e s t i f i e d t h a t " h e r 

e x p e n s e s i n c u r r e d i n m a i n t a i n i n g t h e h o u s e h o l d [ h a d ] i n c r e a s e d 

f r o m $7 , 845.75 i n 1975 t o $1 9, 621.45 i n 1981" and t h e 

o b l i g o r ' s income had i n c r e a s e d f r o m $33,900 t o $52,980 d u r i n g 

t h a t same p e r i o d . S i m i l a r l y , i n t h e p r e s e n t c a s e , we c a n n o t 

c o n c l u d e t h a t t h e t r i a l c o u r t e x c e e d e d i t s d i s c r e t i o n i n 

i n c r e a s i n g t h e f o r m e r h u s b a n d ' s m o n t h l y c h i l d - s u p p o r t 

o b l i g a t i o n by o n l y $200 d e s p i t e t h e f o r m e r w i f e ' s t e s t i m o n y 

r e g a r d i n g t h e c h i l d r e n ' s i n c r e a s e d e x p e n s e s . 

I n C a s s i c k v. Morgan, 628 So. 2d 862, 864 ( A l a . C i v . App. 

1 9 9 3 ) , a c a s e c i t e d by t h e f o r m e r h u s b a n d i n h i s b r i e f t o t h i s 

c o u r t , t h i s c o u r t s t a t e d t h a t " [ e ] x o r b i t a n t s p e n d i n g i n i t s e l f 

i s n o t s u f f i c i e n t t o p r o v e a s u b s t a n t i a l change i n 

c i r c u m s t a n c e s ; i n s t e a d , i t i s t h e i n c r e a s e d needs o f t h e c h i l d 

c o u p l e d w i t h t h e p a r e n t ' s a b i l i t y t o p a y . " I n t h e p r e s e n t 

c a s e , t h e f o r m e r w i f e d i d n o t t e s t i f y as t o what s p e c i f i c 

needs o f t h e c h i l d r e n had i n c r e a s e d s i n c e t h e d i v o r c e , n o r d i d 

she t e s t i f y as t o what t h e c h i l d r e n ' s e x p e n s e s were a t t h e 

t i m e o f t h e d i v o r c e . She s i m p l y s t a t e d t h a t t h e i r needs had 

i n c r e a s e d and t h a t she had s p e n t $4,556.55 p e r month on t h e 

c h i l d r e n . The $4,556.55 i n e x p e n s e s i n c l u d e d $800 p e r month 
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f o r e x t r a c u r r i c u l a r a c t i v i t i e s and m i s c e l l a n e o u s e x p e n s e s . As 

p o i n t e d o u t on c r o s s - e x a m i n a t i o n , t h e f o r m e r w i f e i n c l u d e d i n 

t h e c h i l d r e n ' s e x p e n s e s $542 f o r C h r i s t m a s c a r d s , $125 f o r 

d e e r p r o c e s s i n g , and $332.67 f o r t h e c h i l d r e n ' s p o r t i o n o f a 

f a m i l y v a c a t i o n t o t h e Cayman I s l a n d s . The f o r m e r w i f e ' s CS-

41 f o r m s f r o m t h e o r i g i n a l d i v o r c e p r o c e e d i n g s and f r o m t h i s 

a c t i o n i n d i c a t e t h a t t h e c h i l d r e n ' s m o n t h l y h e a l t h - i n s u r a n c e 

premium had i n c r e a s e d f r o m $164 t o $322.94 b u t t h a t h e r c h i l d -

c a r e e x p e n s e s had d e c r e a s e d f r o m $850 t o n o t h i n g . 

B a s e d on t h e f o r e g o i n g , we c o n c l u d e t h a t t h e t r i a l c o u r t 

c o u l d have f o u n d t h a t t h e c h i l d r e n ' s r e a s o n a b l e and n e c e s s a r y 

e x p e n s e s had n o t i n c r e a s e d as much as t h e f o r m e r w i f e 

i n d i c a t e d and t h a t t h e $4,556.55 amount was m e r e l y t h e r e s u l t 

o f e x o r b i t a n t s p e n d i n g on t h e p a r t o f t h e f o r m e r w i f e . 

C a s s i c k , s u p r a . The t r i a l c o u r t c o u l d have a l s o c o n c l u d e d 

t h a t , a l t h o u g h t h e f o r m e r h u s b a n d t e s t i f i e d t h a t he had g i v e n 

t h e f o r m e r w i f e a d d i t i o n a l money f r o m t i m e t o t i m e , t h e f o r m e r 

w i f e had been a b l e t o pay f o r t h e c h i l d r e n ' s e x p e n s e s and, 

t h u s , was a b l e t o c o n t r i b u t e more t o t h e c h i l d r e n ' s needs t h a n 

h e r s t a t e d income i n d i c a t e d . See, e.g., C a s s i c k , 628 So. 2d 

864 ( n o t i n g t h a t " t h e r e c o r d does n o t i n d i c a t e ... t h a t t h e 
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w i f e i s u n a b l e t o meet h e r s h a r e o f [ t h e c h i l d r e n ' s ] c o s t s " ) . 

A c c o r d i n g l y , we d e c l i n e t o r e v e r s e t h e t r i a l c o u r t ' s j u d g m e n t 

as t o t h e i s s u e o f t h e amount o f c h i l d s u p p o r t . 6 

B . 

The f o r m e r w i f e a l s o a r g u e s t h a t t h e t r i a l c o u r t e x c e e d e d 

i t s d i s c r e t i o n by f a i l i n g t o m o d i f y t h e f o r m e r h u s b a n d ' s 

c h i l d - s u p p o r t o b l i g a t i o n r e t r o a c t i v e l y . "The d e t e r m i n a t i o n t o 

m o d i f y c h i l d s u p p o r t r e t r o a c t i v e l y i s a d e c i s i o n c o m m i t t e d t o 

t h e sound d i s c r e t i o n o f t h e t r i a l c o u r t . " Nave v. Nave, 942 

So. 2d 372, 379 ( A l a . C i v . App. 2 0 0 5 ) . "The d e t e r m i n a t i o n 

w h e t h e r an award o f r e t r o a c t i v e c h i l d s u p p o r t i s a p p r o p r i a t e 

i s d e p e n d e n t on t h e s p e c i f i c f a c t s o f t h e c a s e . " W i l l i s v.  

W i l l i s , 45 So. 3d 347, 349 ( A l a . C i v . App. 2 0 1 0 ) . I n t h e 

p r e s e n t c a s e , as t h e f o r m e r h u s b a n d p o i n t s o u t , t h e t r i a l was 

c o n t i n u e d a t l e a s t t h r e e t i m e s a t t h e r e q u e s t o f t h e f o r m e r 

w i f e o r h e r a t t o r n e y . Thus, we c a n n o t c o n c l u d e t h a t t h e t r i a l 

c o u r t e x c e e d e d i t s d i s c r e t i o n i n d e c l i n i n g t o m o d i f y t h e 

6The f o r m e r w i f e a l s o a r g u e s t h a t t h e t r i a l c o u r t 
i m p r o p e r l y c o n s i d e r e d t h e f a c t t h a t h e r c h i l d f r o m a p r e v i o u s 
m a r r i a g e had a t t a i n e d t h e age o f 19 y e a r s even t h o u g h , 
p u r s u a n t t o t h e a g r e e m e n t , t h e f o r m e r h u s b a n d had n o t been 
r e q u i r e d t o s u p p o r t t h a t c h i l d . We n o t e , h owever, t h a t t h e 
f o r m e r w i f e f a i l e d t o a r g u e t h i s i s s u e t o t h e t r i a l c o u r t , 
and, t h u s , we c a n n o t c o n s i d e r i t on a p p e a l . K i e l , s u p r a ; and 
A n d r ews, s u p r a . 
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f o r m e r h u s b a n d ' s c h i l d - s u p p o r t o b l i g a t i o n r e t r o a c t i v e l y . See  

V o l o v e c k y v. Hoffman, 903 So. 2d 844 , 850 ( A l a . C i v . App. 

2004) ( i n w h i c h t h i s c o u r t c o n s i d e r e d r e q u e s t f o r a 

c o n t i n u a n c e by o b l i g e e ' s a t t o r n e y as a f a c t o r i n d e t e r m i n i n g 

t h a t t h e t r i a l c o u r t had n o t e x c e e d e d i t s d i s c r e t i o n i n 

d e c l i n i n g t o m o d i f y t h e f a t h e r ' s c h i l d - s u p p o r t o b l i g a t i o n 

r e t r o a c t i v e l y ) . 

IV. Contempt Former W i f e 

The f o r m e r w i f e n e x t a r g u e s t h a t t h e t r i a l c o u r t e x c e e d e d 

i t s d i s c r e t i o n by f i n d i n g h e r i n c o n t e m p t . W i t h r e g a r d t o t h e 

p a r t i e s ' f o r m e r m a r i t a l r e s i d e n c e , t h e agreement t h a t was 

i n c o r p o r a t e d i n t o t h e d i v o r c e j u d g m e n t p r o v i d e d : 

"12. REAL PROPERTY: 

" a . ... The P a r t i e s a g r e e t h a t t h e 
[ f o r m e r ] w i f e s h a l l be t h e s o l e and 
a b s o l u t e owner o f t h e m a r i t a l home, s u b j e c t 
t o t h e e x i s t i n g f i r s t m o r t g a g e . 

"b. The [ f o r m e r ] w i f e s h a l l be 
r e s p o n s i b l e f o r any m o r t g a g e i n d e b t e d n e s s 
on t h e p r o p e r t y , i n c l u d i n g r e p a i r s and 
m a i n t e n a n c e , and s h a l l h o l d t h e [ f o r m e r ] 
h u s b a n d h a r m l e s s t h e r e f r o m . 

" c . The [ f o r m e r ] h u s b a n d s h a l l e x e c u t e 
a l l documents n e c e s s a r y t o c o n v e y a l l h i s 
r i g h t , t i t l e , and i n t e r e s t i n t h e r e a l 
p r o p e r t y t o t h e [ f o r m e r ] w i f e . 
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"d. Upon t h e e x p i r a t i o n o f t h r e e (3) 
y e a r s f r o m t h e d a t e o f t h e f i n a l d e c r e e o f 
d i v o r c e [ i . e . , i n F e b r u a r y 2 0 0 4 ] , t h e 
p a r t i e s s h a l l o b t a i n and e q u a l l y d i v i d e t h e 
c o s t o f a p r o f e s s i o n a l r e a l e s t a t e 
a p p r a i s a l o f t h e m a r i t a l r e s i d e n c e , i n 
o r d e r t o d e t e r m i n e t h e f a i r m a r k e t v a l u e a t 
t h a t t i m e . The [ f o r m e r ] w i f e s h a l l t h e n 
e x e c u t e a n o t e t o t h e [ f o r m e r ] h u s b a n d , 
p a y a b l e no l a t e r t h a n t h e e i g h t h ( 8 th) 
a n n i v e r s a r y o f t h e f i n a l d e c r e e o f d i v o r c e , 
o r u n t i l t h e [ f o r m e r ] w i f e r e m a r r i e s , 
w h i c h e v e r f i r s t o c c u r s , i n t h e amount o f 
h a l f o f t h e e q u i t y i n t h e m a r i t a l 
r e s i d e n c e 

"e. The [ f o r m e r ] w i f e s h a l l g i v e t h e 
[ f o r m e r ] h u s b a n d a s e c o n d m o r t g a g e on t h e 
p r o p e r t y t o s e c u r e t h e n o t e d e s c r i b e d i n 
t h e i m m e d i a t e l y p r e c e d i n g p a r a g r a p h . 

" f . The [ f o r m e r ] w i f e w i l l c o o p e r a t e 
i n any and a l l e f f o r t s t o have t h e [ f o r m e r ] 
h u s b a n d ' s name removed f r o m t h e e x i s t i n g 
n o t e and f i r s t m o r t g a g e w i t h i n one y e a r 
f r o m t h e d a t e o f t h e f i n a l d e c r e e , and w i l l 
s i g n any document i n t e n d e d f o r t h a t 
p u r p o s e , p r o v i d e d t h a t t h e [ f o r m e r ] w i f e 
s h a l l n o t be o b l i g a t e d t o i n c u r any c o s t i n 
so d o i n g . The [ f o r m e r ] w i f e a g r e e s t o 
i n v e s t i g a t e t h e p o s s i b i l i t y o f r e f i n a n c i n g 
t h e m a r i t a l r e s i d e n c e i n t o h e r name, and t o 
make a p p l i c a t i o n f o r r e f i n a n c i n g i f i t 
s h o u l d be f e a s i b l e and e c o n o m i c a l l y 
a d v a n t a g e o u s f o r h e r t o do s o . " 

A t t h e t r i a l , t h e f o r m e r h u s b a n d i n t r o d u c e d c o p i e s o f 

s e v e r a l l e t t e r s he had had h i s a t t o r n e y s e n d t h e f o r m e r w i f e 

r e g a r d i n g t h e f o r e g o i n g p r o v i s i o n s . S p e c i f i c a l l y , t h e f i r s t 
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l e t t e r , w h i c h was d a t e d December 6, 2004, s e v e r a l months a f t e r 

t h e F e b r u a r y 2004 t r i g g e r i n g d a t e f o r t h e p a r t i e s t o have t h e 

a p p r a i s a l c o n d u c t e d , r e q u e s t e d t h a t t h e f o r m e r w i f e s u g g e s t an 

a p p r a i s e r t o c o n d u c t t h e a p p r a i s a l c o n t e m p l a t e d i n p a r a g r a p h 

12.d. o f t h e a g r e e m e n t . The f o r m e r h u s b a n d t e s t i f i e d t h a t t h e 

f o r m e r w i f e had n o t r e s p o n d e d t o t h o s e l e t t e r s . 7 A p a r a l e g a l 

who w o r k e d f o r t h e f o r m e r h u s b a n d ' s a t t o r n e y t e s t i f i e d t h a t 

t h e f o r m e r w i f e had t e l e p h o n e d t h e a t t o r n e y ' s o f f i c e a f t e r she 

r e c e i v e d t h e f i r s t l e t t e r and t h a t t h e f o r m e r w i f e had s t a t e d 

t h a t she was u n e m p l o y e d , t h a t she had some m e d i c a l b i l l s t h a t 

she had n o t s u b m i t t e d t o t h e f o r m e r h u s b a n d , t h a t t h e r e were 

m e d i c a l - i n s u r a n c e premiums due t h a t she had n o t p a i d , and t h a t 

t h e r e f o r e she was n o t r e s p o n s i b l e . The f o r m e r w i f e , on t h e 

o t h e r hand, t e s t i f i e d t h a t she had t e l e p h o n e d t h e f o r m e r 

h u s b a n d ' s a t t o r n e y and t h a t he had n o t r e t u r n e d h e r c a l l . 

When a s k e d i f she c o u l d d i s p u t e t h e f o r m e r w i f e ' s t e s t i m o n y 

t h a t she had a s k e d f o r t h e a t t o r n e y t o r e t u r n h e r t e l e p h o n e 

c a l l , t h e p a r a l e g a l s t a t e d t h a t she c o u l d n o t . 

7 A l t h o u g h t h e f o r m e r h u s b a n d t e s t i f i e d t h a t he had had h i s 
a t t o r n e y s e n d t h e l e t t e r s , he a d m i t t e d t h a t he had n e v e r a s k e d 
t h e f o r m e r w i f e i f he c o u l d s e n d an a p p r a i s e r t o t h e m a r i t a l 
r e s i d e n c e . 
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The f o r m e r w i f e a l s o t e s t i f i e d t h a t she had t o l d t h e 

f o r m e r h u s b a n d t h a t , s i n c e she was u n e m p l o y e d , i f he w o u l d pay 

f o r t h e a p p r a i s a l , she w o u l d r e i m b u r s e him f o r h a l f o f t h e 

a p p r a i s a l f e e . The f o r m e r h u s b a n d , however, d e n i e d t h a t t h e 

f o r m e r w i f e had a s k e d h i m t o pay t h e a p p r a i s a l f e e . The 

f o r m e r w i f e a l s o t e s t i f i e d t h a t t h e f o r m e r h u s b a n d had r e f u s e d 

t o d i s c u s s t h e a p p r a i s a l and t h a t he l a t e r had t o l d h e r t o 

d i s r e g a r d h i s a t t o r n e y ' s l e t t e r s . She t e s t i f i e d t h a t she c o u l d 

n o t c o m p l y w i t h h e r o b l i g a t i o n s b e c a u s e t h e f o r m e r h u s b a n d 

w o u l d n o t c o o p e r a t e i n d e t e r m i n i n g t h e amount o f h i s e q u i t y . 

The f o r m e r w i f e t e s t i f i e d t h a t i n 2006 she had t h e m a r i t a l 

r e s i d e n c e a p p r a i s e d and t h a t she had c o n t a c t e d t h e f o r m e r 

h u s b a n d b u t t h a t he had r e f u s e d t o d i s c u s s t h e i s s u e w i t h h e r . 

The t r i a l c o u r t f o u n d : 

"9. That t h e Former W i f e i s h e r e b y f o u n d i n 
w i l l f u l c o n t e m p t o f C o u r t f o r h e r w i l l f u l f a i l u r e o r 
r e f u s a l t o c o m p l y w i t h [ t h e a g r e e m e n t ] . The Former 
W i f e a g r e e d t o p r o v i d e t h e Former Husband a s e c o n d 
m o r t g a g e on t h e ... m a r i t a l r e s i d e n c e and s e c u r e t h e 
n o t e The Former Husband e x e c u t e d a 
Q u i t c l a i m / W a r r a n t y Deed i n f a v o r o f t h e Former W i f e 
w h i c h d i v e s t e d him o f a l l r i g h t , t i t l e and i n t e r e s t 
i n t h e m a r i t a l r e s i d e n c e b u t s u b j e c t t o payment o f 
h i s e q u i t a b l e i n t e r e s t . The t e r m s and c o n d i t i o n s a r e 
f u l l y s e t o u t i n t h e p a r t i e s ' a g r e e m e n t . The Former 
W i f e a g r e e d t o s e c u r e a s e c o n d m o r t g a g e on t h e home 
i n f a v o r o f t h e Former Husband w i t h i n t h r e e y e a r s o f 
t h e F i n a l D e c r e e o f D i v o r c e and f u l l y pay t h e Former 
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Husband h i s f u l l e q u i t a b l e i n t e r e s t n o t l a t e r t h a n 
e i g h t y e a r s p o s t - d i v o r c e . T h a t t i m e has come and 
gone and i s t h e b a s i s o f t h e F o r m e r Husband's 
c o n t e m p t p e t i t i o n p e n d i n g b e f o r e t h i s C o u r t . I t i s 
u n d i s p u t e d t h a t t h e F o r m e r W i f e r e f i n a n c e d t h e 
m a r i t a l home, i n c r e a s e d t h e amount o f t h e m o r t g a g e 
by more t h a n $42,000, added a s e c o n d m o r t g a g e t o t h e 
home b u t f a i l e d t o pay t h e F o r m e r Husband any e q u i t y 
as a g r e e d . " 

The f o r m e r w i f e f i r s t s p e c i f i c a l l y a r g u e s t h a t she d i d 

n o t w i l l f u l l y f a i l t o pay t h e f o r m e r h u s b a n d h i s p o r t i o n o f 

t h e e q u i t y b e c a u s e , she s a y s , t h e t r i a l c o u r t e x t e n d e d t h e 

t i m e f o r h e r t o make t h a t payment. See R u l e 7 0 A ( a ) ( 2 ) ( D ) , 

A l a . R. C i v . P. ( " ' C i v i l c o n t e m p t ' means w i l l f u l , c o n t i n u i n g 

f a i l u r e o r r e f u s a l o f any p e r s o n t o c o m p l y w i t h a c o u r t ' s 

l a w f u l w r i t , s u b p o e n a , p r o c e s s , o r d e r , r u l e , o r command t h a t 

by i t s n a t u r e i s s t i l l c a p a b l e o f b e i n g c o m p l i e d w i t h . " 

( e m p h a s i s a d d e d ) ) . The r e c o r d r e v e a l s t h a t , a t a m o t i o n 

h e a r i n g on J a n u a r y 7, 2009, t h e f o l l o w i n g e x c h a n g e t o o k p l a c e : 

"[ATTORNEY FOR THE FORMER HUSBAND]: Y o u r Honor, 
t h e r e ' s one o u t s t a n d i n g i s s u e I'm c o n c e r n e d a b o u t . 
The f i n a l h e a r i n g i s s e t f o r M a r c h 1 2 t h , b u t t h e 
o r d e r t h a t we're h e r e on, t h e m a r i t a l e q u i t y — t h e 
e q u i t y i n t h e m a r i t a l r e s i d e n c e i s due by F e b r u a r y . 
So does t h e [ f o r m e r ] w i f e p a y , and i f she d o e s , how 
much? 

"THE COURT: No. U n l e s s you and [ t h e a t t o r n e y f o r 
t h e f o r m e r w i f e ] can a g r e e on s o m e t h i n g w i t h r e g a r d 
t o t h a t i s s u e , I t h i n k we have t o h e a r i t on M a r c h 
1 2 t h . And q u i t e f r a n k l y , i f you want t o h e a r t h a t 
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i s s u e o n l y on M a r c h 1 2 t h , t h e n we can do t h a t . B u t 
I t h i n k u n t i l I h e a r i t , u n l e s s you a g r e e , I'm g o i n g 
t o e x t e n d t h e t i m e and w i l l n o t h o l d [ t h e f o r m e r 
w i f e ] i n c o n t e m p t o f C o u r t b e c a u s e she d i d n ' t do i t 
by t h e 2 6 t h o f F e b r u a r y when t h e r e a r e t h i n g s t h a t 
have been f i l e d . W e ' l l t a k e a l o o k a t t h e t o t a l i t y 
o f t h o s e c i r c u m s t a n c e s . " 

B a s e d on t h a t e x c h a n g e , we c o n c l u d e t h a t , t o t h e e x t e n t 

t h a t t h e t r i a l c o u r t h e l d t h e f o r m e r w i f e i n c o n t e m p t f o r 

f a i l i n g t o pay t h e f o r m e r h u s b a n d h i s p o r t i o n o f t h e e q u i t y i n 

t h e m a r i t a l r e s i d e n c e , i t e x c e e d e d i t s d i s c r e t i o n i n d o i n g s o . 

The f o r m e r w i f e a l s o a r g u e s t h a t t h e t r i a l c o u r t e x c e e d e d 

i t s d i s c r e t i o n t o t h e e x t e n t t h a t i t h e l d h e r i n c o n t e m p t f o r 

b o r r o w i n g a d d i t i o n a l f u n d s when she r e f i n a n c e d t h e f i r s t 

m o r t g a g e on t h e m a r i t a l r e s i d e n c e . We a g r e e . T h e r e was no 

p r o v i s i o n i n t h e agreement p r o h i b i t i n g t h e f o r m e r w i f e f r o m 

d o i n g s o . Thus, t h e t r i a l c o u r t e x c e e d e d i t s d i s c r e t i o n t o 

t h e e x t e n t t h a t i t h e l d t h e f o r m e r w i f e i n c o n t e m p t f o r h e r 

b o r r o w i n g a d d i t i o n a l f u n d s when she r e f i n a n c e d t h e f i r s t 

m o r t g a g e on t h e m a r i t a l home. 

The f o r m e r w i f e f u r t h e r a r g u e s t h a t t h e t r i a l c o u r t 

e x c e e d e d i t s d i s c r e t i o n by f i n d i n g h e r i n c o n t e m p t f o r h e r 

f a i l u r e t o g i v e t h e f o r m e r h u s b a n d a s e c o n d m o r t g a g e . We 

n o t e , however, t h a t much o f t h e e v i d e n c e was d i s p u t e d on t h a t 
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i s s u e . " I n o r e t e n u s p r o c e e d i n g s , t h e t r i a l c o u r t i s t h e s o l e 

j u d g e o f t h e f a c t s and o f t h e c r e d i b i l i t y o f t h e w i t n e s s e s , 

and i t s h o u l d a c c e p t o n l y t h a t t e s t i m o n y w h i c h i t c o n s i d e r s 

w o r t h y o f b e l i e f . " Clemons v. Clemons, 627 So. 2d 431, 434 

( A l a . C i v . App. 1 9 9 3 ) . I t was u n d i s p u t e d t h a t t h e f o r m e r w i f e 

had n o t e x e c u t e d a s e c o n d m o r t g a g e i n t h e f o r m e r h u s b a n d ' s 

f a v o r . The t r i a l c o u r t c o u l d have b e l i e v e d t h a t t h e f o r m e r 

h u s b a n d had made an e f f o r t t o c o m p l y w i t h t h e a g r e e m e n t , 

a l b e i t n o t u n t i l December 2004, and t h a t t h e f o r m e r w i f e had 

n o t . The t r i a l c o u r t c o u l d have a l s o d i s b e l i e v e d t h e f o r m e r 

w i f e ' s t e s t i m o n y t h a t , a f t e r she had o b t a i n e d an a p p r a i s a l i n 

2006, she c o n t a c t e d t h e f o r m e r h u s b a n d t o d i s c u s s t h e i s s u e . 

Thus, t h e t r i a l c o u r t c o u l d have c o n c l u d e d t h a t t h e f o r m e r 

w i f e w i l l f u l l y f a i l e d t o c o m p l y w i t h t h e p r o v i s i o n r e g a r d i n g 

t h e s e c o n d m o r t g a g e . We c a n n o t c o n c l u d e t h a t t h a t t h e t r i a l 

c o u r t e x c e e d e d i t s d i s c r e t i o n i n f i n d i n g t h e f o r m e r w i f e i n 

c o n t e m p t w i t h r e g a r d t o t h a t p r o v i s i o n o f t h e a g r e e m e n t . 

The f o r m e r w i f e a l s o a r g u e s t h a t t h e t r i a l c o u r t e r r e d by 

f i n d i n g h e r i n c o n t e m p t f o r t a k i n g o u t a s e c o n d m o r t g a g e on 

t h e m a r i t a l r e s i d e n c e b e c a u s e , she s a y s , she d i d n o t know she 

was t a k i n g o u t a s e c o n d m o r t g a g e . We n o t e , however, t h a t t h e 
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t r i a l c o u r t c o u l d have d i s b e l i e v e d t h e f o r m e r w i f e ' s t e s t i m o n y 

t h a t she d i d n o t know she was t a k i n g o u t a s e c o n d m o r t g a g e . 

Clemons, 627 So. 2d a t 434. By t a k i n g o u t a s e c o n d m o r t g a g e , 

t h e f o r m e r w i f e made i t i m p o s s i b l e t o c o m p l y w i t h t h e 

agreement by g i v i n g t h e f o r m e r h u s b a n d a s e c o n d m o r t g a g e . 

Thus, we f i n d no e r r o r i n t h e t r i a l c o u r t ' s f i n d i n g h e r i n 

c o n t e m p t as t o t h i s i s s u e . See, e.g., Hudson v. Hudson, 494 

So. 2d 664, 666 ( A l a . C i v . App. 1986) ( h o l d i n g t h a t c o n t e m p t 

f i n d i n g was p r o p e r where t h e f o r m e r w i f e " a t t e m p t e d t o 

d i r e c t l y t h w a r t [ t h e d i v o r c e j u d g m e n t ] and c l o u d t h e t i t l e [ t o 

c e r t a i n m a r i t a l p r o p e r t y ] by t r a n s f e r r i n g h e r i n t e r e s t by deed 

t o h e r s i s t e r " ) . 

V. Former Husband's E q u i t y i n t h e M a r i t a l R e s i d e n c e 

The f o r m e r w i f e a l s o a r g u e s t h a t t h e t r i a l c o u r t e x c e e d e d 

i t s d i s c r e t i o n i n d e t e r m i n i n g t h e amount o f e q u i t y t h a t t h e 

f o r m e r h u s b a n d i s owed by t h e f o r m e r w i f e . The agreement 

p r o v i d e d t h a t t h e f o r m e r h u s b a n d ' s e q u i t y " s h a l l be d e t e r m i n e d 

by t a k i n g t h e f a i r m a r k e t v a l u e and s u b t r a c t i n g t h e r e f r o m t h e 

t h e n c u r r e n t f i r s t m o r t g a g e p a y - o f f amount and t h e a n t i c i p a t e d 

c o s t s o f s a l e , p r o v i d e d , however, t h a t s u c h a n t i c i p a t e d c o s t s 

s h a l l n o t be g r e a t e r t h a n 7% o f t h e t h e n c u r r e n t f a i r m a r k e t 

24 



2100023 

v a l u e . " The f o r m e r w i f e n o t e s t h a t t h e t r i a l c o u r t a c c e p t e d 

a c a l c u l a t i o n o f t h e e q u i t y done by t h e f o r m e r h u s b a n d ' s 

a c c o u n t a n t ; she a r g u e s t h a t t h e a c c o u n t a n t ' s c a l c u l a t i o n s do 

n o t c o mport w i t h t h e a g r e e m e n t . S p e c i f i c a l l y , she n o t e s t h a t 

t h e f o r m e r h u s b a n d ' s a c c o u n t a n t d i d n o t t a k e i n t o a c c o u n t t h e 

a n t i c i p a t e d c o s t s o f t h e s a l e . 8 She a l s o n o t e s t h a t t h e 

f o r m e r h u s b a n d ' s a c c o u n t a n t added 5% i n t e r e s t p e r annum f r o m 

F e b r u a r y 2004 u n t i l December 2009. We a g r e e t h a t t h e 

c a l c u l a t i o n does n o t c o m p o r t w i t h t h e a g r e e m e n t . T h u s , we 

r e v e r s e t h e t r i a l c o u r t ' s j u d g m e n t t o t h e e x t e n t t h a t i t 

d e t e r m i n e d t h e f o r m e r h u s b a n d ' s p o r t i o n o f t h e e q u i t y i n t h e 

m a r i t a l r e s i d e n c e , and we remand t h e c a u s e t o t h e t r i a l c o u r t . 

See Meyer v. Meyer, 952 So. 2d 384, 391 ( A l a . C i v . App. 2006) 

( q u o t i n g Van A l l e n v. Van A l l e n , 812 So. 2d 1276, 1277 ( A l a . 

C i v . App. 2 0 0 1 ) , q u o t i n g i n t u r n R.G. v. G.G., 771 So. 2d 490, 

494 ( A l a . C i v . App. 2000)) ("'"An agreement t h a t by i t s t e r m s 

i s p l a i n and f r e e f r o m a m b i g u i t y must be e n f o r c e d as 

w r i t t e n . " ' " ) . On remand, t h e t r i a l c o u r t i s i n s t r u c t e d t o 

8The f o r m e r h u s b a n d a r g u e s t h a t , b e c a u s e t h e m a r i t a l 
r e s i d e n c e was n o t on t h e m a r k e t , t h i s p r o v i s i o n was n o t 
a p p l i c a b l e ; h owever, as t h e f o r m e r w i f e n o t e s , t h e agreement 
does n o t r e q u i r e t h e m a r i t a l r e s i d e n c e t o be on t h e m a r k e t i n 
o r d e r t o t r i g g e r t h e a p p l i c a t i o n o f t h a t p r o v i s i o n . 
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r e c a l c u l a t e t h e f o r m e r h u s b a n d ' s p o r t i o n o f t h e e q u i t y i n 

a c c o r d a n c e w i t h t h e agreement and t h i s o p i n i o n . 

V I . Contempt Former Husband 

The f o r m e r w i f e n e x t a r g u e s t h a t t h e t r i a l c o u r t e x c e e d e d 

i t s d i s c r e t i o n by d e c l i n i n g t o h o l d t h e f o r m e r h u s b a n d i n 

c o n t e m p t . F i r s t , she s p e c i f i c a l l y a r g u e s t h a t t h e f o r m e r 

h u s b a n d v i o l a t e d t h e p r o v i s i o n i n t h e agreement r e q u i r i n g him 

t o m a i n t a i n t h e c h i l d r e n as b e n e f i c i a r i e s o f h i s l i f e -

i n s u r a n c e p o l i c y and t o p r o v i d e t o h e r a n n u a l l y p r o o f t h a t 

t h e y were d e s i g n a t e d as b e n e f i c i a r i e s . I n i t s j u d g m e n t , t h e 

t r i a l c o u r t s t a t e d t h a t t h e p a r t i e s had a d v i s e d i t t h a t t h e 

i s s u e o f t h e f o r m e r h u s b a n d ' s f a i l u r e t o c o m p l y w i t h t h e 

p r o v i s i o n r e g a r d i n g l i f e i n s u r a n c e was moot b e c a u s e he was i n 

c o m p l i a n c e a t t h e t i m e o f t h e t r i a l . As t h e f o r m e r w i f e 

p o i n t s o u t , however, t h e r e i s n o t h i n g i n t h e r e c o r d t o s u g g e s t 

t h a t t h e f o r m e r w i f e had abandoned h e r c o n t e m p t c l a i m as t o 

t h i s i s s u e . A c c o r d i n g l y , we r e v e r s e t h e t r i a l c o u r t ' s 

j u d g m e n t , and we remand t h e c a u s e f o r t h e t r i a l c o u r t t o 

d e t e r m i n e f r o m t h e e v i d e n c e w h e t h e r t h e f o r m e r h u s b a n d s h o u l d 

be h e l d i n c o n t e m p t as t o t h i s i s s u e . 
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The f o r m e r w i f e a l s o s p e c i f i c a l l y a r g u e s t h a t t h e t r i a l 

c o u r t e x c e e d e d i t s d i s c r e t i o n by d e c l i n i n g t o h o l d t h e f o r m e r 

h u s b a n d i n c o n t e m p t f o r v i o l a t i n g c e r t a i n p r o v i s i o n s o f t h e 

agreement by n o t t r e a t i n g h e r c h i l d f r o m a p r e v i o u s m a r r i a g e 

as a c o e q u a l t o t h e p a r t i e s ' c h i l d r e n , by c a l l i n g h e r u g l y 

names, and by d e n y i n g t h e f o r m e r w i f e r e a s o n a b l e t e l e p h o n e 

a c c e s s t o t h e c h i l d r e n when t h e y were i n t h e f o r m e r h u s b a n d ' s 

c a r e . We n o t e , h owever, t h a t t h e t r i a l c o u r t d i d n o t make 

s p e c i f i c f i n d i n g s o f f a c t on t h o s e i s s u e s , and t h e f o r m e r w i f e 

d i d n o t p r e s e n t t h o s e a r g u m e n t s i n h e r p o s t j u d g m e n t m o t i o n . 

A c c o r d i n g l y , we c a n n o t c o n s i d e r h e r ar g u m e n t s on t h o s e i s s u e s . 

See New P r o p s . , L.L.C. v. S t e w a r t , 905 So. 2d 7 97 , 801-02 

( A l a . 2004) ( " [ I ] n a n o n j u r y c a s e i n w h i c h t h e t r i a l c o u r t 

makes no s p e c i f i c f i n d i n g s o f f a c t , a p a r t y must move f o r a 

new t r i a l o r o t h e r w i s e p r o p e r l y r a i s e b e f o r e t h e t r i a l c o u r t 

t h e q u e s t i o n r e l a t i n g t o t h e s u f f i c i e n c y o r w e i g h t o f t h e 

e v i d e n c e i n o r d e r t o p r e s e r v e t h a t q u e s t i o n f o r a p p e l l a t e 

r e v i e w . " ) . 

The f o r m e r w i f e a l s o a r g u e s t h a t t h e f o r m e r h u s b a n d was 

i n c o n t e m p t o f t h e t r i a l c o u r t ' s p e n d e n t e l i t e o r d e r r e q u i r i n g 

t h a t n e i t h e r p a r t y consume a l c o h o l i n t h e p r e s e n c e o f t h e 
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c h i l d r e n . We n o t e , however, t h a t t h e f o r m e r w i f e d i d n o t move 

t o h o l d t h e f o r m e r h u s b a n d i n c o n t e m p t on t h a t i s s u e . 

F u r t h e r , t h e t r i a l c o u r t d i d n o t make a s p e c i f i c f i n d i n g on 

t h a t i s s u e , and t h e f o r m e r w i f e d i d n o t a r g u e t h a t i s s u e i n 

h e r p o s t j u d g m e n t m o t i o n . Thus, we c a n n o t c o n s i d e r i t . New  

P r o p s . , L.L.C., 905 So. 2d a t 801-02. 

The f o r m e r w i f e f i n a l l y s p e c i f i c a l l y a r g u e s t h a t t h e 

t r i a l c o u r t e r r e d by f a i l i n g t o h o l d t h e f o r m e r h u s b a n d i n 

co n t e m p t f o r h i s a l l e g e d f a i l u r e t o r e i m b u r s e h e r 5 0 % o f t h e 

c h i l d r e n ' s m e d i c a l e x p e n s e s as r e q u i r e d i n t h e a g r e e m e n t . She 

a l s o a r g u e s t h a t t h e t r i a l c o u r t e r r e d i n d e t e r m i n i n g t h a t t h e 

f o r m e r h u s b a n d d i d n o t have t o r e i m b u r s e h e r f o r h i s p o r t i o n 

o f t h e c h i l d r e n ' s e x p e n s e s . The f o r m e r h u s b a n d a r g u e s t h a t , 

w i t h t h e e x c e p t i o n o f 1 o r 2 t i m e s , t h e f o r m e r w i f e had f a i l e d 

t o p r o v i d e h i m w i t h p r o o f o f t h e c l a i m e d e x p e n s e w i t h i n 30 

day s o f t h e d a t e t h e b i l l was i n c u r r e d , as r e q u i r e d by t h e 

a g r e e m e n t . He a l s o n o t e s t h a t some o f t h e e x p e n s e s were f o r 

o r t h o d o n t i c s e r v i c e s , t h a t t h e agreement p r o v i d e d t h a t t h e 

f o r m e r w i f e must d i s c u s s t h e need f o r o r t h o d o n t i c s e r v i c e s 

b e f o r e i n c u r r i n g t h o s e c h a r g e s , and t h a t t h e f o r m e r w i f e had 
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n o t d i s c u s s e d t h e o r t h o d o n t i c s e r v i c e s w i t h h i m . 9 I t was 

u n d i s p u t e d t h a t t h e f o r m e r w i f e had s u b m i t t e d a m e d i c a l 

e x p e n s e f o r a v i s i t t o P r i M e d w i t h i n 30 days a f t e r i t was 

i n c u r r e d and t h a t t h e f o r m e r h u s b a n d had d e c l i n e d t o pay h i s 

s h a r e o f t h a t e x p e n s e . 

The t r i a l c o u r t f o u n d t h a t t h e agreement r e q u i r e d t h e 

f o r m e r w i f e t o m a i n t a i n h e a l t h i n s u r a n c e f o r t h e p a r t i e s ' 

c h i l d r e n . The e v i d e n c e i n d i c a t e d t h a t t h e f o r m e r w i f e had 

l o s t h e r j o b and, t h e r e f o r e , h e r h e a l t h i n s u r a n c e . The f o r m e r 

h u s b a n d t e s t i f i e d t h a t he had a g r e e d t o c o v e r t h e c h i l d r e n 

u n d e r h i s h e a l t h - i n s u r a n c e p o l i c y , t h a t t h e f o r m e r w i f e was t o 

r e i m b u r s e h im f o r t h e i n c r e a s e i n premiums, and t h a t t h e 

f o r m e r w i f e had f a i l e d t o r e i m b u r s e h i m . 1 0 I n t h e j u d g m e n t , 

t h e t r i a l c o u r t d e t e r m i n e d t h a t t h e amount t h e f o r m e r h u s b a n d 

9We n o t e t h a t t h e f o r m e r w i f e t e s t i f i e d t h a t she had 
d i s c u s s e d t h e o r t h o d o n t i c s e r v i c e s w i t h t h e f o r m e r h u s b a n d 
when e a c h c h i l d had t o have b r a c e s . She t e s t i f i e d t h a t , when 
t h e i r d a u g h t e r had t o have b r a c e s , t h e f o r m e r h u s b a n d s t a t e d 
t h a t he was p a y i n g t h e h e a l t h - i n s u r a n c e premiums and t h a t he 
w o u l d n o t pay a n y t h i n g e l s e . She t e s t i f i e d t h a t , when t h e i r 
son had t o have b r a c e s , t h e f o r m e r h u s b a n d s t a t e d t h a t he d i d 
n o t " g i v e a damn i f he had b r a c e s . " 

1 0The f o r m e r w i f e d e n i e d t h a t she had a g r e e d t o pay t h e 
f o r m e r h u s b a n d f o r t h e premiums. The t r i a l c o u r t , h owever, 
c o u l d have b e l i e v e d t h e f o r m e r h u s b a n d ' s t e s t i m o n y . See  
Clemons, s u p r a . 
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had p a i d f o r t h e h e a l t h - i n s u r a n c e premiums o f f s e t t h e amount 

t h e f o r m e r h u s b a n d owed f o r h i s s h a r e o f t h e c h i l d r e n ' s 

m e d i c a l b i l l s . We can f i n d no e r r o r i n t h a t r e a s o n i n g . Thus, 

we c a n n o t c o n c l u d e t h a t t h e t r i a l c o u r t e r r e d by d e c l i n i n g t o 

h o l d t h e f o r m e r h u s b a n d i n c o n t e m p t and by d e c l i n i n g t o o r d e r 

t h e f o r m e r h u s b a n d t o r e i m b u r s e t h e f o r m e r w i f e 50% o f t h e 

m e d i c a l e x p e n s e s t h a t had been i n c u r r e d by t h e c h i l d r e n . 

V I I . A t t o r n e y Fees 

The f o r m e r w i f e a r g u e s t h a t t h e t r i a l c o u r t e x c e e d e d i t s 

d i s c r e t i o n by o r d e r i n g h e r t o pay t h e f o r m e r h u s b a n d ' s 

a t t o r n e y f e e s and i n d e c l i n i n g t o o r d e r t h e f o r m e r h u s b a n d t o 

pay h e r a t t o r n e y f e e s . The agreement p r o v i d e d , i n p e r t i n e n t 

p a r t : 

"19. ENFORCEMENT: I f e i t h e r p a r t y v i o l a t e s any 
p r o v i s i o n o f t h i s Agreement t h e y s h a l l , upon a 
j u d i c i a l d e t e r m i n a t i o n o f s u c h v i o l a t i o n , be 
r e s p o n s i b l e o f payment o f a l l c o s t s , e x p e n s e s , and 
a t t o r n e y s ' f e e s i n c u r r e d by t h e o t h e r p a r t y i n 
c o n n e c t i o n w i t h t h e e n f o r c e m e n t h e r e o f . " 

" A t t o r n e y f e e s a r e r e c o v e r a b l e when p r o v i d e d f o r i n a 

c o n t r a c t . " Knox Kershaw, I n c . v. K ershaw, 552 So. 2d 126, 129 

( A l a . 1 9 8 9 ) . We have p r e v i o u s l y d e t e r m i n e d t h a t t h e t r i a l 

c o u r t e x c e e d e d i t s d i s c r e t i o n i n d e t e r m i n i n g t h a t t h e f o r m e r 

w i f e was i n c o n t e m p t f o r v i o l a t i n g v a r i o u s p r o v i s i o n s o f t h e 
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a g r e e m e n t . We have a l s o d e t e r m i n e d t h a t t h e t r i a l c o u r t e r r e d 

i n d e t e r m i n i n g t h a t t h e i s s u e w h e t h e r t h e f o r m e r h u s b a n d i s i n 

c o n t e m p t w i t h r e g a r d t o t h e l i f e - i n s u r a n c e p r o v i s i o n o f t h e 

a g r e e m e n t i s moot. The v i o l a t i o n o f t h e agreement i s a 

r e l e v a n t c o n s i d e r a t i o n i n t h e d e t e r m i n a t i o n w h e t h e r t o award 

a t t o r n e y f e e s . We, t h e r e f o r e , r e v e r s e t h e t r i a l c o u r t ' s 

j udgment t o t h e e x t e n t t h a t i t o r d e r e d t h e f o r m e r w i f e t o pay 

t h e f o r m e r h u s b a n d ' s a t t o r n e y f e e s and d e c l i n e d t o o r d e r t h e 

f o r m e r h u s b a n d t o pay t h e f o r m e r w i f e ' s a t t o r n e y f e e s . On 

remand, t h e t r i a l c o u r t i s t o r e c o n s i d e r t h e i s s u e o f a t t o r n e y 

f e e s . 

V I I I . G u a r d i a n ad L i t e m and P a r e n t i n g C o o r d i n a t o r Fees 

The f o r m e r w i f e f i n a l l y a r g u e s t h a t t h e t r i a l c o u r t 

e x c e e d e d i t s d i s c r e t i o n by o r d e r i n g h e r t o pay 50% o f t h e 

g u a r d i a n ad l i t e m ' s f e e and 40% o f t h e p a r e n t i n g c o o r d i n a t o r ' s 

f e e b e c a u s e , she s a y s , t h e f o r m e r h u s b a n d ' s c o n d u c t 

n e c e s s i t a t e d t h e i n v o l v e m e n t o f t h e g u a r d i a n ad l i t e m and t h e 

p a r e n t i n g c o o r d i n a t o r and b e c a u s e t h e f o r m e r h u s b a n d ' s income 

i s g r e a t e r t h a n h e r s . She p o i n t s t o t h e r e p o r t o f t h e 

g u a r d i a n ad l i t e m , w h i c h s t a t e s , i n p e r t i n e n t p a r t : 

"[The f o r m e r w i f e ] has p u t f o r t h a good f a i t h 
a t t e m p t t o t r y t o w o r k w i t h [ t h e f o r m e r h u s b a n d ] i n 
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a c c o m m o d a t i n g h i s v i s i t a t i o n w i t h t h e c h i l d r e n , and 
i n t r y i n g t o pr o m o t e t h e i r r e l a t i o n s h i p w i t h h i m. 
However, I b e l i e v e t h a t i t i s h i g h l y u n l i k e l y t h a t 
any p r o g r e s s w i l l be made u n l e s s and u n t i l [ t h e 
f o r m e r h u s b a n d ] s e e k s t r e a t m e n t f o r h i s a l c o h o l and 
a n g e r i s s u e s . " 

We n o t e , however, t h a t t h e f o r m e r w i f e r e q u e s t e d t h e 

a p p o i n t m e n t o f t h e g u a r d i a n ad l i t e m , and t h e p a r t i e s a g r e e d 

t o t h e a p p o i n t m e n t o f t h e p a r e n t i n g c o o r d i n a t o r . F u r t h e r , 

b e c a u s e t h e p a r t i e s r e a c h e d a s e t t l e m e n t on t h e i s s u e o f 

v i s i t a t i o n , t h e r e was l i m i t e d e v i d e n c e p r e s e n t e d r e g a r d i n g 

t h a t i s s u e . A l t h o u g h t h e f o r m e r h u s b a n d e a r n s s u b s t a n t i a l l y 

more t h a n t h e f o r m e r w i f e , t h e e v i d e n c e o f t h e f o r m e r w i f e ' s 

s p e n d i n g h a b i t s shows t h a t t h e f o r m e r w i f e had more income 

a v a i l a b l e t h a n h e r s t a t e d income i n d i c a t e d . A c c o r d i n g l y , we 

c a n n o t c o n c l u d e t h a t t h e t r i a l c o u r t e x c e e d e d i t s d i s c r e t i o n 

i n i t s a p p o r t i o n m e n t o f t h e f e e s f o r t h e g u a r d i a n ad l i t e m and 

t h e p a r e n t i n g c o o r d i n a t o r . 

C o n c l u s i o n 

B a s e d on t h e f o r e g o i n g , we r e v e r s e t h e t r i a l c o u r t ' s 

j u d g m e n t t o t h e e x t e n t t h a t i t m o d i f i e d t h e f o r m e r h u s b a n d ' s 

v i s i t a t i o n ; h e l d t h e f o r m e r w i f e i n c o n t e m p t f o r f a i l i n g t o 

pay t h e f o r m e r h u s b a n d h i s p o r t i o n o f t h e e q u i t y i n t h e 

m a r i t a l r e s i d e n c e and f o r b o r r o w i n g a d d i t i o n a l f u n d s when she 
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r e f i n a n c e d t h e f i r s t m o r t g a g e on t h e m a r i t a l r e s i d e n c e ; 

d e t e r m i n e d t h e amount o f t h e f o r m e r h u s b a n d ' s p o r t i o n o f t h e 

e q u i t y i n t h e m a r i t a l r e s i d e n c e ; h e l d t h a t t h e f o r m e r w i f e ' s 

c l a i m f o r c o n t e m p t r e g a r d i n g t h e f o r m e r h u s b a n d ' s a l l e g e d 

f a i l u r e t o c o m p l y w i t h t h e p r o v i s i o n o f t h e ag r e e m e n t 

c o n c e r n i n g l i f e i n s u r a n c e was m o o t ; and d e t e r m i n e d t h e 

p a r t i e s ' e n t i t l e m e n t t o a t t o r n e y f e e s . The t r i a l c o u r t ' s 

j u d g m e n t i s a f f i r m e d i n a l l o t h e r r e s p e c t s . We remand t h i s 

c a u s e f o r t h e e n t r y o f a j u d g m e n t i n a c c o r d a n c e w i t h t h i s 

o p i n i o n . 

The f o r m e r w i f e ' s r e q u e s t f o r t h e award o f an a t t o r n e y 

f e e on a p p e a l i s d e n i e d . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED WITH 

INSTRUCTIONS. 

Thompson, P . J . , and P i t t m a n and Thomas, J J . , c o n c u r . 

B r y a n , J . , c o n c u r s i n p a r t , c o n c u r s i n t h e r e s u l t i n 

p a r t , and d i s s e n t s i n p a r t , w i t h w r i t i n g . 

33 



2100023 

BRYAN, J u d g e , c o n c u r r i n g i n p a r t , c o n c u r r i n g i n t h e r e s u l t i n 
p a r t , and d i s s e n t i n g i n p a r t . 

I c o n c u r i n e a c h p a r t o f t h e m ain o p i n i o n t h a t r e v e r s e s 

t h e j u d g m e n t o f t h e t r i a l c o u r t , s p e c i f i c a l l y t h o s e p a r t s o f 

t h e m a i n o p i n i o n r e g a r d i n g : t h e t r i a l c o u r t ' s f a i l u r e t o e n t e r 

a v i s i t a t i o n j u d g m e n t t h a t a c c u r a t e l y r e f l e c t e d t h e a g r e e m e n t 

o f t h e p a r t i e s ; t h e t r i a l c o u r t ' s f i n d i n g t h a t C h e r y l P e r d u e 

Freeman ( " t h e f o r m e r w i f e " ) w i l l f u l l y f a i l e d t o p a y C h a r l e s 

Dewayne Freeman ( " t h e f o r m e r h u s b a n d " ) h i s p o r t i o n o f t h e 

e q u i t y i n t h e f o r m e r m a r i t a l r e s i d e n c e ; t h e t r i a l c o u r t ' s 

f i n d i n g t h a t t h e f o r m e r w i f e w i l l f u l l y v i o l a t e d t h e d i v o r c e 

j u d g m e n t b y b o r r o w i n g a d d i t i o n a l f u n d s when she r e f i n a n c e d t h e 

f i r s t m o r t g a g e on t h e m a r i t a l r e s i d e n c e ; t h e t r i a l c o u r t ' s 

e r r o r i n c a l c u l a t i n g t h e f o r m e r h u s b a n d ' s e q u i t y i n t h e f o r m e r 

m a r i t a l r e s i d e n c e ; t h e t r i a l c o u r t ' s d e t e r m i n a t i o n t h a t t h e 

f o r m e r w i f e ' s c o n t e m p t c l a i m r e l a t i n g t o t h e f o r m e r h u s b a n d ' s 

l i f e - i n s u r a n c e p o l i c y was m o o t ; and t h e a w a r d o f a t t o r n e y ' s 

f e e s t o t h e f o r m e r h u s b a n d . 

A l t h o u g h I b e l i e v e t h a t t h e t r i a l c o u r t e x c e e d e d i t s 

d i s c r e t i o n b y f a i l i n g t o p e r m i t t h e f o r m e r w i f e t o r e q u e s t 

d i s c o v e r y r e l a t e d t o d e t e r m i n i n g t h e f o r m e r h u s b a n d ' s m o n t h l y 

i n c o m e , I a g r e e t h a t t h e r e i s u n d i s p u t e d e v i d e n c e o f t h e 
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f o r m e r h u s b a n d ' s a b i l i t y t o p a y f o r t h e needs o f t h e c h i l d r e n 

and, t h u s , t h a t t h e t r i a l c o u r t ' s e r r o r , i n t h i s p a r t i c u l a r 

i n s t a n c e , was h a r m l e s s . I a l s o a g r e e t h a t t h i s c o u r t c a n n o t 

r e v i e w any o f t h e i s s u e s r a i s e d b y t h e f o r m e r w i f e on a p p e a l 

t h a t were n o t p r o p e r l y p r e s e r v e d f o r t h i s c o u r t ' s r e v i e w . 

R e g a r d i n g t h e p a r t s o f t h e m a i n o p i n i o n c o n c e r n i n g t h e 

r e t r o a c t i v e a p p l i c a t i o n o f t h e m o d i f i e d c h i l d - s u p p o r t a w a r d 

and t h e m e d i c a l e x p e n s e s o f t h e c h i l d r e n , I c o n c u r i n t h e 

r e s u l t o n l y . 

However, I r e s p e c t f u l l y d i s s e n t f r o m t h e r e m a i n i n g 

c o n c l u s i o n s s e t f o r t h i n t h e main o p i n i o n . 
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