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MOORE, Ju d g e . 

M.H. ("the mother") a p p e a l s f r o m a judgment o f t h e Lee 

J u v e n i l e C o u r t ("the j u v e n i l e c o u r t " ) a w a r d i n g l e g a l a nd 

p h y s i c a l c u s t o d y o f V.F. (a d a u g h t e r b o r n on J a n u a r y 16, 
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1 9 9 6 ) , R.F. (a son b o r n on J a n u a r y 4, 1 9 9 8 ) , A.F. (a son b o r n 

on November 9, 1 9 9 9 ) , L.F. (a son b o r n on J a n u a r y 27, 2 0 0 1 ) , 

and F.F. (a d a u g h t e r b o r n on M a r c h 14, 2003) ( c o l l e c t i v e l y , 

" t h e c h i l d r e n " ) t o t h e i r f a t h e r , B.F. We a f f i r m i n p a r t a nd 

r e v e r s e i n p a r t . 

P r o c e d u r a l B a c k g r o u n d 

On May 7, 2010, t h e Lee C o u n t y D e p a r t m e n t o f Human 

R e s o u r c e s ("DHR") f i l e d p e t i t i o n s w i t h t h e j u v e n i l e c o u r t 

a l l e g i n g t h a t t h e c h i l d r e n were d e p e n d e n t b e c a u s e t h e m o t h e r 

and B.F. ("the f a t h e r " ) , who h a d been i n v o l v e d i n a 

r e l a t i o n s h i p f o r 17 y e a r s , h a d r e c e n t l y s e p a r a t e d a nd t h a t t h e 

mo t h e r and t h e f a t h e r d i s a g r e e d as t o w i t h whom t h e c h i l d r e n 

s h o u l d l i v e a nd were e n g a g i n g i n a c t i o n s a d v e r s e l y a f f e c t i n g 

t h e c h i l d r e n ' s w e l f a r e b y " p u l l i n g [ t h e c h i l d r e n ] b a c k and 

f o r t h a nd [ t h e c h i l d r e n ] do n o t have a s t a b l e a nd h e a l t h y 

e n v i r o n m e n t as a r e s u l t . " DHR a l s o a l l e g e d t h a t " t h e m o t h e r 

went t o t h e [ c h i l d r e n ' s ] s c h o o l s w i t h a v i d e o r e c o r d e r t o 

sp e a k w i t h t h e c h i l d r e n a nd r e c o r d them" and t h a t t h e m o t h e r 

"has e x h i b i t e d o t h e r i r r a t i o n a l b e h a v i o r s a nd may ne e d a 

m e n t a l h e a l t h a s s e s s m e n t . " More s p e c i f i c a l l y , DHR a l l e g e d 

t h a t , as t o L.F., t h e m o t h e r h a d r e f u s e d t o p r o v i d e t h e f a t h e r 
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w i t h t h e c h i l d ' s asthma m e d i c a t i o n , w h i c h h a d l e d t o t h e 

c h i l d ' s h o s p i t a l i z a t i o n . 

On May 25, 2010, a f t e r a h e a r i n g , t h e j u v e n i l e c o u r t 

e n t e r e d a p e n d e n t e l i t e o r d e r p l a c i n g t h e c h i l d r e n i n t h e 

t e m p o r a r y c u s t o d y o f t h e f a t h e r , a l l o w i n g t h e m o t h e r o n l y 

s u p e r v i s e d v i s i t a t i o n , and s c h e d u l i n g a f i n a l h e a r i n g f o r 

A u g u s t 20, 2010. The j u v e n i l e c o u r t a p p o i n t e d a g u a r d i a n a d 

l i t e m f o r t h e c h i l d r e n and o r d e r e d t h e m o t h e r t o s u b m i t t o a 

p s y c h o l o g i c a l a s s e s s m e n t . 

On A u g u s t 20, 2010, t h e s c h e d u l e d t r i a l d a t e , t h e 

g u a r d i a n a d l i t e m s o u g h t a c o n t i n u a n c e b e c a u s e t h e m o t h e r ha d 

n o t s u b m i t t e d t o t h e c o u r t - o r d e r e d p s y c h o l o g i c a l a s s e s s m e n t . 

The m o t h e r ' s a p p o i n t e d c o u n s e l o b j e c t e d , a s s e r t i n g t h a t t h e 

f a t h e r a l s o s h o u l d be r e q u i r e d t o u n d e r g o a p s y c h o l o g i c a l 

e v a l u a t i o n . The j u v e n i l e c o u r t c o n t i n u e d t h e t r i a l a n d 

o r d e r e d t h e f a t h e r t o s u b m i t t o a p s y c h o l o g i c a l a s s e s s m e n t . 

On O c t o b e r 5, 2010, t h e m o t h e r was a p p o i n t e d new c o u n s e l ; 

t h a t new a p p o i n t m e n t was made b e c a u s e o f c h a n g e s i n t h e 

j u v e n i l e c o u r t ' s c o n t r a c t w i t h a p p o i n t e d a t t o r n e y s . On 

O c t o b e r 15, 2010, t h e m o t h e r ' s new c o u n s e l r e q u e s t e d a 

c o n t i n u a n c e o f t h e c a s e ; on t h a t same d a t e , t h e m o t h e r ' s new 
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c o u n s e l f i l e d h e r f i r s t d i s c o v e r y r e q u e s t . The j u v e n i l e c o u r t 

g r a n t e d t h e m o t h e r ' s d i s c o v e r y r e q u e s t , b u t i t h e l d i n 

a b e y a n c e h e r r e q u e s t f o r a c o n t i n u a n c e o f t h e f i n a l h e a r i n g ; 

t h e j u v e n i l e c o u r t n o t e d t h a t t h e m o t i o n w o u l d be c o n s i d e r e d 

a t t h e t i m e s c h e d u l e d f o r t r i a l . 

On O c t o b e r 20, 2010, t h e d a t e s c h e d u l e d f o r t h e f i n a l 

h e a r i n g , t h e j u v e n i l e c o u r t d e n i e d t h e m o t h e r ' s m o t i o n t o 

c o n t i n u e . The m o t h e r r a i s e d no o b j e c t i o n t o t h a t r u l i n g and, 

a f t e r b r i e f l y r e v i e w i n g DHR's d i s c o v e r y r e s p o n s e s , i n d i c a t e d 

t h a t she was r e a d y t o p r o c e e d . The c a u s e was t r i e d b e f o r e t h e 

j u v e n i l e c o u r t , w h i c h r e c e i v e d o r e t e n u s e v i d e n c e . 

On O c t o b e r 21, 2010, t h e j u v e n i l e c o u r t e n t e r e d i t s f i n a l 

j u d g m e n t f i n d i n g t h e c h i l d r e n d e p e n d e n t , a w a r d i n g c u s t o d y o f 

t h e c h i l d r e n t o t h e f a t h e r , o r d e r i n g t h e m o t h e r t o pay c h i l d 

s u p p o r t , a l l o w i n g t h e m o t h e r s u p e r v i s e d v i s i t a t i o n , and 

o r d e r i n g DHR t o s u p e r v i s e t h e c a s e f o r t h e p u r p o s e o f 

i m p l e m e n t i n g c o u n s e l i n g f o r t h e m o t h e r and t h e c h i l d r e n . The 

m o t h e r t i m e l y f i l e d h e r n o t i c e o f a p p e a l on O c t o b e r 27, 2010. 

F a c t u a l B a c k g r o u n d 

A t t h e O c t o b e r 20, 2010, h e a r i n g , t h e e v i d e n c e 

e s t a b l i s h e d t h e f o l l o w i n g . F a r r e l l Seymore, t h e p r i n c i p a l a t 
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O p e l i k a M i d d l e S c h o o l , t e s t i f i e d t h a t , on one o c c a s i o n d u r i n g 

t h e s p r i n g o f 2010, b o t h t h e m o t h e r and t h e f a t h e r a r r i v e d a t 

t h e s c h o o l a nd s o u g h t t o c h e c k A.F. and R.F. o u t o f s c h o o l . 

Seymore t e s t i f i e d t h a t t h e s c h o o l was u n s u r e how t o p r o c e e d 

b e c a u s e t h e m o t h e r and t h e f a t h e r were d i s p u t i n g w i t h whom 

A.F. and R.F. s h o u l d l e a v e a n d t h e s c h o o l ' s p a p e r w o r k 

r e g a r d i n g A.F. and R.F. i n d i c a t e d t h a t b o t h p a r e n t s h e l d 

c u s t o d y o f them. B a s e d upon i n s t r u c t i o n s f r o m DHR, Seymore 

a l l o w e d t h e c h i l d r e n t o d e c i d e w i t h whom t h e y w o u l d l e a v e ; 

t h e y c h o s e t o l e a v e w i t h t h e f a t h e r . 1 Seymore t e s t i f i e d t h a t 

b o t h A.F. and R.F. were A/B s t u d e n t s and t h a t , o t h e r t h a n 

t h e i r p a r e n t s ' d i s p u t e r e g a r d i n g c u s t o d y , t h e s c h o o l h a d no 

o t h e r c o m p l a i n t s o r c o n c e r n s r e g a r d i n g them. 

S h e r r i o d a H e a r d , t h e s c h o o l c o u n s e l o r f o r t h e O p e l i k a 

C i t y S c h o o l S y s t e m , t e s t i f i e d t h a t she h a d h a d c o n t a c t w i t h 

V.F. and F.F. i n A p r i l 2010 b e c a u s e t h e y were f r e q u e n t l y 

c o m i n g t o s c h o o l l a t e a nd were l e a v i n g s c h o o l e a r l y a n d i t was 

b e g i n n i n g t o a f f e c t t h e a c a d e m i c p e r f o r m a n c e o f a t l e a s t one 

o f them. H e a r d t e s t i f i e d w i t h o u t o b j e c t i o n t h a t she h a d h e a r d 

1 I t was u n c l e a r f r o m Seymore's t e s t i m o n y w h e t h e r he o r 
a n o t h e r r e p r e s e n t a t i v e o f t h e s c h o o l h a d s p o k e n w i t h DHR. 
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f r o m o t h e r s t h a t t h e m o t h e r h a d a r r i v e d a t t h e s c h o o l w i t h a 

v i d e o camera, w h i c h she h a d u s e d t o v i d e o t a p e V.F. and F . F . ; 

H e a r d , h o w e ver, h a d n o t w i t n e s s e d t h a t i n c i d e n t . H e a r d 

l e a r n e d by t h e e n d o f t h e s c h o o l y e a r t h a t t h e f a t h e r h a d 

r e c e i v e d t e m p o r a r y c u s t o d y o f V.F. and F.F. and t h a t t h e y 

w o u l d be t r a n s f e r r i n g t o a n o t h e r s c h o o l . 

B r i t n e y Ware, a DHR a s s e s s m e n t w o r k e r , f i r s t became 

i n v o l v e d i n t h e c a s e i n F e b r u a r y o r M a r c h 2010 b e c a u s e o f a 

r e p o r t t h a t t h e f a t h e r was s e x u a l l y a b u s i n g two o f t h e male 

c h i l d r e n ; a c c o r d i n g t o Ware, DHR c o u l d n o t s u b s t a n t i a t e t h a t 

r e p o r t and i t was f o u n d t o be " n o t i n d i c a t e d . " D u r i n g t h a t 

i n v e s t i g a t i o n , some o f t h e c h i l d r e n h a d r e p o r t e d t o DHR t h a t 

t h e m o t h e r h a d p h y s i c a l l y a b u s e d them and t h a t t h e y d i d n o t 

want t o r e t u r n home t o h e r . DHR c o u l d n o t s u b s t a n t i a t e t h o s e 

r e p o r t s , a n d t h o s e c l a i m s s u b s e q u e n t l y were f o u n d t o be " n o t 

i n d i c a t e d . " I t was d u r i n g t h e p e n d e n c y o f t h a t i n v e s t i g a t i o n , 

h o w e v e r , t h a t Seymore c o n t a c t e d DHR and r e p o r t e d t h a t t h e 

p a r e n t s were f r e q u e n t l y c h e c k i n g A.F. and R.F. o u t o f s c h o o l 

i n an a t t e m p t t o k e e p them away f r o m t h e o t h e r p a r e n t as p a r t 

o f t h e i r o n g o i n g c u s t o d y d i s p u t e . DHR t h e n f i l e d d e p e n d e n c y 

p e t i t i o n s r e g a r d i n g a l l t h e c h i l d r e n . 
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Ware t e s t i f i e d t h a t she h a d l e a r n e d t h a t one o f t h e 

c h i l d r e n , L . F . , h a d been h o s p i t a l i z e d as a r e s u l t o f a s e v e r e 

asthma a t t a c k ; t h e f a t h e r h a d r e p o r t e d t o Ware t h a t t h e m o t h e r 

h a d r e f u s e d t o p r o v i d e L . F . ' s asthma m e d i c a t i o n s t o h i m . Ware 

t e s t i f i e d t h a t t h e c h i l d r e n h a d i n d i c a t e d t o h e r a p r e f e r e n c e 

t o s t a y w i t h t h e f a t h e r ; a c c o r d i n g t o Ware, t h e c h i l d r e n h a d 

r e p o r t e d t h a t t h e m o t h e r r e g u l a r l y b e a t them w i t h a m e t a l 

b a t o n and made them b a t h e i m m e d i a t e l y upon e n t e r i n g t h e h o u s e . 

Ware a l s o t e s t i f i e d t h a t DHR was c o n c e r n e d t h a t t h e m o t h e r 

m i g h t be e m o t i o n a l l y u n s t a b l e b e c a u s e she h a d l e f t h o s t i l e 

m essages on DHR's a n s w e r i n g m a c h i n e and, a c c o r d i n g t o Ware, 

a p p e a r e d o v e r l y f o c u s e d on t h e f a t h e r r a t h e r t h a n on t h e 

c h i l d r e n . 

Ware o f f e r e d t h e r e s u l t s o f a b a c k g r o u n d c h e c k DHR h a d 

o b t a i n e d on t h e f a t h e r a n d h i s new l i v e - i n p a r a m o u r , M.H. 

B o t h h a d c r i m i n a l b a c k g r o u n d s , b u t b o t h h a d t e s t e d n e g a t i v e 

f o r r e c e n t n a r c o t i c u s e . Ware i n d i c a t e d t h a t DHR h a d no 

r e c o m m e n d a t i o n r e g a r d i n g p l a c e m e n t o f t h e c h i l d r e n . Ware 

t e s t i f i e d t h a t , i f t h e f a t h e r r e c e i v e d c u s t o d y , DHR h a d no 

c o n c e r n s f o r t h e s a f e t y o f t h e c h i l d r e n a nd recommended t h a t 

DHR's f i l e on t h e f a m i l y be c l o s e d . Ware t e s t i f i e d , h o wever, 
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t h a t i f t h e m o t h e r r e c e i v e d c u s t o d y , DHR recommended t h a t t h e 

j u v e n i l e c o u r t o r d e r f a m i l y c o u n s e l i n g and i n d i v i d u a l 

c o u n s e l i n g f o r t h e m o t h e r . 

Ware t e s t i f i e d t h a t , a l t h o u g h t h e m o t h e r r e p e a t e d l y h a d 

a c c u s e d t h e f a t h e r o f c o a c h i n g t h e c h i l d r e n t o make 

a c c u s a t i o n s a g a i n s t h e r , L.F. h a d r e p o r t e d t h a t t h e m o t h e r h a d 

u r g e d L .F. t o l i e t o DHR r e g a r d i n g t h e t y p e o f d i s c i p l i n e u s e d 

b y t h e m o t h e r . Ware a c k n o w l e d g e d t h a t , a l t h o u g h t h e f a t h e r 

h a d been o r d e r e d t o s u b m i t t o a p s y c h o l o g i c a l e x a m i n a t i o n , he 

ha d n o t done s o . 

Ware a d m i t t e d t h a t t h e m o t h e r h a d f i l e d c r i m i n a l c h a r g e s 

a g a i n s t t h e f a t h e r s t e m m i n g f r o m a d o m e s t i c - v i o l e n c e i n c i d e n t 

o c c u r r i n g on A p r i l 29, 2010, b u t , Ware t e s t i f i e d , she 

u n d e r s t o o d t h a t t h o s e c h a r g e s h a d be e n " t h r o w n o u t . " Ware 

a d m i t t e d on c r o s s - e x a m i n a t i o n t h a t t h e m o t h e r c o u l d be f o c u s e d 

on t h e f a t h e r ' s t e n d e n c y t o a c t v i o l e n t l y , r a t h e r t h a n s i m p l y 

b e i n g f o c u s e d on t h e f a t h e r . 

A c c o r d i n g t o t h e f a t h e r ' s t e s t i m o n y , he and t h e m o t h e r 

h a d been i n a r e l a t i o n s h i p o f f and on f o r a p p r o x i m a t e l y 12 

y e a r s ; he l a t e r a d m i t t e d t h a t t h e i r r e l a t i o n s h i p h a d s p a n n e d 

a l o n g e r p e r i o d b u t t h a t t h e i r a c t u a l t i m e t o g e t h e r h a d 
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t o t a l e d o n l y 12 y e a r s . The f a t h e r t e s t i f i e d t h a t he and t h e 

m o t h e r h a d n e v e r m a r r i e d b u t t h a t t h e y h a d l i v e d t o g e t h e r 

s p o r a d i c a l l y . The f a t h e r t e s t i f i e d t h a t , a l t h o u g h he was t h e 

f a t h e r o f t h e f i v e c h i l d r e n a nd h a d been named on t h e 

c h i l d r e n ' s b i r t h c e r t i f i c a t e s , no c o u r t o r d e r r e g a r d i n g 

p a t e r n i t y o r c h i l d s u p p o r t h a d e v e r been e n t e r e d . A c c o r d i n g 

t o t h e f a t h e r , he a n d t h e m o t h e r h a d s e p a r a t e d " f o r g o o d " 

a p p r o x i m a t e l y f i v e y e a r s b e f o r e t h e f i n a l h e a r i n g . When t h e 

f a t h e r h a d l e f t t h e f a m i l y home, a l l t h e c h i l d r e n h a d r e m a i n e d 

w i t h t h e m o t h e r . 

The f a t h e r t e s t i f i e d t h a t , i n O c t o b e r 2009, t h e c h i l d r e n 

h a d t e l e p h o n e d h i m s t a t i n g t h a t t h e m o t h e r h a d l e f t them a l o n e 

f o r two d a y s . A c c o r d i n g t o t h e f a t h e r , he d r o v e t o t h e 

m o t h e r ' s home and, upon f i n d i n g t h e c h i l d r e n u n s u p e r v i s e d , 

t o o k them w i t h h i m . A f t e r he a n d t h e m o t h e r h a d a d i s p u t e 

r e g a r d i n g c u s t o d y o f t h e c h i l d r e n , t h e f a t h e r r e t u r n e d t h r e e 

o f t h e c h i l d r e n t o t h e m o t h e r , b u t he k e p t R . F . and A . F . w i t h 

h i m . 

The f a t h e r t e s t i f i e d t h a t t h e f i r s t t i m e he saw V . F . 

a f t e r he r e t u r n e d h e r t o t h e m o t h e r ' s c u s t o d y , she c o u l d 

b a r e l y w a l k ; V.F. r e p o r t e d t h a t t h e m o t h e r h a d b e a t e n h e r . 
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A f t e r e x a m i n i n g V.F., t h e f a t h e r c o n t a c t e d DHR. The f a t h e r 

t e s t i f i e d t h a t , f r o m t h a t p o i n t f o r w a r d , he a t t e m p t e d t o c h e c k 

t h e c h i l d r e n o u t o f s c h o o l b e f o r e t h e m o t h e r c o u l d g e t t o 

t h e m ; t h e f a t h e r s t a t e d : " I knew t h a t t h e y h a d t o l d on h e r and 

t h e y was s c a r e d . " The f a t h e r t e s t i f i e d t h a t t h e c h i l d r e n d i d 

n o t l i k e t h e s c h o o l s t h e y were a t t e n d i n g a t t h a t t i m e , so he 

w i t h d r e w them a p p r o x i m a t e l y one week b e f o r e t h e e n d o f t h e 

s c h o o l y e a r and e n r o l l e d them e l s e w h e r e . A l t h o u g h t h e m o t h e r 

h a d b e e n a w a r d e d s u p e r v i s e d v i s i t a t i o n w i t h t h e c h i l d r e n , t h e 

f a t h e r t e s t i f i e d t h a t t h e c h i l d r e n d i d n o t want t o c o n t i n u e 

t h o s e v i s i t s b e c a u s e t h e m o t h e r s a i d t h i n g s d u r i n g t h o s e 

v i s i t s t h a t made t h e c h i l d r e n f e e l u n c o m f o r t a b l e . 

The m o t h e r t e s t i f i e d t h a t she a n d t h e f a t h e r b egan l i v i n g 

t o g e t h e r i n 1993 and t h a t t h e y h a d c o n t i n u e d l i v i n g t o g e t h e r 

u n t i l J u n e 2009, when she h a d moved o u t . She t e s t i f i e d t h a t 

t h e c h i l d r e n h a d r e m a i n e d w i t h h e r when she and t h e f a t h e r 

s e p a r a t e d . A c c o r d i n g t o t h e m o t h e r , on December 12, 2009, t h e 

f a t h e r became e n r a g e d b e c a u s e he b e l i e v e d t h a t L . F . ' s h a i r h a d 

been c u t b y a n o t h e r man; t h e m o t h e r t e s t i f i e d t h a t t h e f a t h e r 

" s t a b b e d t h e t i r e s o u t " o f h e r v e h i c l e . A c c o r d i n g t o t h e 

m o t h e r , she h a d t a k e n a t a x i t o buy some " F i x - a - F l a t " and, 
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w h i l e she was gone, t h e f a t h e r h a d t a k e n a l l t h e c h i l d r e n f r o m 

h e r home. The m o t h e r a c k n o w l e d g e d t h a t t h e f a t h e r 

s u b s e q u e n t l y h a d r e t u r n e d t h r e e o f t h e c h i l d r e n t o h e r c u s t o d y 

b u t t h a t A.F. and R.F. h a d r e m a i n e d w i t h t h e f a t h e r . 

The m o t h e r t e s t i f i e d t h a t , e v e n t h o u g h t h e c h i l d r e n h a d 

e x p r e s s e d a p r e f e r e n c e t o s t a y w i t h t h e f a t h e r , she b e l i e v e d 

t h e y s h o u l d r e t u r n t o h e r home. She a g r e e d t o a t t e n d 

c o u n s e l i n g i f n e c e s s a r y . The m o t h e r t e s t i f i e d t h a t , a l t h o u g h 

t h e f a t h e r h a d been a b u s i v e t h r o u g h o u t t h e i r r e l a t i o n s h i p , she 

h a d n o t f i l e d any c h a r g e s a g a i n s t h i m u n t i l 2005; she 

t e s t i f i e d t h a t , r a t h e r t h a n f i l i n g c h a r g e s , she h a d begun 

w o r k i n g w i t h a d o m e s t i c - v i o l e n c e i n t e r v e n t i o n c e n t e r . The 

m o t h e r t e s t i f i e d t o v a r i o u s d o m e s t i c - v i o l e n c e i n c i d e n t s t h a t 

h a d o c c u r r e d t h r o u g h o u t h e r r e l a t i o n s h i p w i t h t h e f a t h e r . 

The m o t h e r d e n i e d t h a t she made t h e r e p o r t t o DHR 

a l l e g i n g t h a t t h e f a t h e r was s e x u a l l y a b u s i n g two o f t h e male 

c h i l d r e n . A c c o r d i n g t o t h e m o t h e r , t h e d a u g h t e r o f t h e 

f a t h e r ' s c u r r e n t g i r l f r i e n d h a d made t h a t r e p o r t . The m o t h e r 

d e n i e d t h e f a t h e r ' s v e r s i o n o f e v e n t s r e g a r d i n g L . F . ' s 

h o s p i t a l i z a t i o n a nd h i s asthma m e d i c a t i o n . She a l s o t e s t i f i e d 
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t h a t she n e v e r r e c e i v e d a t e l e p h o n e c a l l i n f o r m i n g h e r t h a t 

L . F . h a d b e e n h o s p i t a l i z e d . 

The m o t h e r d e n i e d t h e c h i l d r e n ' s r e p o r t s t h a t she h a d 

b e a t e n them w i t h a b a t o n ; t h e m o t h e r t e s t i f i e d t h a t she h a d 

u s e d a m e t a l s p o o n , m e a s u r i n g 18 i n c h e s l o n g , as a p a d d l e i n 

an a t t e m p t t o d i s c i p l i n e t h e c h i l d r e n . The m o t h e r a l s o d e n i e d 

t h a t t h e c h i l d r e n h a d b e e n unhappy a t t h e i r s c h o o l s . 

The m o t h e r t e s t i f i e d t h a t she b e l i e v e d t h a t t h e f a t h e r 

was p r e v e n t i n g t h e c h i l d r e n f r o m s e e i n g h e r and c o n t a c t i n g h e r 

and t h a t , as l o n g as t h e y were i n h i s c u s t o d y , she w o u l d be 

u n a b l e t o have a r e l a t i o n s h i p w i t h them. She t e s t i f i e d t h a t 

i f t h e c h i l d r e n c o u l d n o t be r e t u r n e d t o h e r , she b e l i e v e d 

t h a t t h e y s h o u l d be p l a c e d i n f o s t e r c a r e so t h e y c o u l d be i n 

a n e u t r a l e n v i r o n m e n t . 

D.F., t h e m o t h e r ' s o l d e s t c h i l d , who was 20 y e a r s o l d a t 

t h e t i m e o f t h e h e a r i n g and who i s n o t t h e f a t h e r ' s b i o l o g i c a l 

c h i l d , t e s t i f i e d t h a t he h a d come t o t h e h e a r i n g t o e n s u r e 

t h a t h i s b r o t h e r s and s i s t e r s were s a f e . A c c o r d i n g t o D.F., 

t h e c h i l d r e n h a d t o l d h i m s t o r i e s o f p h y s i c a l abuse a t t h e 

hands o f t h e m o t h e r , w h i c h he s a i d he b e l i e v e d . He t e s t i f i e d 

t h a t he h a d b e e n removed f r o m h i s m o t h e r ' s home as a m i n o r and 
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h a d b e e n p l a c e d i n f o s t e r c a r e b e c a u s e o f p h y s i c a l a n d 

e m o t i o n a l abuse b y t h e m o t h e r . He d e s c r i b e d an i n c i d e n t t h a t 

o c c u r r e d when he was a c h i l d t h a t h a d r e s u l t e d i n h i s 

r e c e i v i n g s t i t c h e s a f t e r t h e m o t h e r h i t h i m i n t h e h e a d w i t h 

a h i g h - h e e l e d s h o e . 

D.F. t e s t i f i e d t h a t he h a d l a s t s t a y e d i n t h e m o t h e r ' s 

home two y e a r s b e f o r e t h e f i n a l h e a r i n g , f o r a p p r o x i m a t e l y a 

week; D.F. a c k n o w l e d g e d t h a t he a n d t h e m o t h e r h a d n o t p a r t e d 

on good t e r m s . D.F. t e s t i f i e d t h a t he b e l i e v e d t h a t t h e 

m o t h e r n e e d e d c o u n s e l i n g . A c c o r d i n g t o D.F., when he was 

y o u n g e r , t h e f a t h e r h a d s e r v e d as a p a r e n t a l f i g u r e t o h i m ; 

D.F. t e s t i f i e d t h a t t h e f a t h e r h a d n e v e r a b u s e d o r m i s t r e a t e d 

h i m i n any w a y . 

The m o t h e r ' s w r i t t e n p s y c h o l o g i c a l a s s e s s m e n t , d a t e d 

O c t o b e r 15, 2010, was a d m i t t e d i n t o e v i d e n c e . I n t h a t 

a s s e s s m e n t , t h e p s y c h o l o g i s t i d e n t i f i e d t h e m o t h e r as h a v i n g 

a l a r g e number o f a n t i s o c i a l p e r s o n a l i t y c h a r a c t e r i s t i c s . The 

p s y c h o l o g i s t , h owever, n o t e d t h a t t h e m o t h e r seemed t o 

g e n u i n e l y d e s i r e t o p a r e n t h e r c h i l d r e n ; t h e p s y c h o l o g i s t 

recommended t h a t t h e m o t h e r a t t e n d p a r e n t i n g c l a s s e s , b u t she 
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s t a t e d t h a t she f o u n d no r e a s o n t o r e q u i r e t h e m o t h e r ' s 

v i s i t a t i o n w i t h t h e c h i l d r e n t o be s u p e r v i s e d . 

The j u v e n i l e c o u r t a l s o a d m i t t e d i n t o e v i d e n c e w i t h o u t 

o b j e c t i o n l e t t e r s a l l e g e d l y w r i t t e n b y t h e c h i l d r e n and 

a d d r e s s e d t o t h e c o u r t . I n t h o s e l e t t e r s , t h e c h i l d r e n 

e x p r e s s e d t h a t t h e y l o v e d t h e m o t h e r b u t t h a t she f r e q u e n t l y 

u s e d a m e t a l b a t o n and m e t a l spoon t o b e a t them and h a d " b o d y 

slammed" them, h i t them w i t h h e r f i s t s , a n d b u s t e d t h e i r l i p s 

w h i l e d i s c i p l i n i n g them f o r s u c h " i n f r a c t i o n s " as l o s i n g h a i r 

r i b b o n s and i n a d v e r t e n t l y t o u c h i n g t h e s i n k w h i l e w a s h i n g 

t h e i r h a n d s . The c h i l d r e n a l s o i n d i c a t e d t h a t t h e m o t h e r made 

them b a t h e i m m e d i a t e l y upon e n t e r i n g t h e h o u s e . A l l t h e 

c h i l d r e n i n d i c a t e d t h a t t h e y w i s h e d t o r e m a i n w i t h t h e f a t h e r . 

A n a l y s i s 

The m o t h e r f i r s t a r g u e s t h a t t h e j u v e n i l e c o u r t l a c k e d 

s u b j e c t - m a t t e r j u r i s d i c t i o n . S p e c i f i c a l l y , t h e m o t h e r 

m a i n t a i n s t h a t t h e c a s e i n v o l v e d o n l y a c u s t o d y d i s p u t e 

b e t w e e n t h e m o t h e r and t h e f a t h e r and t h a t t h e j u v e n i l e c o u r t 

a c t u a l l y a d j u d i c a t e d a p u r e c u s t o d y d i s p u t e b e t w e e n p a r e n t s , 

w h i c h i t h a d no a u t h o r i t y t o d o . The m o t h e r f u r t h e r c o n t e n d s 

t h a t DHR d i d n o t p r e s e n t c l e a r and c o n v i n c i n g e v i d e n c e o f t h e 
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d e p e n d e n c y o f t h e c h i l d r e n . We c o n s i d e r t h o s e two i s s u e s 

t o g e t h e r . 

The j u v e n i l e c o u r t f i r s t o b t a i n e d j u r i s d i c t i o n o v e r t h e 

c a s e b a s e d on d e p e n d e n c y p e t i t i o n s f i l e d b y DHR. I n t h o s e 

p e t i t i o n s , DHR e s s e n t i a l l y a l l e g e d t h a t n e i t h e r t h e f a t h e r n o r 

t h e m o t h e r was c a p a b l e o f p r o p e r l y c a r i n g f o r t h e c h i l d r e n a nd 

t h a t t h e c h i l d r e n n e e d e d t h e p r o t e c t i o n o f t h e s t a t e . The 

s p e c i f i c a l l e g a t i o n s i n DHR's p e t i t i o n s , o u t l i n e d a b o v e , 

c l e a r l y s e t f o r t h a c l a i m b y a t h i r d p a r t y , i . e . , a p a r t y 

o t h e r t h a n t h e p a r e n t s , t h a t t h e c h i l d r e n were d e p e n d e n t . See  

B.R.G. v. G.L.M., 57 So. 3d 137, 140-41 ( A l a . C i v . App. 2 0 1 0 ) ; 

see a l s o § 1 2 - 1 5 - 1 0 2 ( 8 ) a . 6 . & 8. ( d e f i n i n g " d e p e n d e n t c h i l d " ) . 

A t t h a t p o i n t , t h e c a s e d i d n o t i n v o l v e m e r e l y "a c u s t o d y 

d i s p u t e b e t w e e n p a r e n t s , " w h i c h w o u l d f a l l o u t s i d e t h e 

d e p e n d e n c y j u r i s d i c t i o n o f t h e j u v e n i l e c o u r t . See § 12-15¬

114 ( a ) , A l a . Code 1975. 

D u r i n g t h e l i t i g a t i o n , DHR a p p a r e n t l y c h a n g e d i t s 

p o s i t i o n , o f f e r i n g e v i d e n c e i n d i c a t i n g t h a t t h e f a t h e r c o u l d 

p r o p e r l y c a r e f o r t h e c h i l d r e n . DHR d i d n o t , ho w e v e r , 

f o r m a l l y w i t h d r a w i t s d e p e n d e n c y p e t i t i o n s and i t a p p e a r e d a t 

t r i a l w i t h w i t n e s s e s . I n h e r b r i e f t o t h i s c o u r t , t h e m o t h e r 
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a r g u e s g e n e r a l l y t h a t DHR d i d n o t p r e s e n t c l e a r a nd c o n v i n c i n g 

e v i d e n c e o f t h e d e p e n d e n c y o f t h e c h i l d r e n , b u t h e r argument 

r e s t s p r i m a r i l y on t h e p r o p o s i t i o n t h a t DHR a t t e m p t e d o n l y t o 

p r o v e t h e f a c t s a l l e g e d i n i t s p e t i t i o n s , w h i c h t h e m o t h e r 

m a i n t a i n s do n o t r i s e t o t h e l e v e l o f d e p e n d e n c y . 2 As s t a t e d 

a b o v e , t h o s e a l l e g a t i o n s , i f p r o v e n b y c l e a r a nd c o n v i n c i n g 

e v i d e n c e , w o u l d have e s t a b l i s h e d t h e d e p e n d e n c y o f t h e 

c h i l d r e n . F u r t h e r m o r e , and c o n t r a r y t o t h e m o t h e r ' s 

c o n t e n t i o n , DHR d i d n o t l i m i t i t s e v i d e n c e t o t h e a l l e g a t i o n s 

i n i t s p e t i t i o n s ; DHR a l s o p r o v e d t h a t t h e m o t h e r h a d 

p h y s i c a l l y a b u s e d t h e c h i l d r e n . See M.M.S. v. D.W., 735 So. 

2d 1230, 1232 ( A l a . C i v . App. 1 999) ("However, c o n t r a r y t o t h e 

m o t h e r ' s argument, t h e j u v e n i l e c o u r t can f i n d a c h i l d 

d e p e n d e n t b a s e d upon g r o u n d s n o t a s s e r t e d i n t h e d e p e n d e n c y 

p e t i t i o n . M a r t i n v. S t a t e Dep't o f Human R e s o u r c e s , 502 So. 

2d 769, 770 ( A l a . C i v . App. 1987) ( s t a t i n g t h a t t h i s c o u r t d i d 

no t need t o ' f i n d t h a t t h e De p a r t m e n t [ o f Human R e s o u r c e s ] 

p r o v e d t h e s p e c i f i c g r o u n d s a l l e g e d i n t h e p e t i t i o n s b e c a u s e 

2The m o t h e r does n o t a r g u e t h a t t h e c h i l d r e n c o u l d n o t be 
f o u n d d e p e n d e n t b e c a u s e t h e f a t h e r was c a p a b l e o f p r o p e r l y 
c a r i n g f o r them. See T.K. v. M.G., [Ms. 2091162, A p r i l 1, 
2011] So. 3d , ( A l a . C i v . App. 2011) (Moore, J . , 
d i s s e n t i n g ) . Hence, we c o n s i d e r t h a t i s s u e t o be w a i v e d . 
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we [ f o u n d ] t h a t t h e j u v e n i l e c o u r t had o t h e r s u f f i c i e n t 

g r o u n d s f o r d e t e r m i n i n g t h a t t h e c h i l d r e n a r e d e p e n d e n t . ' ) . " ) . 

B a s e d p a r t i a l l y on t h a t e v i d e n c e , t h e j u v e n i l e c o u r t 

u l t i m a t e l y d e c i d e d i n i t s O c t o b e r 21, 2010, j u dgment t h a t t h e 

c h i l d r e n were d e p e n d e n t . 

Hence, we c o n c l u d e t h a t t h e j u v e n i l e c o u r t d i d n o t 

a d j u d i c a t e t h e i s s u e o f w h i c h o f t h e two p a r e n t s s h o u l d have 

c u s t o d y o f t h e c h i l d r e n , i . e . , a mere c u s t o d y d i s p u t e b e t w e e n 

t h e p a r e n t s ; r a t h e r , i t d e c i d e d , i n i t i a l l y , w h e t h e r t h e 

c h i l d r e n were d e p e n d e n t w i t h i n t h e m e a n i n g o f § 12-15-102 and, 

s e c o n d a r i l y , w h i c h c u s t o d i a l d i s p o s i t i o n w o u l d p r o t e c t t h e 

s a f e t y and w e l f a r e o f t h e c h i l d r e n . We c o n c l u d e t h a t t h e 

j u v e n i l e c o u r t h a d ample e v i d e n c e b e f o r e i t f r o m w h i c h t o make 

e a c h d e t e r m i n a t i o n and t h a t i t a c t e d p r o p e r l y p u r s u a n t t o i t s 

d e p e n d e n c y j u r i s d i c t i o n . 

A l t h o u g h r e c o g n i z i n g t h a t m o t i o n s t o c o n t i n u e a r e 

d i s f a v o r e d and a r e s u b j e c t t o a t r i a l c o u r t ' s d i s c r e t i o n , t h e 

m o t h e r n e x t a s s e r t s t h a t t h e j u v e n i l e c o u r t e x c e e d e d i t s 

d i s c r e t i o n i n f a i l i n g t o g r a n t h e r m o t i o n t o c o n t i n u e t h e 

f i n a l h e a r i n g . The m o t h e r a r g u e s t h a t , on t h e d a t e s c h e d u l e d 

f o r t h e f i n a l h e a r i n g , h e r n e w l y a p p o i n t e d c o u n s e l h a d j u s t 
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r e c e i v e d d i s c o v e r y r e s p o n s e s f r o m DHR and h a d j u s t r e c e i v e d 

t h e r e s u l t s o f t h e m o t h e r ' s m e n t a l - h e a l t h e v a l u a t i o n . The 

m o t h e r a l s o a s s e r t s t h a t t h e j u v e n i l e c o u r t ' s s t a t e d r e a s o n 

f o r d e n y i n g h e r m o t i o n t o c o n t i n u e was u n f o u n d e d . 

We n e e d n o t a d d r e s s t h i s a rgument b e c a u s e t h e m o t h e r 

f a i l e d t o p r e s e r v e t h i s i s s u e f o r a p p e l l a t e r e v i e w . A t t h e 

f i n a l h e a r i n g , t h e m o t h e r ' s c o u n s e l a g r e e d w i t h t h e j u v e n i l e 

c o u r t t h a t , i f she were a l l o w e d a s h o r t p e r i o d t o r e v i e w t h e 

d i s c o v e r y r e s p o n s e s and t h e r e s u l t s o f t h e m o t h e r ' s m e n t a l -

h e a l t h e v a l u a t i o n , she w o u l d be p r e p a r e d t o p r o c e e d w i t h t h e 

h e a r i n g . A f t e r t h e j u v e n i l e c o u r t a l l o w e d t h e m o t h e r ' s 

c o u n s e l t i m e f o r t h e r e q u e s t e d r e v i e w , c o u n s e l r e p r e s e n t e d t o 

t h e j u v e n i l e c o u r t t h a t she was r e a d y t o p r o c e e d . Thus, t h e 

m o t h e r ' s c o u n s e l f a i l e d t o l o d g e an o b j e c t i o n t o t h e j u v e n i l e 

c o u r t ' s r u l i n g on h e r m o t i o n . 

By f a i l i n g t o o b j e c t t o t h e j u v e n i l e c o u r t ' s r u l i n g on 

h e r m o t i o n , t h e m o t h e r w a i v e d any e r r o r i n t h a t r u l i n g . See, 

e.g., Sea C a lm S h i p p i n g Co., S.A. v. C o o k s , 565 So. 2d 212, 

216 ( A l a . 1990) ( r e f u s i n g t o a d d r e s s a l l e g e d e r r o r i n t h e 

t r i a l c o u r t ' s r u l i n g b e c a u s e no o b j e c t i o n was r a i s e d ; n o t i n g 

t h a t a t r i a l c o u r t w i l l n o t be h e l d i n e r r o r u n l e s s t h a t c o u r t 
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has b e e n a p p r i s e d o f i t s a l l e g e d e r r o r and has b e e n g i v e n t h e 

o p p o r t u n i t y t o a c t t h e r e o n ) ; and H o e f e r v. S n e l l g r o v e , 288 

A l a . 407, 409, 261 So. 2d 431, 434 (1972) ( " I t i s a w e l l -

s e t t l e d p r i n c i p l e o f l a w t h a t m a t t e r s n o t o b j e c t e d t o c a n n o t 

be c o n s i d e r e d f o r t h e f i r s t t i m e on a p p e a l . " ) . We, t h e r e f o r e , 

n e e d n o t a d d r e s s t h e m o t h e r ' s argument on t h i s i s s u e f u r t h e r . 

The m o t h e r n e x t a s s e r t s t h a t she was n o t a f f o r d e d h e r 

d u e - p r o c e s s r i g h t t o n o t i c e o f t h e a l l e g a t i o n s a g a i n s t h e r . 

More s p e c i f i c a l l y , t h e m o t h e r a r g u e s t h a t b e c a u s e t h e 

d e p e n d e n c y p e t i t i o n s d i d n o t a l l e g e p h y s i c a l abuse as a b a s i s 

f o r t h e c h i l d r e n ' s d e p e n d e n c y , she h a d no r e a s o n t o b e l i e v e 

t h a t t h o s e a l l e g a t i o n s o f p h y s i c a l a b u s e w o u l d be a d d r e s s e d a t 

t h e d e p e n d e n c y h e a r i n g and, t h e r e f o r e , she was n o t g i v e n t h e 

o p p o r t u n i t y t o a d e q u a t e l y p r e p a r e a d e f e n s e t o s u c h 

a l l e g a t i o n s . 

The m o t h e r , however, f a i l e d t o a s s e r t any c o n s t i t u t i o n a l 

c h a l l e n g e i n t h e j u v e n i l e c o u r t , and, as a r e s u l t , she has 

w a i v e d t h i s c o n s t i t u t i o n a l i s s u e f o r a p p e l l a t e r e v i e w . 

"Even c o n s t i t u t i o n a l i s s u e s must be p r o p e r l y 
p r e s e r v e d f o r a p p e l l a t e r e v i e w . Brown v. S t a t e , 705 
So. 2d 871, 875 ( A l a . C r i m . App. 1 9 9 7 ) . 'Due p r o c e s s 
does n o t o v e r r i d e t h e b a s i c l a w o f p r e s e r v a t i o n , ... 
and t h e i s s u e must f i r s t be p r e s e n t e d t o t h e t r i a l 
c o u r t b e f o r e i t w i l l be r e v i e w e d on d i r e c t a p p e a l . ' 
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B o g l i n v. S t a t e , 840 So. 2d 926, 929 ( A l a . C r i m . 
App. 2 0 0 2 ) . " 

B y r d v. S t a t e , 10 So. 3d 624, 626-27 ( A l a . C r i m . App. 2 0 0 8 ) . 

See a l s o C o n s o l i d a t e d P i p e & S u p p l y Co. v. C i t y o f B e s s e m e r , 

[Ms. 2090095, Dec. 30, 2010] So. 3d , ( A l a . C i v . 

App. 2010) ( q u o t i n g U n i t e d S e r v s . A u t o . A s s ' n v. Wade, 544 So. 

2d 905, 917 ( A l a . 1989)) ( " ' c o n s t i t u t i o n a l i s s u e s may n o t be 

r a i s e d f o r t h e f i r s t t i m e i n a p o s t - j u d g m e n t m o t i o n ' " ) . 

B e c a u s e t h e m o t h e r f a i l e d t o p r e s e r v e h e r c o n s t i t u t i o n a l 

c h a l l e n g e f o r a p p e l l a t e r e v i e w , we n e e d n o t a d d r e s s i t 

f u r t h e r . 3 

The m other n e x t a s s e r t s t h a t i t was n o t i n t h e c h i l d r e n ' s 

b e s t i n t e r e s t t o be p l a c e d i n t h e i r f a t h e r ' s c u s t o d y . 

A l t h o u g h t h e m other f a i l s t o c i t e r e l e v a n t c a s e l a w i n s u p p o r t 

o f h e r a rgument, we n o t e t h a t , i n W.T.H. v. M.M.M., 915 So. 2d 

64, 71 ( A l a . C i v . App. 2 0 0 5 ) , t h i s c o u r t s t a t e d : " I n m a k i n g a 

c u s t o d i a l d i s p o s i t i o n o f a c h i l d who i s f o u n d t o be d e p e n d e n t , 

t h e t r i a l c o u r t may '"choose t h a t a l t e r n a t i v e w h i c h i t f i n d s 

3We a l s o c o n c l u d e t h a t t h e i s s u e o f p h y s i c a l abuse o f t h e 
c h i l d r e n a t t h e m o t h e r ' s h a n d was t r i e d by t h e i m p l i e d c o n s e n t 
o f t h e p a r t i e s . M u l t i p l e w i t n e s s e s t e s t i f i e d t o s u c h abuse a t 
t h e f i n a l h e a r i n g ; h o w e v e r, t h e m o t h e r r a i s e d no o b j e c t i o n t o 
t h a t t e s t i m o n y . See R u l e 1 5 ( b ) , A l a . R. C i v . P. 
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t o be i n t h e b e s t i n t e r e s t s o f t h e [ d e p e n d e n t c h i l d ] . " ' [W.T.  

v. S t a t e D e p a r t m e n t o f Human Res., 707 So. 2d 647,] 651 [ ( A l a . 

C i v . App. 1997)] ( q u o t i n g W a l l a c e v. P o l l a r d , 532 So. 2d 632, 

633 ( A l a . C i v . App. 1 9 8 8 ) ) . " See a l s o A l a . Code 1975, § 12-

15-314(a) ( a d d r e s s i n g t h e o p t i o n s a v a i l a b l e t o t h e j u v e n i l e 

c o u r t , once i t has d e t e r m i n e d t h a t a c h i l d i s d e p e n d e n t ) . 

B a s e d upon t h e e v i d e n c e b e f o r e i t , t h e j u v e n i l e c o u r t 

c o u l d have f o u n d t h a t t h e c h i l d r e n had e x p r e s s e d a p r e f e r e n c e 

f o r b e i n g i n t h e f a t h e r ' s c u s t o d y ; t h a t DHR had no c o n c e r n s 

w i t h t h e c h i l d r e n ' s s a f e t y w h i l e i n t h e f a t h e r ' s c u s t o d y ; 

t h a t , d e s p i t e h i s c r i m i n a l b a c k g r o u n d and t h e a l l e g a t i o n s o f 

d o m e s t i c abuse a s s e r t e d by t h e m o t h e r , t h e f a t h e r was w i l l i n g 

and c a p a b l e o f p r o v i d i n g a s u i t a b l e and s t a b l e home f o r t h e 

c h i l d r e n ; and t h a t t h e c h i l d r e n a p p e a r e d t o have t h r i v e d u n d e r 

t h e j u v e n i l e c o u r t ' s p e n d e n t e l i t e c u s t o d y award t o t h e 

f a t h e r . Thus, t h e j u v e n i l e c o u r t had b e f o r e i t s u f f i c i e n t 

e v i d e n c e f r o m w h i c h i t c o u l d have d e t e r m i n e d t h a t t h e b e s t 

i n t e r e s t s o f t h e c h i l d r e n w o u l d be s e r v e d by an award o f 

c u s t o d y t o t h e f a t h e r . We, t h e r e f o r e , r e j e c t t h e m o t h e r ' s 

argument t h a t t h e j u v e n i l e c o u r t e x c e e d e d i t s d i s c r e t i o n i n 

p l a c i n g t h e c h i l d r e n i n t h e f a t h e r ' s c u s t o d y . 
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As h e r f i n a l i s s u e , t h e m o t h e r a s s e r t s t h a t t h e j u v e n i l e 

c o u r t e x c e e d e d i t s d i s c r e t i o n i n o r d e r i n g h e r v i s i t a t i o n w i t h 

t h e c h i l d r e n t o be s u p e r v i s e d and t h a t t h e j u v e n i l e c o u r t 

e x c e e d e d i t s d i s c r e t i o n by f a i l i n g t o s u f f i c i e n t l y s p e c i f y t h e 

t e r m s o f t h a t v i s i t a t i o n . We a g r e e o n l y as t o t h e l a t t e r p a r t 

o f h e r a rgument. 

The g u i d i n g p r i n c i p l e i n d e t e r m i n i n g v i s i t a t i o n w i t h a 

c h i l d who has been f o u n d d e p e n d e n t and b r o u g h t u n d e r t h e 

j u r i s d i c t i o n and p r o t e c t i o n o f t h e j u v e n i l e c o u r t i s t h e 

c h i l d ' s b e s t i n t e r e s t . See Y.N. v. J e f f e r s o n C o u n t y Dep't o f 

Human Res., [Ms. 2090832, J a n . 14, 2011] So. 3d , 

( A l a . C i v . App. 2 0 1 1 ) . "The t r i a l c o u r t has b r o a d d i s c r e t i o n 

i n d e t e r m i n i n g t h e v i s i t a t i o n r i g h t s o f a n o n c u s t o d i a l p a r e n t , 

and i t s d e c i s i o n i n t h i s r e g a r d w i l l n o t be r e v e r s e d a b s e n t an 

abuse o f d i s c r e t i o n . " C a r r v. B r o y l e s , 652 So. 2d 299, 303 

( A l a . C i v . App. 1 9 9 4 ) . I n e x e r c i s i n g i t s d i s c r e t i o n o v e r 

v i s i t a t i o n m a t t e r s , " ' [ t ] h e t r i a l c o u r t i s e n t r u s t e d t o 

b a l a n c e t h e r i g h t s o f t h e p a r e n t s w i t h t h e c h i l d ' s b e s t 

i n t e r e s t s t o f a s h i o n a v i s i t a t i o n award t h a t i s t a i l o r e d t o 

t h e s p e c i f i c f a c t s and c i r c u m s t a n c e s o f t h e i n d i v i d u a l c a s e . ' " 

R a t l i f f v. R a t l i f f , 5 So. 3d 570, 586 ( A l a . C i v . App. 2008) 
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( q u o t i n g N a u d i t t v. Haddock, 882 So. 2d 364, 367 ( A l a . C i v . 

App. 2003) ( p l u r a l i t y o p i n i o n ) ) . 

T h i s c o u r t p r e v i o u s l y has a d d r e s s e d t h e a p p r o p r i a t e n e s s 

o f r e q u i r i n g a n o n c u s t o d i a l p a r e n t ' s v i s i t a t i o n t o be 

s u p e r v i s e d when n e c e s s a r y t o p r o t e c t t h e c h i l d r e n f r o m an 

u n r e a s o n a b l e r i s k o f p h y s i c a l o r e m o t i o n a l harm e m a n a t i n g f r o m 

t h e c o n d i t i o n o f t h e p a r e n t . See, e.g., P r a t t v. P r a t t , 56 

So. 3d 638, 642 ( A l a . C i v . App. 2010) ( s u p e r v i s e d v i s i t a t i o n 

r e c o g n i z e d as a p p r o p r i a t e t o a d d r e s s r i s k o f harm t o c h i l d r e n 

p o s e d by m o t h e r ' s a d d i c t i o n t o p a i n m e d i c a t i o n ) . A t r i a l 

c o u r t may n o t , h owever, " ' s e l e c t [ ] an o v e r l y b r o a d r e s t r i c t i o n 

t h a t does more t h a n a d d r e s s a p a r t i c u l a r c o n c e r n and t h e r e b y 

u n d u l y i n f r i n g e [ ] upon t h e p a r e n t - c h i l d r e l a t i o n s h i p . ' " Lee  

v. L e e , 49 So. 3d 211, 214 ( A l a . C i v . App. 2010) ( q u o t i n g 

J a c k s o n v. J a c k s o n , 999 So. 2d 488, 494-95 ( A l a . C i v . App. 

2 0 0 7 ) ) . 

I n i t s f i n a l j u d g m e n t , t h e j u v e n i l e c o u r t o r d e r e d t h e 

m o t h e r ' s v i s i t a t i o n w i t h t h e c h i l d r e n t o be s u p e r v i s e d and 

o r d e r e d t h a t i t t a k e p l a c e a t " F a m i l y C o n n e c t i o n s . " B e c a u s e 

t h e e v i d e n c e was s u f f i c i e n t t o s u p p o r t a f i n d i n g t h a t t h e 

m o t h e r had p h y s i c a l l y a b u s e d t h e c h i l d r e n , i t c a n n o t be 
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s e r i o u s l y d i s p u t e d t h a t t h e j u v e n i l e c o u r t a c t e d w i t h i n i t s 

d i s c r e t i o n i n r e q u i r i n g t h e m o t h e r ' s v i s i t a t i o n t o be 

s u p e r v i s e d . 

The j u v e n i l e c o u r t , however, f a i l e d t o s p e c i f y d a t e s and 

t i m e s f o r t h e m o t h e r ' s v i s i t a t i o n . T h u s, t h e mother has no 

p a r t i c u l a r s c h e d u l e a p p l i c a b l e t o h e r v i s i t a t i o n w i t h t h e 

c h i l d r e n . A t t h e f i n a l h e a r i n g , t h e mo t h e r t e s t i f i e d t h a t she 

had e n c o u n t e r e d d i f f i c u l t y e x e r c i s i n g h e r v i s i t a t i o n w i t h t h e 

c h i l d r e n a t F a m i l y C o n n e c t i o n s ; she e x p l a i n e d t h a t t h e 

c h i l d r e n h ad been a l l o w e d t o a b r u p t l y end t h e v i s i t a t i o n 

s e s s i o n s t h e r e and t h a t , on some o c c a s i o n s , t h e c h i l d r e n had 

n o t been p r e s e n t f o r v i s i t a t i o n a t a l l . W i t h o u t a d e f i n i t i v e 

s c h e d u l e , t h e mo t h e r has no r e a s o n a b l e e x p e c t a t i o n o f 

v i s i t a t i o n o r r i g h t s t o r e l y on and she i s u n r e a s o n a b l y 

hampered i n m a i n t a i n i n g o r r e b u i l d i n g a r e l a t i o n s h i p w i t h t h e 

c h i l d r e n . As t h i s c o u r t has r e c o g n i z e d , a t r i a l c o u r t e x c e e d s 

i t s d i s c r e t i o n when i t f a i l s t o p r o v i d e a s p e c i f i c s c h e d u l e o f 

v i s i t a t i o n f o r a n o n c u s t o d i a l p a r e n t o r when i t a l l o w s a t h i r d 

p a r t y c o m p l e t e d i s c r e t i o n o v e r t h a t s c h e d u l e o f v i s i t a t i o n . 

See P r a t t , 56 So. 3d a t 644-45 ( c i t i n g numerous c a s e s ) . 
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B e c a u s e t h e j u v e n i l e c o u r t ' s j u d g m e n t f a i l e d t o s e t f o r t h 

a s p e c i f i c v i s i t a t i o n s c h e d u l e f o r t h e m o t h e r , we r e v e r s e t h a t 

a s p e c t o f t h e j u d g m e n t , and we remand t h e c a u s e t o t h e 

j u v e n i l e c o u r t f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s 

o p i n i o n . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 
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