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PER CURIAM. 

Joh n E. V a j n e r , J r . ("the f o r m e r h u s b a n d " ) , a p p e a l s f r o m 

a judgment o f t h e M o b i l e C i r c u i t C o u r t h o l d i n g h i m i n c o n t e m p t 

o f c o u r t f o r f a i l i n g t o pay p e r i o d i c a l i m o n y , a w a r d i n g Suzanne 

P. V a j n e r ("the f o r m e r w i f e " ) a p e r i o d i c - a l i m o n y a r r e a r a g e o f 
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$24,420, d e n y i n g h i s r e q u e s t f o r a t e m p o r a r y s u s p e n s i o n o f 

h i s o b l i g a t i o n t o make p e r i o d i c - a l i m o n y p a y m e n t s , and d e n y i n g 

h i s r e q u e s t f o r a m o d i f i c a t i o n o f t h e f o r m e r w i f e ' s c h i l d -

s u p p o r t o b l i g a t i o n . We a f f i r m . 

F a c t s and P r o c e d u r a l H i s t o r y 

On September 4, 2008, t h e t r i a l c o u r t e n t e r e d an o r d e r 

f i n d i n g t h a t g r o u n d s f o r d i v o r c i n g t h e p a r t i e s e x i s t e d ; t h a t 

o r d e r a l s o p r o v i d e d f o r t h e c u s t o d y and s u p p o r t o f t h e i r 

t r i p l e t s o n s , p u r s u a n t t o t h e p a r t i e s ' s e t t l e m e n t a g r e e m e n t . 

The t r i a l c o u r t awarded s o l e p h y s i c a l c u s t o d y o f two sons t o 

t h e f o r m e r h u s b a n d and s o l e p h y s i c a l c u s t o d y o f one son t o t h e 

f o r m e r w i f e , o r d e r e d t h e f o r m e r w i f e t o pay t h e f o r m e r h u s b a n d 

c h i l d s u p p o r t i n t h e amount o f $114 p e r month, and made t h e 

f o r m e r h u s b a n d r e s p o n s i b l e f o r h e a l t h i n s u r a n c e c o v e r a g e and 

n o n c o v e r e d m e d i c a l and d e n t a l e x p e n s e s f o r a l l t h r e e c h i l d r e n . 

The t r i a l c o u r t r e s e r v e d a l l o t h e r i s s u e s . 

S i x months l a t e r , i n M a r c h 2009, t h e f o r m e r h u s b a n d , a 

c i v i l e n g i n e e r , was l a i d o f f f r o m h i s j o b a t a M o b i l e 

e n g i n e e r i n g f i r m when t h e f i r m ' s c l i e n t , T h y s s e n K r u p p S t e e l 

USA, L L C , c a n c e l e d t h e p r o j e c t on w h i c h t h e f o r m e r h u s b a n d had 

been w o r k i n g . F o l l o w i n g a h e a r i n g on t h e r e s e r v e d i s s u e s , t h e 
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t r i a l c o u r t e n t e r e d a judgment on September 17, 2009, t h a t , 

among o t h e r t h i n g s , d e t e r m i n e d t h a t t h e f o r m e r h u s b a n d " h a [ d ] 

d e m o n s t r a t e d an a b i l i t y t o e a r n i n e x c e s s o f $140,000 p e r 

y e a r " and o r d e r e d h im t o pay t h e f o r m e r w i f e $2,000 p e r month 

i n p e r i o d i c a l i m o n y . The t r i a l c o u r t a l s o o r d e r e d t h e m a r i t a l 

r e s i d e n c e t o be s o l d and t h e n e t p r o c e e d s t o be d i v i d e d 

e q u a l l y b e tween t h e p a r t i e s ; awarded p o s s e s s i o n o f t h e m a r i t a l 

r e s i d e n c e p e n d i n g s u c h s a l e t o t h e f o r m e r h u s b a n d and made t h e 

f o r m e r h u s b a n d r e s p o n s i b l e f o r t h e m o r t g a g e i n d e b t e d n e s s , 

i n s u r a n c e , m a i n t e n a n c e , and t a x e s on t h e r e s i d e n c e ; awarded 

t h e f o r m e r h u s b a n d a l l f i n a n c i a l a c c o u n t s i n h i s name; and 

r e q u i r e d t h e f o r m e r h u s b a n d t o pay t h e p r i v a t e - s c h o o l t u i t i o n 

f o r t h e son i n t h e c u s t o d y o f t h e f o r m e r w i f e . The f o r m e r 

h u s b a n d d i d n o t a p p e a l f r o m t h e September 17, 2009, j u d g m e n t . 

F o u r months l a t e r , t h e f o r m e r w i f e f i l e d a c o m p l a i n t 

s e e k i n g a f i n d i n g o f c o n t e m p t as t o t h e f o r m e r h u s b a n d , 

a l l e g i n g t h a t he had f a i l e d t o make any p e r i o d i c - a l i m o n y 

p a y m e n t s . The f o r m e r h u s b a n d a n s w e r e d and c o u n t e r c l a i m e d , 

a s s e r t i n g t h a t he c o n t i n u e d t o be u n e m p l o y e d and s e e k i n g a 

t e m p o r a r y s u s p e n s i o n o f h i s o b l i g a t i o n t o make p e r i o d i c -

a l i m o n y payments u n t i l he had o b t a i n e d employment. He a l s o 
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s o u g h t a m o d i f i c a t i o n o f t h e d i v o r c e judgment t o i n c r e a s e t h e 

f o r m e r w i f e ' s c h i l d - s u p p o r t payment. A t t h e t i m e o f t h e t r i a l 

o f t h i s c a s e i n A u g u s t 2010, t h e m a r i t a l r e s i d e n c e had been 

s o l d , y i e l d i n g n e t p r o c e e d s o f $ 7 8 , 6 8 1 . 6 1 . 

The t r i a l c o u r t h e a r d t h e t e s t i m o n y o f t h e p a r t i e s and 

r e c e i v e d d o c u m e n t a r y e v i d e n c e . The f o r m e r w i f e , a 4 6 - y e a r - o l d 

u l t r a s o u n d t e c h n i c i a n a t a M o b i l e p h y s i c i a n ' s o f f i c e , 

s u b m i t t e d h e r 2009 f e d e r a l - i n c o m e - t a x r e t u r n s h o w i n g an 

a d j u s t e d g r o s s income o f $ 4 3 , 9 0 1 . She t e s t i f i e d t h a t d u r i n g 

t h e 11 months a f t e r t h e e n t r y o f t h e September 17, 2009, 

judgment she had i n c u r r e d c r e d i t - c a r d i n d e b t e d n e s s o f 

a p p r o x i m a t e l y $20,000 b e c a u s e , she s a i d , h e r m o n t h l y g r o s s 

income o f $3,643 was i n s u f f i c i e n t w i t h o u t t h e f o r m e r h u s b a n d ' s 

p e r i o d i c - a l i m o n y payments t o c o v e r h e r m o n t h l y l i v i n g 

e x p e n s e s . Over t h e o b j e c t i o n o f c o u n s e l f o r t h e f o r m e r 

h u s b a n d , t h e t r i a l c o u r t a d m i t t e d d o c u m e n t a r y e v i d e n c e 

i n d i c a t i n g t h a t t h e f o r m e r h u s b a n d had r e t i r e m e n t a c c o u n t s 

t o t a l i n g more t h a n $1 m i l l i o n . 

The 5 3 - y e a r - o l d f o r m e r h u s b a n d has a b a c h e l o r ' s d e g r e e i n 

m e c h a n i c a l e n g i n e e r i n g f r o m P urdue U n i v e r s i t y . H i s 2008 and 

2009 f e d e r a l - i n c o m e - t a x r e t u r n s show a d j u s t e d g r o s s i n c o m e s o f 
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$104,060 and $31,452, r e s p e c t i v e l y . The f o r m e r h u s b a n d 

t e s t i f i e d t h a t h i s 2008 r e t u r n r e f l e c t e d t h e "most he had e v e r 

made" as an e n g i n e e r ; he s a i d t h a t h i s 2009 r e t u r n r e f l e c t e d 

2 months' s a l a r y ( $ 2 1 , 8 6 0 ) b e f o r e he had been l a i d o f f and 10 

months o f u n e m p l o y m e n t - c o m p e n s a t i o n b e n e f i t s a f t e r he had been 

l a i d o f f -- b e n e f i t s o f a p p r o x i m a t e l y $1,000 p e r month t h a t , 

he s a i d , had c o n s t i t u t e d h i s o n l y income s i n c e M a r c h 2009. 

The f o r m e r h u s b a n d s t a t e d t h a t he had m o n t h l y e x p e n s e s o f 

$4,675, i n c l u d i n g an $883 m o n t h l y premium on a h e a l t h -

i n s u r a n c e p o l i c y f o r h i m s e l f and t h e two c h i l d r e n i n h i s 

c u s t o d y , and a $1,167 m o r t g a g e payment b e f o r e t h e m a r i t a l 

r e s i d e n c e had been s o l d and, a f t e r w a r d s , m o n t h l y r e n t o f $850. 

I n a d d i t i o n , he s a i d , he had been p a y i n g t h e p r i v a t e - s c h o o l 

t u i t i o n o f $1,073 p e r month f o r t h e son i n t h e c u s t o d y o f t h e 

f o r m e r w i f e . He t e s t i f i e d t h a t d u r i n g t h e 17 months a f t e r h i s 

l a y o f f he had p a i d t h e l i v i n g e x p e n s e s f o r h i m s e l f and t h e two 

c h i l d r e n i n h i s c u s t o d y by u s i n g h i s u n e m p l o y m e n t - c o m p e n s a t i o n 

b e n e f i t s , t h e f u n d s i n h i s c h e c k i n g a c c o u n t and two s a v i n g s 

a c c o u n t s , and "some h e l p f r o m f a m i l y . " He s a i d t h a t t h e two 

s a v i n g s a c c o u n t s , w h i c h had c o n t a i n e d a c o m b i n e d t o t a l o f 

a p p r o x i m a t e l y $30,000 i n M a r c h 2009, had been r e d u c e d t o a 
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c o m b i n e d t o t a l o f $2,686 by A u g u s t 2010. The f o r m e r h u s b a n d 

a c k n o w l e d g e d t h a t he c o u l d have u s e d t h e f u n d s i n t h o s e 

a c c o u n t s t o make h i s a l i m o n y p a y m e n t s , b u t , he s a i d , he had 

" c h o s e [ n ] n o t t o " do s o . He t e s t i f i e d t h a t he had n o t 

w i t h d r a w n any amounts f r o m h i s r e t i r e m e n t a c c o u n t s and t h a t , 

a l t h o u g h he had t r i e d t o b o r r o w f r o m h i s C h e v r o n 4 0 1 ( k ) 

a c c o u n t , he had been u n a b l e t o do so b e c a u s e he was n o t t h e n 

an employee o f C h e v r o n . 

The f o r m e r h u s b a n d s t a t e d t h a t he had been a c t i v e l y 

s e e k i n g employment s i n c e M a r c h 2009. He t e s t i f i e d t h a t he had 

s o u g h t a s s i s t a n c e t h r o u g h 5 c a r e e r - p l a c e m e n t a g e n c i e s and had 

a p p l i e d f o r employment w i t h 3 e n g i n e e r i n g f i r m s i n M o b i l e and 

15 o t h e r c o m p a n i e s . The f o r m e r h u s b a n d s u b m i t t e d e l e c t r o n i c -

m a i l c o r r e s p o n d e n c e d o c u m e n t i n g h i s a t t e m p t s t o f i n d 

employment f r o m M a r c h 2009 t h r o u g h J u l y 2010. He s t a t e d t h a t 

he had n o t , however, been o f f e r e d any p o s i t i o n . The f o r m e r 

w i f e a c k n o w l e d g e d t h a t she had no e v i d e n c e i n d i c a t i n g t h a t t h e 

f o r m e r h u s b a n d ( a ) was c u r r e n t l y e m p l o y e d , ( b ) had been 

o f f e r e d employment, ( c ) had n o t c o n t i n u o u s l y s o u g h t employment 

a f t e r he had been l a i d o f f , o r ( d ) had w i t h d r a w n any f u n d s 

f r o m h i s r e t i r e m e n t a c c o u n t s . 
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The t r i a l c o u r t e n t e r e d a judgment on A u g u s t 6, 2010, 

d e t e r m i n i n g t h a t t h e f o r m e r h u s b a n d was i n c o n t e m p t o f c o u r t 

f o r nonpayment o f p e r i o d i c a l i m o n y and a w a r d i n g t h e f o r m e r 

w i f e a p e r i o d i c - a l i m o n y a r r e a r a g e o f $24,420 t o be p a i d f r o m 

t h e f o r m e r h u s b a n d ' s s h a r e o f t h e p r o c e e d s f r o m t h e s a l e o f 

t h e m a r i t a l r e s i d e n c e . The t r i a l c o u r t e x p r e s s l y d e n i e d t h e 

f o r m e r h u s b a n d ' s m o t i o n f o r a t e m p o r a r y s u s p e n s i o n o f h i s 

o b l i g a t i o n t o make p e r i o d i c - a l i m o n y payments and i m p l i e d l y 

d e n i e d h i s r e q u e s t f o r a m o d i f i c a t i o n o f t h e c h i l d - s u p p o r t 

p r o v i s i o n s o f t h e d i v o r c e j u d g m e n t . The A u g u s t 6, 2010, 

j udgment i n c l u d e s no f i n d i n g s o f f a c t , b u t i t s t a t e s t h a t t h e 

t r i a l c o u r t ' s d e c i s i o n was b a s e d upon " t h e sworn t e s t i m o n y and 

demeanor o f t h e w i t n e s s e s . " F o l l o w i n g t h e d e n i a l o f h i s 

p o s t j u d g m e n t m o t i o n , t h e f o r m e r h u s b a n d t i m e l y a p p e a l e d t o 

t h i s c o u r t . 

S t a n d a r d o f R e v i e w 

"'A d e c i s i o n t o m o d i f y an award o f 
p e r i o d i c a l i m o n y i s w i t h i n t h e sound 
d i s c r e t i o n o f t h e t r i a l c o u r t . Bush v. 
B u s h , 784 So. 2d 299, 300 ( A l a . C i v . App. 
2 0 0 0 ) . The t r i a l c o u r t ' s judgment on t h i s 
m a t t e r i s p r e sumed c o r r e c t and w i l l n o t be 
r e v e r s e d u n l e s s i t i s u n s u p p o r t e d by t h e 
e v i d e n c e o r i s o t h e r w i s e p l a i n l y and 
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p a l p a b l y wrong. P o s e y v. P o s e y , 634 So. 2d 
571, 572 ( A l a . C i v . App. 1994 ). A 
p e r i o d i c - a l i m o n y o b l i g a t i o n may be m o d i f i e d 
o n l y upon a s h o w i n g o f a m a t e r i a l change o f 
c i r c u m s t a n c e s t h a t has o c c u r r e d s i n c e t h e 
l a s t award was made. K i e f e r v. K i e f e r , 671 
So. 2d 710, 711 ( A l a . C i v . App. 1 9 9 5 ) . ' 

"'R.L.W. v. C.L.W., 872 So. 2d 876, 877 ( A l a . C i v . 
App. 2 0 0 3 ) . 'Even i f a change o f c i r c u m s t a n c e s i s 
shown, t h e t r i a l c o u r t i s n o t r e q u i r e d t o g r a n t t h e 
m o d i f i c a t i o n . ' K i e f e r v. K i e f e r , 671 So. 2d 710, 711 
( A l a . C i v . App. 1995) ( c i t i n g M u l l i n s v. M u l l i n s , 475 
So. 2d 578 ( A l a . C i v . App. 1 9 8 5 ) ) . 

"The d e t e r m i n a t i o n o f w h e t h e r a p a r t y i s i n 
co n t e m p t o f c o u r t r e s t s e n t i r e l y w i t h i n t h e s o u n d 
d i s c r e t i o n o f t h e t r i a l c o u r t , and, ' " a b s e n t an abuse 
o f t h a t d i s c r e t i o n o r u n l e s s t h e judgment o f t h e 
t r i a l c o u r t i s u n s u p p o r t e d by t h e e v i d e n c e so as t o 
be p l a i n l y and p a l p a b l y wrong, t h i s c o u r t w i l l 
a f f i r m . " ' Gordon v. Gord o n , 804 So. 2d 241, 243 ( A l a . 
C i v . App. 2001) ( q u o t i n g S t a c k v. S t a c k , 646 So. 2d 
51, 56 ( A l a . C i v . App. 1 9 9 4 ) ) . " 

M i l l e r v. M i l l e r , 47 So. 3d 262, 264 ( A l a . C i v . App. 2 0 0 9 ) . 

" ' [ T ] h e m o d i f i c a t i o n o f a c h i l d - s u p p o r t o r d e r r e s t s 
s o u n d l y w i t h i n t h e t r i a l c o u r t ' s d i s c r e t i o n and w i l l 
n o t be d i s t u r b e d on a p p e a l a b s e n t a s h o w i n g t h a t t h e 
r u l i n g i s n o t s u p p o r t e d by t h e e v i d e n c e and, t h u s , i s 
p l a i n l y and p a l p a b l y wrong. B e r r y h i l l v. R e e v e s , 705 
So. 2d 505 ( A l a . C i v . App. 1 9 9 7 ) . ' " 

Thomas v. C a m p b e l l , 960 So. 2d 694, 696-97 ( A l a . C i v . App. 

200 6) ( q u o t i n g L i n d s e y v. P a t t e r s o n , 883 So. 2d 223, 225 ( A l a . 

C i v . App. 2 0 0 3 ) ) . 
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S u s p e n s i o n o f P e r i o d i c A l i m o n y 

C i t i n g W h i t e d v. W h i t e d , 65 So. 3d 418 ( A l a . C i v . App. 

2 0 1 0 ) ; Poh v. Poh, 64 So. 3d 49 ( A l a . C i v . App. 2 0 1 0 ) ; K i n g v.  

B a r n e s , 54 So. 3d 900 ( A l a . C i v . App. 2 0 1 0 ) ; M i l l e r , s u p r a ; 

R o t a r v. W e i l a n d , 591 So. 2d 893 ( A l a . C i v . App. 1 9 9 1 ) ; and 

Wise v. W i s e , 396 So. 2d 111 ( A l a . C i v . App. 1 9 8 1 ) , t h e f o r m e r 

h u s b a n d a r g u e s t h a t t h e t r i a l c o u r t i g n o r e d u n c o n t r o v e r t e d 

e v i d e n c e d e m o n s t r a t i n g t h a t he d i d n o t have t h e a b i l i t y t o pay 

p e r i o d i c a l i m o n y f r o m h i s c u r r e n t i n c o m e , w h i c h i n c o m e , he 

s a y s , c o n s i s t e d s o l e l y o f u n e m p l o y m e n t - c o m p e n s a t i o n b e n e f i t s . 

We w i l l f o c u s on o n l y two o f t h e s i x c a s e s c i t e d by t h e 

f o r m e r h u s b a n d M i l l e r and W h i t e d -- b e c a u s e t h e y c o n c e r n 

p e r i o d i c a l i m o n y ; t h e o t h e r f o u r c a s e s d e a l w i t h c h i l d 

s u p p o r t . I n M i l l e r , t h e d i v o r c e judgment r e q u i r e d t h e f o r m e r 

h u s b a n d (who was t h e n e m p l o y e d and e a r n i n g $80,000 a n n u a l l y ) 

t o pay t h e f o r m e r w i f e $1,500 p e r month i n p e r i o d i c a l i m o n y . 

A f t e r t h e d i v o r c e , t h e f o r m e r h u s b a n d l o s t h i s j o b and s t o p p e d 

m a k i n g a l i m o n y p a y m e n t s . The f o r m e r w i f e f i l e d a c o m p l a i n t 

s e e k i n g a f i n d i n g o f c o n t e m p t as t o t h e f o r m e r h u s b a n d ; t h e 

f o r m e r h u s b a n d c o u n t e r c l a i m e d , s e e k i n g t o t e r m i n a t e h i s 

p e r i o d i c - a l i m o n y o b l i g a t i o n . The f o r m e r w i f e d i d n o t d i s p u t e 
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t h e f o r m e r h u s b a n d ' s t e s t i m o n y t h a t he had s o u g h t employment 

c o n t i n u o u s l y s i n c e t h e t i m e he had l o s t h i s j o b . Nor d i d she 

d i s p u t e t h e f o r m e r h u s b a n d ' s t e s t i m o n y t h a t h i s o n l y income 

was $800 p e r month i n r e t i r e m e n t b e n e f i t s . The t r i a l c o u r t 

d e t e r m i n e d t h a t t h e f o r m e r h u s b a n d was i n co n t e m p t o f c o u r t 

f o r f a i l i n g t o pay p e r i o d i c a l i m o n y and r e f u s e d t o t e r m i n a t e 

t h e f o r m e r h u s b a n d ' s p e r i o d i c - a l i m o n y o b l i g a t i o n . T h i s c o u r t 

r e v e r s e d , h o l d i n g t h a t , w i t h o u t an e x p r e s s f i n d i n g c o n c e r n i n g 

t h e f o r m e r h u s b a n d ' s a b i l i t y t o pay p e r i o d i c a l i m o n y , t h e 

t r i a l c o u r t ' s i m p l i e d f i n d i n g t h a t t h e f o r m e r h u s b a n d had 

s u f f i c i e n t income t o pay was u n s u p p o r t e d by t h e e v i d e n c e . 

M i l l e r i s d i s t i n g u i s h a b l e b e c a u s e i t t u r n e d on t h e t r i a l 

c o u r t ' s f a i l u r e t o make ( o r t h e l a c k o f e v i d e n c e t o s u p p o r t ) 

a f i n d i n g t h a t t h e o b l i g o r had t h e a b i l i t y t o p a y . I n t h e 

p r e s e n t c a s e , h o w e v e r , t h e t r i a l c o u r t had a l r e a d y made an 

e x p r e s s f i n d i n g i n i t s September 17, 2009, judgment t h a t , 

d e s p i t e b e i n g u n e m p l o y e d , t h e f o r m e r h u s b a n d had t h e a b i l i t y 

t o pay t h e w i f e $2,000 p e r month i n p e r i o d i c a l i m o n y . The 

f o r m e r h u s b a n d d i d n o t a p p e a l f r o m t h a t d e t e r m i n a t i o n . 

T h e r e f o r e , t h e t r i a l c o u r t ' s d e t e r m i n a t i o n as t o t h e f o r m e r 

h u s b a n d ' s a b i l i t y t o pay became t h e l a w o f t h e c a s e . "'"Under 
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t h e d o c t r i n e o f t h e 'law o f t h e c a s e , ' w h a t e v e r i s once 

e s t a b l i s h e d b e tween t h e same p a r t i e s i n t h e same c a s e 

c o n t i n u e s t o be t h e l a w o f t h a t c a s e , w h e t h e r o r n o t c o r r e c t 

on g e n e r a l p r i n c i p l e s , so l o n g as t h e f a c t s on w h i c h t h e 

d e c i s i o n was p r e d i c a t e d c o n t i n u e t o be t h e f a c t s o f t h e 

c a s e . " ' " McMorrough v. McMorrough, 930 So. 2d 511, 514 ( A l a . 

C i v . App. 2005) ( q u o t i n g S t e p h e n s v. S t e p h e n s , 699 So. 2d 194, 

196 ( A l a . C i v . App. 1 9 9 7 ) , q u o t i n g i n t u r n B l u m b e r g v. Touche  

Ross & Co., 514 So. 2d 922, 924 ( A l a . 1 9 8 7 ) ) . 

The f o r m e r h u s b a n d c i t e s W h i t e d f o r t h e p r o p o s i t i o n t h a t 

when a r e c i p i e n t f o r m e r s p o u s e f a i l s t o r e b u t u n d i s p u t e d 

e v i d e n c e i n d i c a t i n g t h a t an u n e m p l o y e d p a y o r f o r m e r s p o u s e 

does n o t have t h e a b i l i t y t o pay p e r i o d i c a l i m o n y , a judgment 

i n w h i c h t h e t r i a l c o u r t e i t h e r makes an i n i t i a l award o f 

a l i m o n y o r d e c l i n e s t o m o d i f y an e x i s t i n g a l i m o n y award i s n o t 

b a s e d on s u f f i c i e n t e v i d e n c e and must be r e v e r s e d . W h i t e d , 65 

So. 2d a t 420-21. That p r o p o s i t i o n i s u n a s s a i l a b l e , b u t i t 

does n o t h e l p t h e f o r m e r h u s b a n d i n t h i s c a s e f o r two r e a s o n s . 

F i r s t , u n l i k e t h e o b l i g o r s i n W h i t e d and M i l l e r , t h e f o r m e r 

h u s b a n d a c k n o w l e d g e d a t t r i a l t h a t he had r e g u l a r l y been 

p a y i n g h i s m o n t h l y l i v i n g e x p e n s e s by u s i n g b o t h h i s 
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u n e m p l o y m e n t - c o m p e n s a t i o n b e n e f i t s and t h e f u n d s i n h i s 

c h e c k i n g and s a v i n g s a c c o u n t s . Compare Stamm v. Stamm, 922 

So. 2d 920, 924 ( A l a . C i v . App. 2004) ( a f f i r m i n g a judgment 

h o l d i n g t h e f o r m e r h u s b a n d i n c o n t e m p t and d i r e c t i n g h i s 

b r o k e r a g e f i r m t o pay t h e f o r m e r w i f e $19,200 i n a lump sum t o 

s a t i s f y t h e f o r m e r h u s b a n d ' s a l i m o n y a r r e a r a g e b e c a u s e t h e 

t r i a l c o u r t c o u l d have i n f e r r e d t h a t t h e f o r m e r h u s b a n d had 

w i t h d r a w n $30,000 f r o m h i s i n d i v i d u a l r e t i r e m e n t a c c o u n t s 

("IRAs") " f o r r e g u l a r l i v i n g e x p e n s e s and, t h e r e f o r e , [ t h e 

t r i a l c o u r t ] was f r e e [ t o ] c o n s i d e r t h e e x - h u s b a n d ' s IRAs as 

a s o u r c e o f income f r o m w h i c h t h e e x - h u s b a n d c o u l d be r e q u i r e d 

t o pay a l i m o n y " ) ; Yohey v. Yohey, 890 So. 2d 160, 168 ( A l a . 

C i v . App. 2004) ( h o l d i n g t h a t " t h e t r i a l c o u r t was e n t i t l e d t o 

d i s b e l i e v e t h e h u s b a n d ' s t e s t i m o n y [ t h a t w i t h d r a w a l s f r o m h i s 

r e t i r e m e n t a c c o u n t s were f o r emergency needs] and t o c o n c l u d e 

t h a t ... t h e h u s b a n d was c u r r e n t l y d r a w i n g b e n e f i t s f r o m and 

r e g u l a r l y r e l y i n g on h i s r e t i r e m e n t a c c o u n t s as ' i n c o m e ' " ) . 

S e c o n d , as we have p r e v i o u s l y d i s c u s s e d , t h e t r i a l c o u r t 

d e c i d e d t h e i s s u e o f t h e f o r m e r h u s b a n d ' s a b i l i t y t o pay 

$2,000 p e r month i n p e r i o d i c a l i m o n y on September 17, 2009 -¬

11 months b e f o r e t h e t r i a l o f t h i s c a s e -- and, b e c a u s e t h e 
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f o r m e r h u s b a n d d i d n o t a p p e a l f r o m t h a t j u d g m e n t , t h e t r i a l 

c o u r t ' s r u l i n g became t h e l a w o f t h e c a s e . The f o r m e r w i f e 

had no b u r d e n o f r e b u t t a l ; i n s t e a d , t h e f o r m e r h u s b a n d had t h e 

b u r d e n t o show t h a t t h e f a c t s upon w h i c h t h e September 17, 

2009, judgment was p r e d i c a t e d were n o t t h e same as t h e f a c t s 

on A u g u s t 2, 2010, when t h e p r e s e n t c a s e was t r i e d . 

The f o r m e r h u s b a n d does n o t a r g u e t h a t h i s a t t e m p t s t o 

f i n d employment a f t e r t h e h e a r i n g l e a d i n g up t o t h e September 

17, 2009, judgment were more e x t e n s i v e t h a n h i s e a r l i e r 

a t t e m p t s f r o m M a r c h t h r o u g h September 2009. I n h i s b r i e f t o 

t h i s c o u r t , t h e f o r m e r h u s b a n d has f a i l e d t o e x p l a i n how t h e 

e v i d e n c e p r e s e n t e d a t t h e m o d i f i c a t i o n h e a r i n g r e g a r d i n g h i s 

j o b s e a r c h o r t h e e c o n o m i c c o n d i t i o n s p r e v a i l i n g i n t h e 

e n g i n e e r i n g i n d u s t r y d i f f e r e d i n any m a t e r i a l r e s p e c t f r o m t h e 

e v i d e n c e p r e s e n t e d a t t h e h e a r i n g l e a d i n g up t o t h e September 

17, 2009, j u d g m e n t . 

In Ex p a r t e Murphy, 886 So. 2d 90 ( A l a . 2 0 0 3 ) , o u r supreme 

c o u r t s t a t e d : 

" ' I n m a k i n g [a] d e t e r m i n a t i o n [ w h e t h e r t o m o d i f y 
p e r i o d i c a l i m o n y ] , t h e t r i a l c o u r t s h o u l d c o n s i d e r 
s u c h f a c t o r s as t h e r e c i p i e n t s p o u s e ' s f i n a n c i a l 
n e e d s , t h e amount o f t h e e s t a t e o f e a c h s p o u s e , t h e 
a b i l i t y o f t h e p a y o r s p o u s e t o r e s p o n d t o t h e 
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r e c i p i e n t s p o u s e ' s n e e d s , t h e a b i l i t y o f e a c h s p o u s e 
t o e a r n i n c o m e , and t h e r e m a r r i a g e o f e i t h e r p a r t y . " 

886 So. 2d a t 92 ( q u o t i n g S w a i n v. S w a i n , 660 So. 2d 1356, 

1357 ( A l a . C i v . App. 1 9 9 5 ) , c i t i n g i n t u r n M a r s h a l l v. 

M a r s h a l l , 622 So. 2d 390 ( A l a . C i v . App. 1993)) ( e m p h a s i s 

a d d e d ) . I n Shewbart v. S h e w b a r t , 64 So. 3d 1 0 80 ( A l a . C i v . 

App. 2 0 1 0 ) , t h i s c o u r t s t a t e d : 

"Once t h e f i n a n c i a l need o f t h e ... s p o u s e 
[ s e e k i n g p e r i o d i c a l i m o n y ] i s e s t a b l i s h e d , t h e t r i a l 
c o u r t s h o u l d c o n s i d e r t h e a b i l i t y o f t h e r e s p o n d i n g 
s p o u s e t o meet t h a t need. See H e r b o s o v. H e r b o s o , 881 
So. 2d 454, 458 ( A l a . C i v . App. 2 0 0 3 ) . The a b i l i t y  
t o pay may be p r o v e n by s h o w i n g t h a t t h e r e s p o n d i n g  
s p o u s e has a s u f f i c i e n t s e p a r a t e e s t a t e , f o l l o w i n g  
t h e d i v i s i o n o f t h e m a r i t a l p r o p e r t y , see § 
3 0 - 2 - 5 1 ( a ) , A l a . Code 1975, a n d / o r s u f f i c i e n t e a r n i n g 
c a p a c i t y t o c o n s i s t e n t l y p r o v i d e t h e p e t i t i o n i n g 
s p o u s e w i t h t h e n e c e s s a r y f u n d s t o e n a b l e him o r h e r 
t o m a i n t a i n t h e p a r t i e s ' f o r m e r m a r i t a l s t a n d a r d o f 
l i v i n g . H e r b o s o , s u p r a . " 

64 So. 3d a t 1088 ( e m p h a s i s a d d e d ) . See a l s o W h i t e d , 65 So. 

2d a t 420; Sosebee v. S o s e b e e , 896 So. 2d 557, 560 ( A l a . C i v . 

App. 2 0 0 4 ) ; K i e f e r v. K i e f e r , 671 So. 2d 710, 711 ( A l a . C i v . 

App. 1 9 9 5 ) ; P o s e y v. P o s e y , 634 So. 2d 571, 573-74 ( A l a . C i v . 

App. 1 9 9 4 ) ; and W h i t e v. W h i t e , 589 So. 2d 740, 742 ( A l a . C i v . 

App. 1 9 9 1 ) . 
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Contempt 

The t r i a l c o u r t h a d p r e v i o u s l y d e t e r m i n e d , on September 

17, 2009, t h a t t h e f o r m e r h u s b a n d h a d t h e a b i l i t y t o p a y 

p e r i o d i c a l i m o n y . I n t h e t r i a l o f t h e p r e s e n t c a s e on A u g u s t 

2, 2010, t h e f o r m e r h u s b a n d a c k n o w l e d g e d t h a t he c o u l d have 

made t h e c o u r t - o r d e r e d a l i m o n y payments b y u s i n g t h e f u n d s i n 

h i s s a v i n g s a c c o u n t s b u t t h a t he h a d c h o s e n n o t t o do s o . The 

t r i a l c o u r t was, t h e r e f o r e , a u t h o r i z e d t o f i n d t h a t t h e f o r m e r 

h u s b a n d h a d c o m m i t t e d a " w i l l f u l , c o n t i n u i n g f a i l u r e o r 

r e f u s a l ... t o c o m p l y w i t h a c o u r t ' s l a w f u l ... o r d e r . " R u l e 

7 0 A ( a ) ( 2 ) ( D ) , A l a . R. C i v . P. The t r i a l c o u r t d e t e r m i n e d 

t h a t t h e f o r m e r h u s b a n d " s h a l l be a l l o w e d t o p u r g e h i m s e l f o f 

s u c h c o n t e m p t b y o b e y i n g a l l f u t u r e o r d e r s . " The t r i a l c o u r t 

e n t e r e d a j u d g m e n t i n f a v o r o f t h e f o r m e r w i f e i n t h e amount 

o f t h e a l i m o n y a r r e a r a g e ($24,420) and d i r e c t e d t h a t t h e 

j u d g m e n t be s a t i s f i e d b y p a y i n g t o t h e f o r m e r w i f e $24,420 

f r o m t h e s a l e o f t h e m a r i t a l r e s i d e n c e , p r o c e e d s t h e n b e i n g 

h e l d i n t h e o f f i c e o f t h e c i r c u i t c l e r k . The j u d g m e n t 

f i n d i n g t h e f o r m e r h u s b a n d i n c o n t e m p t o f c o u r t i s a f f i r m e d . 
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M o d i f i c a t i o n o f C h i l d S u p p o r t 

The f o r m e r h u s b a n d r e q u e s t e d t h a t t h e f o r m e r w i f e ' s c h i l d -

s u p p o r t o b l i g a t i o n be m o d i f i e d , b e c a u s e , he a s s e r t e d , h i s 

s h a r e o f t h e p a r t i e s ' a d j u s t e d g r o s s income h a d d e c r e a s e d 

d r a m a t i c a l l y . When t h e t r i a l c o u r t f o u n d t h a t t h e f o r m e r 

h u s b a n d h a d t h e c a p a c i t y t o e a r n $140,000 a n n u a l l y , i t 

n e c e s s a r i l y r e j e c t e d t h e a s s e r t i o n made t h e b a s i s o f t h e 

f o r m e r h u s b a n d ' s r e q u e s t f o r a m o d i f i c a t i o n . F u r t h e r , t h e 

f o r m e r h u s b a n d p r e s e n t e d no e v i d e n c e i n d i c a t i n g t h a t t h e needs 

o f t h e c h i l d r e n i n h i s c u s t o d y h a d i n c r e a s e d . A c c o r d i n g l y , 

t h e t r i a l c o u r t ' s j u d g m e n t d e n y i n g t h e f o r m e r h u s b a n d ' s 

r e q u e s t f o r a m o d i f i c a t i o n o f t h e f o r m e r w i f e ' s c h i l d - s u p p o r t 

o b l i g a t i o n i s due t o be a f f i r m e d . 

AFFIRMED. 

A l l t h e j u d g e s c o n c u r . 
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