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THOMAS, Judge. 

J u l i a A. S t r a i n ("the mother") and A r n o l d Ray Maloy ("the 

f a t h e r " ) were d i v o r c e d i n J u l y 2006. In March 2008, the 

f a t h e r f i l e d a p e t i t i o n t o modify the d i v o r c e judgment and a 

p e t i t i o n s e e k i n g t o have the mother h e l d i n contempt f o r 
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f a i l i n g t o a l l o w the f a t h e r v i s i t a t i o n as p r o v i d e d i n the 

d i v o r c e judgment. The mother answered the f a t h e r ' s p e t i t i o n s 

and c o u n t e r p e t i t i o n e d on s e v e r a l o c c a s i o n s over the f o l l o w i n g 

two y e a r s , s e e k i n g a m o d i f i c a t i o n of the d i v o r c e judgment and 

t o have the f a t h e r h e l d i n contempt f o r v a r i o u s a l l e g e d 

b r e a c h e s of the d i v o r c e judgment. 

A f t e r s e v e r a l c o n t i n u a n c e s , h e a r i n g s on d i s c o v e r y 

m a t t e r s , and the i s s u a n c e of a temporary r e s t r a i n i n g o r d e r 

a p p l y i n g t o b o t h p a r t i e s , the t r i a l c o u r t s e t the m o d i f i c a t i o n 

and contempt i s s u e s f o r a t r i a l on September 21, 2010. On the 

date s e t f o r the t r i a l , the p a r t i e s n e g o t i a t e d an agreement as 

t o s e v e r a l of the i s s u e s r a i s e d i n t h e i r r e s p e c t i v e p l e a d i n g s , 

b u t t h e y were unable t o r e a c h an agreement r e g a r d i n g the 

c o n t i n u e d c o u n s e l i n g of the p a r t i e s and t h e i r minor c h i l d and 

the v i s i t a t i o n t o be awarded the f a t h e r . A c c o r d i n g t o the 

judgment a t i s s u e i n t h i s a p p e a l , the t r i a l c o u r t then 

i n f o r m e d the p a r t i e s t h a t i t d e s i r e d t h a t they submit the 

r e m a i n i n g i s s u e s f o r the c o u r t ' s d e t e r m i n a t i o n . A l t h o u g h the 

mother's a t t o r n e y r e q u e s t e d t h a t the p a r t i e s b e g i n the t r i a l 

t h a t day, r e c e s s f o r the e v e n i n g , and then resume the t r i a l 

the next day, the t r i a l c o u r t " d e n i e d [ t h e m o t h e r ' s ] o r a l 
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r e q u e s t due t o the age of t h i s case, the l a t e n e s s of the day, 

and the f a c t t h a t t h i s C o u r t has a new and s e p a r a t e docket the 

next day w i t h many ca s e s h a v i n g been s e t f o r t r i a l many months 

i n advance." The t r i a l c o u r t then a p p a r e n t l y c a l l e d the case 

f o r " h e a r i n g , " and c o u n s e l f o r each p a r t y " p r e s e n t e d [ h i s or 

h e r ] p o s i t i o n . " 

The t r i a l c o u r t e n t e r e d a judgment on October 6, 2010, 

a p p o i n t i n g a c o u n s e l o r f o r the p a r t i e s and s e t t i n g out the 

v i s i t a t i o n s c h e d u l e f o r the f a t h e r . The mother f i l e d a 

postjudgment motion on September 24, 2010, a p p a r e n t l y a f t e r 

h a v i n g been i n f o r m e d of the g e n e r a l substance of the judgment 

by the t r i a l c o u r t from the bench on the date of the h e a r i n g ; 

t h a t motion i s c o n s i d e r e d t o have been f i l e d on the date the 

judgment was e n t e r e d i n the S t a t e J u d i c i a l I n f o r m a t i o n System 

p u r s u a n t t o Rule 4 ( a ) ( 4 ) , A l a . R. App. P. ("A n o t i c e of appeal 

f i l e d a f t e r the announcement of a d e c i s i o n or o r d e r but b e f o r e 

the e n t r y of the judgment or o r d e r s h a l l be t r e a t e d as f i l e d 

a f t e r the e n t r y and on the day t h e r e o f . " ) . The mother l a t e r 

amended her postjudgment motion t o more s p e c i f i c a l l y c h a l l e n g e 

a s p e c t s of the t r i a l c o u r t ' s w r i t t e n judgment. 
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The t r i a l c o u r t e n t e r e d an amended judgment on November 

15, 2010, a d d r e s s i n g the f a t h e r ' s c h i l d - s u p p o r t a r r e a r a g e t h a t 

the t r i a l c o u r t had o m i t t e d from i t s e a r l i e r judgment, 

c o r r e c t i n g minor c l e r i c a l e r r o r s i n p a r a g r a p h 13 and p a r a g r a p h 

18 of the judgment, and denying a l l o t h e r r e q u e s t e d r e l i e f . 

On November 22, 2011, the t r i a l c o u r t e n t e r e d an o r d e r nunc 

pro tunc i n which i t c o r r e c t e d two c l e r i c a l e r r o r s i n the 

judgment, i n c l u d i n g c o r r e c t i n g the judgment t o r e a d "THIS 

CAUSE came on f o r h e a r i n g as opposed t o "THIS CAUSE came 

on f o r t r i a l " The mother a p p e a l s , a r g u i n g o n l y t h a t the 

t r i a l c o u r t d e n i e d her the r i g h t t o due p r o c e s s of law when i t 

e n t e r e d a judgment on the pending m o d i f i c a t i o n p e t i t i o n s 

w i t h o u t h o l d i n g an e v i d e n t i a r y h e a r i n g . 

The mother i s c o r r e c t i n a r g u i n g t h a t a p a r e n t i s 

e n t i t l e d t o due p r o c e s s i n p r o c e e d i n g s i n v o l v i n g the c u s t o d y 

of a c h i l d . Danford v. Dupree, 272 A l a . 517, 520, 132 So. 2d 

734, 735-36 (1961) . The Danford c o u r t s t a t e d : 

"In d e a l i n g w i t h such a d e l i c a t e and d i f f i c u l t 
q u e s t i o n -- the w e l f a r e of a minor c h i l d -- due 
p r o c e s s of law i n l e g a l p r o c e e d i n g s s h o u l d be 
observed. These s e t t l e d c o u rses of p r o c e d u r e , as 
e s t a b l i s h e d by our law, i n c l u d e due n o t i c e , a 
h e a r i n g or o p p o r t u n i t y t o be heard b e f o r e a c o u r t of 
competent j u r i s d i c t i o n . " 
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Danford, 272 A l a . a t 520, 132 So. 2d a t 735-36. As t h i s c o u r t 

has f u r t h e r e x p l a i n e d : 

" [ P ] r o c e d u r a l due p r o c e s s contemplates the b a s i c 
r e q u i r e m e n t s of a f a i r p r o c e e d i n g i n c l u d i n g an 
i m p a r t i a l h e a r i n g b e f o r e a l e g a l l y c o n s t i t u t e d 
c o u r t ; an o p p o r t u n i t y t o p r e s e n t e v i d e n c e and  
arguments; i n f o r m a t i o n r e g a r d i n g the c l a i m s of the 
o pposing p a r t y ; a r e a s o n a b l e o p p o r t u n i t y t o 
c o n t r o v e r t the o p p o s i t i o n ' s c l a i m s ; and 
r e p r e s e n t a t i o n by c o u n s e l i f i t i s d e s i r e d . " 

Crews v. Houston Cnty. Dep't of Pensions & Sec., 358 So. 2d 

451, 455 ( A l a . C i v . App. 1978) (emphasis added); see a l s o R.C. 

v. L.C., 923 So. 2d 1109, 1111-12 ( A l a . C i v . App. 2005). 

The r e c o r d r e f l e c t s c l e a r l y t h a t the t r i a l c o u r t r e f u s e d 

t o a l l o w the mother a t r i a l on the m o d i f i c a t i o n p e t i t i o n s 

p ending b e f o r e the c o u r t and i n s t e a d s i m p l y based i t s judgment 

on those pending p e t i t i o n s on arguments p r e s e n t e d by c o u n s e l . 

In Danford, our supreme c o u r t r e v e r s e d a c h i l d - c u s t o d y 

judgment when the t r i a l c o u r t had f a i l e d t o p r o v i d e the 

r e q u i s i t e due p r o c e s s of law. Danford, 272 A l a . a t 520, 132 

So. 2d a t 736. The Danford c o u r t s t a t e d t h a t " [ i ] t seems 

apparent from the r e c o r d t h a t the l e a r n e d t r i a l c o u r t f a i l e d 

t o g i v e r e c o g n i t i o n t o t h e [ ] g o v e r n i n g p r i n c i p l e s [ r e q u i r i n g 

due p r o c e s s of law] and i n e f f e c t stopped the p r o c e e d i n g s and 

p r e j u d g e d the case w i t h o u t h a v i n g a f u l l h e a r i n g . " I d . The 
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same i s t r u e i n the p r e s e n t case. A c c o r d i n g l y , the judgment 

of the t r i a l c o u r t i s r e v e r s e d , and the cause i s remanded f o r 

p r o c e e d i n g s c o n s i s t e n t w i t h the re q u i r e m e n t s of due p r o c e s s . 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n , Bryan, and Moore, J J . , 

concur. 
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