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James M. P e r r y a p p e a l s f r o m a summary j u d g m e n t i n f a v o r 

o f t h e F e d e r a l N a t i o n a l M o r t g a g e A s s o c i a t i o n ( " F a n n i e Mae") i n 

an e j e c t m e n t a c t i o n . We a f f i r m . 

F a c t s and P r o c e d u r a l H i s t o r y 

P e r r y o b t a i n e d a l o a n i n t h e amount o f $144,433 f r o m 

RBMG, I n c . , t o p u r c h a s e a home. On A u g u s t 12, 2003, he 

e x e c u t e d a p r o m i s s o r y n o t e i n f a v o r o f RBMG and a m o r t g a g e 

s e c u r i n g t h e n o t e i n f a v o r o f M o r t g a g e E l e c t r o n i c 

R e g i s t r a t i o n s S y s t e m s , I n c . ("MERS"), as nominee f o r t h e 

l e n d e r RBMG. The n o t e and t h e m o r t g a g e were, a t d i f f e r e n t 

t i m e s , s u b s e q u e n t l y t r a n s f e r r e d t o EverHome M o r t g a g e Company 

("EverHome"). P e r r y made t h e payments due on t h e m o r t g a g e 

i n d e b t e d n e s s u n t i l November 2007, when he was i n j u r e d i n a 

w o r k - r e l a t e d a c c i d e n t . A f t e r t h e i n j u r y , P e r r y e x p e r i e n c e d a 

r e d u c t i o n i n h i s income and b e g a n t o have d i f f i c u l t y i n 

m a k i n g h i s m o r t g a g e p a y m e n t s . 

I n s u p p o r t o f i t s summary-judgment m o t i o n , F a n n i e Mae 

s u b m i t t e d e v i d e n c e i n d i c a t i n g t h a t on J u l y 16, 2008, EverHome 

ha d s e n t a n o t i c e - o f - d e f a u l t l e t t e r t o P e r r y a t t h e a d d r e s s 

l i s t e d on t h e n o t e a n d t h e m o r t g a g e . I n h i s r e s p o n s e i n 

o p p o s i t i o n t o t h e m o t i o n , P e r r y s u b m i t t e d an a f f i d a v i t s t a t i n g 
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t h a t he h a d c o n t a c t e d EverHome i n an e f f o r t t o o b t a i n a l o a n -

m o d i f i c a t i o n o r " w o r k - o u t " p l a n t h r o u g h EverHome's l o s s -

m i t i g a t i o n p r o g r a m . Between J u l y 23, 2008, and A u g u s t 4, 

2009, EverHome and P e r r y were i n c o n t a c t c o n c e r n i n g l o s s -

m i t i g a t i o n a l t e r n a t i v e s t o f o r e c l o s u r e , a n d EverHome a g r e e d t o 

s u s p e n d P e r r y ' s m o r t g a g e payments f o r t h r e e months, b e g i n n i n g 

A u g u s t 1, 2008, and e n d i n g November 1, 2008. P e r r y , h owever, 

was n e v e r a b l e t o b r i n g h i s l o a n t o a c u r r e n t s t a t u s , and 

EverHome d e c l i n e d t o c o n s i d e r any f u r t h e r l o s s - m i t i g a t i o n 

m e a s u r e s b e c a u s e i t c o n c l u d e d t h a t P e r r y ' s e x p e n s e s e x c e e d e d 

h i s i n c o m e . 

On J u l y 2, 2009, an a t t o r n e y r e t a i n e d b y EverHome 

n o t i f i e d P e r r y v i a a m a i l e d l e t t e r t h a t EverHome was 

a c c e l e r a t i n g t h e m a t u r i t y d a t e o f t h e l o a n and commencing 

f o r e c l o s u r e p r o c e e d i n g s , w i t h a f o r e c l o s u r e s a l e s c h e d u l e d f o r 

A u g u s t 4, 2009. The l e t t e r e n c l o s e d a c o p y o f t h e f o r e c l o s u r e 

n o t i c e t o be p u b l i s h e d i n t h e n e w s p a p e r . The n o t i c e named 

EverHome as t h e a s s i g n e e o f t h e m o r t g a g e . 

I t i s u n d i s p u t e d t h a t on J u l y 6, 2009, EverHome c o n v e y e d 

i t s i n t e r e s t i n t h e p r o p e r t y t o F a n n i e Mae by s p e c i a l w a r r a n t y 

d e e d ; t h a t t h e n o t i c e s o f t h e f o r e c l o s u r e s a l e were p u b l i s h e d 
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on J u l y 8, J u l y 15, and J u l y 22, 2009, i n t h e S h e l b y C o u n t y 

R e p o r t e r ; a n d t h a t on J u l y 15, 2009, MERS a s s i g n e d t h e 

m o r t g a g e t o EverHome. A t t h e f o r e c l o s u r e s a l e on A u g u s t 4, 

2009, EverHome p u r c h a s e d t h e p r o p e r t y f o r $ 137,896.50. The 

same day, EverHome's a t t o r n e y s e n t P e r r y a demand f o r 

p o s s e s s i o n o f t h e p r o p e r t y . On A u g u s t 21, 2009, t h e 

a s s i g n m e n t o f t h e m o r t g a g e an d t h e s p e c i a l w a r r a n t y d e e d were 

b o t h r e c o r d e d i n t h e S h e l b y C o u n t y P r o b a t e O f f i c e ; t h e d e e d 

was r e c o r d e d two s e c o n d s a f t e r t h e a s s i g n m e n t . 

On A u g u s t 17, 2009, F a n n i e Mae f i l e d a c o m p l a i n t a l l e g i n g 

t h a t i t was t h e owner o f t h e p r o p e r t y b y v i r t u e o f i t s s p e c i a l 

w a r r a n t y d e e d f r o m EverHome and s e e k i n g t o e j e c t P e r r y f r o m 

t h e p r o p e r t y . F a n n i e Mae a t t a c h e d t o t h e c o m p l a i n t EverHome's 

f o r e c l o s u r e d e e d and i t s own s p e c i a l w a r r a n t y d e e d . P e r r y 

a n s w e r e d a n d d e n i e d t h a t F a n n i e Mae h a d t h e r i g h t t o e j e c t h i m 

f r o m t h e p r o p e r t y b e c a u s e , he c l a i m e d , t h e f o r e c l o s u r e s a l e 

and t h e f o r e c l o s u r e d e e d were v o i d as a c o n s e q u e n c e o f what, 

P e r r y c l a i m e d , h a d b e e n " d e f e c t i v e n o t i c e and a d e f e c t i v e 

s a l e . " 

F o l l o w i n g d i s c o v e r y , F a n n i e Mae moved f o r a summary 

j u d g m e n t . I n s u p p o r t o f t h a t m o t i o n , F a n n i e Mae s u b m i t t e d t h e 
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n o t e , t h e m o r t g a g e , EverHome's f o r e c l o s u r e d e e d , i t s own 

s p e c i a l w a r r a n t y d e e d , a n d t h e a f f i d a v i t o f N i k Fox, c u s t o d i a n 

o f EverHome's b o o k s and r e c o r d s r e l a t i n g t o P e r r y ' s l o a n . F o x 

s t a t e d t h a t he h a d r e v i e w e d EverHome's r e c o r d s c o n c e r n i n g 

P e r r y ' s l o a n a nd t h a t he h a d p e r s o n a l k n o w l e d g e o f t h e f a c t s 

s e t f o r t h i n h i s a f f i d a v i t . He a u t h e n t i c a t e d t h e p e r t i n e n t 

d o c u m e n t s , i n c l u d i n g t h e s e r i e s o f l o s s - m i t i g a t i o n l e t t e r s 

t h a t EverHome h a d s e n t t o P e r r y a nd t h e n o t i c e - o f - a c c e l e r a t i o n 

and d e m a n d - f o r - p o s s e s s i o n l e t t e r s t h a t a t t o r n e y s f o r EverHome 

ha d s e n t t o P e r r y . W i t h r e s p e c t t o t h e p r o m i s s o r y n o t e t h a t 

P e r r y h a d e x e c u t e d i n f a v o r o f RBMG on A u g u s t 12, 2003, F o x 

a u t h e n t i c a t e d EverHome's c o p y o f t h e n o t e , w h i c h h a d been 

stamped w i t h t h e f o l l o w i n g p r e p r i n t e d b l a n k i n d o r s e m e n t : 

" P a y t o The O r d e r o f 

W i t h o u t R e c o u r s e 
[ i l l e g i b l e s i g n a t u r e ] 
S e n i o r V i c e P r e s i d e n t 

RBMG, I n c . " 

F o x a v e r r e d t h a t EverHome h a d " a c q u i r e d i t s i n t e r e s t i n t h e 

n o t e on o r a b o u t J u l y 2, 2007." 

P e r r y f i l e d a r e s p o n s e i n o p p o s i t i o n t o F a n n i e Mae's 

summary-judgment m o t i o n , a t t a c h i n g , among o t h e r m a t e r i a l s , h i s 

own a f f i d a v i t a nd a r g u i n g t h a t t h e f o r e c l o s u r e s a l e a nd t h e 
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f o r e c l o s u r e d e e d were v o i d f o r t h e f o l l o w i n g r e a s o n s : (1) 

EverHome d i d n o t have t h e r i g h t t o e x e r c i s e t h e power o f s a l e 

u n d e r t h e m o r t g a g e b e c a u s e , P e r r y s a i d , i t was n o t t h e 

a s s i g n e e o f t h e m o r t g a g e when i t commenced t h e f o r e c l o s u r e 

p r o c e e d i n g s ; (2) EverHome h a d f a i l e d t o c o m p l y w i t h t h e n o t i c e 

r e q u i r e m e n t s i n t h e m o r t g a g e i n s t r u m e n t ; (3) EverHome h a d 

f a i l e d t o c o m p l y w i t h t h e s t a t u t o r y n o t i c e r e q u i r e m e n t s o f 

§ 35-10-13, A l a . Code 1975, b e c a u s e , P e r r y s a i d , t h e f i r s t 

f o r e c l o s u r e n o t i c e p u b l i s h e d i n t h e ne w s p a p e r on J u l y 8, 2009, 

r e f l e c t e d t h a t t h e m o r t g a g e h a d been a s s i g n e d t o EverHome 

when, i n f a c t , MERS d i d n o t a s s i g n t h e m o r t g a g e t o EverHome 

u n t i l J u l y 15, 2 0 0 9 ; (4) EverHome h a d f a i l e d t o c o m p l y w i t h 

i t s l o s s - m i t i g a t i o n p r o g r a m ; (5) t h e f o r e c l o s u r e s a l e was 

w r o n g f u l b e c a u s e EverHome h a d b r e a c h e d i t s f i d u c i a r y d u t y b y 

i n t e n t i o n a l l y u n d e r b i d d i n g t h e v a l u e o f t h e p r o p e r t y and 

c r e a t i n g a sham d e f i c i e n c y ; a nd (6) F a n n i e Mae's summary-

j u d g m e n t m o t i o n was n o t s u p p o r t e d b y a d m i s s i b l e e v i d e n c e u n d e r 

R u l e 56, A l a . R. C i v . P. S p e c i f i c a l l y , P e r r y a r g u e d t h a t 

F o x ' s a f f i d a v i t was n o t b a s e d on p e r s o n a l k n o w l e d g e and 

f a i l e d t o s t a t e how o r when EverHome h a d o b t a i n e d an i n t e r e s t 

i n t h e n o t e t h a t P e r r y h a d e x e c u t e d i n f a v o r o f RBMG. 
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F a n n i e Mae f i l e d a r e p l y t o P e r r y ' s r e s p o n s e a n d moved t o 

s t r i k e a p o r t i o n o f P e r r y ' s a f f i d a v i t . The t r i a l c o u r t 

g r a n t e d t h e m o t i o n t o s t r i k e a nd e n t e r e d a summary j u d g m e n t i n 

f a v o r o f F a n n i e Mae on A u g u s t 24, 2010, s e t t i n g o u t t h e 

r e a s o n s f o r i t s d e c i s i o n . P e r r y f i l e d a m o t i o n t o a l t e r , 

amend, o r v a c a t e t h e j u d g m e n t on Sept e m b e r 22, 2010. The 

t r i a l c o u r t d e n i e d P e r r y ' s p o s t j u d g m e n t m o t i o n on O c t o b e r 29, 

2010, and P e r r y t i m e l y a p p e a l e d on December 9, 2010. The 

supreme c o u r t s u b s e q u e n t l y t r a n s f e r r e d t h e a p p e a l t o t h i s 

c o u r t p u r s u a n t t o A l a . Code 1975, § 1 2 - 2 - 7 ( 6 ) . 

S t a n d a r d o f R e v i e w 

A p p e l l a t e r e v i e w o f a summary judgment i s de novo. Ex 

p a r t e B a l l e w , 771 So. 2d 1040 ( A l a . 2 0 0 0 ) . A m o t i o n f o r a 

summary judgment i s t o be g r a n t e d when no g e n u i n e i s s u e o f 

m a t e r i a l f a c t e x i s t s and t h e m o v i n g p a r t y i s e n t i t l e d t o a 

judgment as a m a t t e r o f l a w . R u l e 5 6 ( c ) ( 3 ) , A l a . R. C i v . P. 

A p a r t y m o v i n g f o r a summary judgment must make a p r i m a f a c i e 

s h o w i n g " t h a t t h e r e i s no g e n u i n e i s s u e as t o any m a t e r i a l 

f a c t and t h a t [ i t ] i s e n t i t l e d t o a judgment as a m a t t e r o f 

l a w . " R u l e 5 6 ( c ) ( 3 ) ; see Lee v. C i t y o f Gadsden, 592 So. 2d 
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1036, 1038 ( A l a . 1 9 9 2 ) . I f t h e movant meets t h i s b u r d e n , " t h e 

b u r d e n t h e n s h i f t s t o t h e nonmovant t o r e b u t t h e m ovant's 

p r i m a f a c i e s h o w i n g by ' s u b s t a n t i a l e v i d e n c e . ' " L e e , 592 So. 

2d a t 1038 ( f o o t n o t e o m i t t e d ) . " [ S ] u b s t a n t i a l e v i d e n c e i s 

e v i d e n c e o f s u c h w e i g h t and q u a l i t y t h a t f a i r - m i n d e d p e r s o n s 

i n t h e e x e r c i s e o f i m p a r t i a l judgment can r e a s o n a b l y i n f e r t h e 

e x i s t e n c e o f t h e f a c t s o u g h t t o be p r o v e d . " West v. F o u n d e r s 

L i f e A s s u r a n c e Co. o f F l o r i d a , 547 So. 2d 870 , 87 1 ( A l a . 

1 9 8 9 ) ; see A l a . Code 1975, § 1 2 - 2 1 - 1 2 ( d ) . 

I . EverHome's R i g h t t o E x e r c i s e t h e Power o f S a l e 

A. P e r r y c o n t e n d s t h a t t h e f o r e c l o s u r e s a l e was 

d e f e c t i v e b e c a u s e EverHome was n o t t h e a s s i g n e e o f t h e 

m o r t g a g e when i t i n i t i a t e d t h e f o r e c l o s u r e p r o c e e d i n g s . A 

p a r t y " i n i t i a t e s " f o r e c l o s u r e p r o c e e d i n g s when i t a c c e l e r a t e s 

t h e m a t u r i t y d a t e o f t h e i n d e b t e d n e s s and p u b l i s h e s n o t i c e o f 

a f o r e c l o s u r e s a l e . See S t u r d i v a n t v. BAC Home L o a n s  

S e r v i c i n g , LP, [Ms. 2100245, December 16, 2011] So. 3d 

___ , ___ ( A l a . C i v . App. 2 0 1 1 ) . On J u l y 2, 2009, EverHome's 

a t t o r n e y n o t i f i e d P e r r y t h a t EverHome was a c c e l e r a t i n g t h e 

m a t u r i t y d a t e o f t h e i n d e b t e d n e s s and i n i t i a t i n g f o r e c l o s u r e 
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p r o c e e d i n g s ; on J u l y 8, 2009, Everhome f i r s t p u b l i s h e d n o t i c e 

o f a f o r e c l o s u r e s a l e s c h e d u l e d f o r A u g u s t 4, 2009; on J u l y 

15, 2009, MERS a s s i g n e d t h e m o r t g a g e t o EverHome. 

I n S t u r d i v a n t , s u p r a , a m a j o r i t y o f t h i s c o u r t h e l d t h a t , 

b e c a u s e t h e f o r e c l o s i n g e n t i t y was n o t t h e a s s i g n e e o f t h e 

mo r t g a g e when t h e f o r e c l o s u r e p r o c e e d i n g s were i n i t i a t e d , t h e 

f o r e c l o s i n g e n t i t y had no a u t h o r i t y t o f o r e c l o s e and no 

s t a n d i n g t o p r o s e c u t e i t s e j e c t m e n t a c t i o n . U n l i k e i n 

S t u r d i v a n t , t h e t i m i n g o f t h e a s s i g n m e n t o f t h e m o r t g a g e i s 

n o t d e t e r m i n a t i v e i n t h i s c a s e . I n s u p p o r t o f i t s summary-

jud g m e n t m o t i o n , F a n n i e Mae s u b m i t t e d F o x ' s a f f i d a v i t 

t e s t i m o n y i n d i c a t i n g t h a t on J u l y 2, 2007, two y e a r s b e f o r e 

EverHome i n i t i a t e d t h e f o r e c l o s u r e p r o c e e d i n g s , EverHome h a d 

a c q u i r e d t h e p r o m i s s o r y n o t e t h a t P e r r y h a d e x e c u t e d i n f a v o r 

o f RBMG i n 2003. The p a r t i e s do n o t d i s p u t e t h e f a c t t h a t t h e 

n o t e was a n e g o t i a b l e i n s t r u m e n t , i . e . , t h a t i t r e p r e s e n t e d 

P e r r y ' s u n c o n d i t i o n a l p r o m i s e t o p a y RBMG a f i x e d sum o f money 

a t a d e f i n i t e t i m e , w i t h o u t r e q u i r i n g any o t h e r u n d e r t a k i n g by 

P e r r y . See A l a . Code 1975, § 7-3-104. The p a r t i e s a l s o do 

n o t d i s p u t e t h a t EverHome became, a t some p o i n t , a " h o l d e r " o f 

t h e n o t e . A h o l d e r i s e n t i t l e d t o e n f o r c e t h e t e r m s o f a 
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n e g o t i a b l e i n s t r u m e n t . A l a . Code 1975, § 7-3-301. The 

d i s p u t e c o n c e r n s when EverHome became a h o l d e r o f t h e n o t e . 

I f EverHome became a h o l d e r o f t h e n o t e b e f o r e i t i n i t i a t e d 

t h e f o r e c l o s u r e p r o c e e d i n g s i n J u l y 2009, t h e n EverHome was 

a u t h o r i z e d t o e x e r c i s e t h e power o f s a l e c o n t a i n e d i n t h e 

m o r t g a g e b y v i r t u e o f § 35-10-12, A l a . Code 1975. 

S e c t i o n 35-10-12 p r o v i d e s , i n p e r t i n e n t p a r t , t h a t 

" [ w ] h e r e a power t o s e l l l a n d s i s g i v e n i n any 
m o r t g a g e , t h e power i s p a r t o f t h e s e c u r i t y a n d may 
be e x e c u t e d b y any p e r s o n , o r t h e p e r s o n a l  
r e p r e s e n t a t i v e o f any p e r s o n who, by a s s i g n m e n t o r  
o t h e r w i s e , becomes e n t i t l e d t o t h e money t h u s  
s e c u r e d . " 

( E m p h a s i s added.) I n H a r t o n v. L i t t l e , 176 A l a . 267, 270, 57 

So. 8 5 1 , 851 ( 1 9 1 1 ) , o u r supreme c o u r t h e l d t h a t " [ i ] t i s n o t 

a t a l l n e c e s s a r y t h a t a m o r t g a g e d e e d be a s s i g n e d i n o r d e r t o 

e n a b l e t h e owner o f t h e d e b t t o f o r e c l o s e u n d e r a power o f 

s a l e . " 

"The power o f s a l e i s a p a r t o f t h e s e c u r i t y , and 
may be e x e r c i s e d by an a s s i g n e e , o r any p e r s o n who 
i s e n t i t l e d t o t h e m o r t g a g e d e b t . And a t r a n s f e r o f 
t h e d e b t , by w r i t i n g o r b y p a r o l , i s i n e q u i t y an 
a s s i g n m e n t o f t h e m o r t g a g e . " 

176 A l a . a t 270, 57 So. a t 851-52 ( c i t a t i o n s o m i t t e d ) . See 

a l s o A l a . Code 1975, § 8-5-24 ("The t r a n s f e r o f a ... n o t e 

g i v e n f o r t h e p u r c h a s e money o f l a n d s , w h e t h e r t h e t r a n s f e r be 
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by d e l i v e r y m e r e l y o r i n w r i t i n g , e x p r e s s e d t o be w i t h o r 

w i t h o u t r e c o u r s e on t h e t r a n s f e r o r , p a s s e s t o t h e t r a n s f e r e e 

t h e l i e n o f t h e v e n d o r o f t h e l a n d s . " ) . See g e n e r a l l y  

R e s t a t e m e n t ( T h i r d ) o f P r o p e r t y : M o r t g a g e s § 5.4(a) (1997) 

( s t a t i n g t h a t " [ a ] t r a n s f e r o f an o b l i g a t i o n s e c u r e d by a 

m o r t g a g e a l s o t r a n s f e r s t h e m o r t g a g e u n l e s s t h e p a r t i e s t o t h e 

t r a n s f e r a g r e e o t h e r w i s e " ) . 

Fox, t h e c u s t o d i a n o f EverHome's r e c o r d s r e l a t i n g t o 

P e r r y ' s l o a n , i d e n t i f i e d EverHome's co p y o f t h e n o t e , w h i c h 

b o r e a b l a n k i n d o r s e m e n t by RBMG. A b l a n k i n d o r s e m e n t a l l o w s 

a p a r t y t o t r a n s f e r a n o t e m e r e l y b y p o s s e s s i o n . See A l a . 

Code 1975, § 7-3-205(b) ("When i n d o r s e d i n b l a n k , an 

i n s t r u m e n t becomes p a y a b l e t o b e a r e r and may be n e g o t i a t e d by 

t r a n s f e r o f p o s s e s s i o n a l o n e u n t i l s p e c i a l l y i n d o r s e d . " ) ; s ee  

a l s o § 7 - 3 - 2 0 1 ( b ) . A l t h o u g h t h e i n d o r s e m e n t was u n d a t e d , Fox 

a v e r r e d t h a t EverHome h a d " a c q u i r e d i t s i n t e r e s t i n t h e n o t e 

on o r a b o u t J u l y 2, 2007." 

B. P e r r y a r g u e s t h a t F o x ' s s t a t e m e n t r e g a r d i n g t h e d a t e 

on w h i c h EverHome a c q u i r e d t h e n o t e was i n a d m i s s i b l e u n d e r 

R u l e 5 6 ( e ) , A l a . R. C i v . P. T h a t r u l e p r o v i d e s , i n p e r t i n e n t 

p a r t : 
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" S u p p o r t i n g and o p p o s i n g a f f i d a v i t s s h a l l be made on 
p e r s o n a l k n o w l e d g e , s h a l l s e t f o r t h s u c h f a c t s as 
w o u l d be a d m i s s i b l e i n e v i d e n c e , and s h a l l show 
a f f i r m a t i v e l y t h a t t h e a f f i a n t i s c o m p e t e n t t o 
t e s t i f y t o t h e m a t t e r s s t a t e d t h e r e i n . Sworn o r 
c e r t i f i e d c o p i e s o f a l l p a p e r s o r p a r t s t h e r e o f 
r e f e r r e d t o i n an a f f i d a v i t s h a l l be a t t a c h e d 
t h e r e t o o r s e r v e d t h e r e w i t h . " 

F o x ' s a f f i d a v i t s t a t e d , i n p a r t : 

" I n my p r e s e n t p o s i t i o n , I have d i r e c t a c c e s s t o t h e 
b o o k s and r e c o r d s o f [EverHome] r e g a r d i n g t h e 
a c c o u n t w h i c h f o r m s t h e b a s i s o f t h i s a c t i o n and am 
a c u s t o d i a n o f s a i d b o o k s and r e c o r d s . I have 
p e r s o n a l k n o w l e d g e o f t h e f a c t s s e t f o r t h i n t h i s 
a f f i d a v i t and I have r e v i e w e d s a i d r e l e v a n t b u s i n e s s 
b o o k s and r e c o r d s . ... I am c o m p e t e n t t o t e s t i f y t o 
t h e m a t t e r s s e t f o r t h i n t h i s a f f i d a v i t , w h i c h a r e 
b a s e d upon my r e v i e w o f s a i d b o o k s an d r e c o r d s a n d 
my p e r s o n a l k n o w l e d g e . " 

P e r r y m a i n t a i n s t h a t Fox c o u l d n o t have h a d p e r s o n a l k n o w l e d g e 

o f t h e d a t e on w h i c h p o s s e s s i o n o f t h e n o t e h a d been d e l i v e r e d 

t o EverHome u n l e s s (a) Fox h a d been i n v o l v e d i n t h e d e l i v e r y 

" t r a n s a c t i o n " o r (b) Fox h a d r e v i e w e d a r e c o r d o f EverHome 

d o c u m e n t i n g t h a t " t r a n s a c t i o n . " W i t h r e s p e c t t o a l t e r n a t i v e 

(b) o f h i s l a c k - o f - p e r s o n a l - k n o w l e d g e a r g u m e n t , P e r r y i n s i s t s 

t h a t , i f Fox h a d r e v i e w e d and r e l i e d upon a r e c o r d o f EverHome 

d o c u m e n t i n g t h e " t r a n s a c t i o n " b y w h i c h EverHome h a d a c q u i r e d 

t h e n o t e , t h e n t h a t r e c o r d s h o u l d have b e e n , b u t was n o t , 

a t t a c h e d t o F o x ' s a f f i d a v i t . 
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I n i t i a l l y , we n o t e t h a t b e c a u s e a b l a n k i n d o r s e m e n t 

a l l o w s a p a r t y t o t r a n s f e r a n o t e b y p o s s e s s i o n a l o n e , i t i s 

u n l i k e l y t h a t any f o r m a l , d o c u m e n t a b l e " d e l i v e r y t r a n s a c t i o n " 

o c c u r r e d . EverHome may, h o w e v e r , have made an e n t r y i n i t s 

f i l e s o r on i t s b o o k s i n d i c a t i n g t h a t t h e n o t e , a v a l u a b l e 

f i n a n c i a l a s s e t , h a d been r e c e i v e d a n d c r e d i t e d t o i t s a c c o u n t 

on a c e r t a i n d a t e . N e v e r t h e l e s s , a s i d e f r o m F o x ' s g e n e r a l 

a s s e r t i o n t h a t he h a d r e v i e w e d EverHome's b o o k s and r e c o r d s 

and t h a t he h a d p e r s o n a l k n o w l e d g e o f t h e c o n t e n t s o f t h o s e 

b o o k s and r e c o r d s , Fox d i d n o t s t a t e (and F a n n i e Mae d i d n o t 

a t t a c h d o c u m e n t a t i o n t o d e m o n s t r a t e ) how Fox h a d g a i n e d h i s 

kn o w l e d g e o f t h e d a t e on w h i c h EverHome h a d a c q u i r e d 

p o s s e s s i o n o f t h e n o t e . 

F a n n i e Mae a r g u e s t h a t P e r r y f a i l e d t o p r e s e r v e f o r 

r e v i e w any argument as t o a d e f e c t i n F o x ' s a f f i d a v i t b e c a u s e 

P e r r y d i d n o t move t o s t r i k e t h e a f f i d a v i t . We a g r e e . 

A l t h o u g h P e r r y c a l l e d t h e t r i a l c o u r t ' s a t t e n t i o n t o t h e 

i n a d m i s s i b i l i t y o f F o x ' s t e s t i m o n y r e g a r d i n g t h e a l l e g e d d a t e 

on w h i c h EverHome h a d a c q u i r e d t h e n o t e and a l t h o u g h P e r r y 

d e v o t e d a c o n s i d e r a b l e p o r t i o n o f h i s r e s p o n s e i n o p p o s i t i o n 

t o F a n n i e Mae's summary-judgment m o t i o n t o e x p l a i n i n g t h e 
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b a s i s f o r h i s o b j e c t i o n , t h e Supreme C o u r t o f A l a b a m a has 

r e c e n t l y made i t c l e a r t h a t "a p a r t y must move t h e t r i a l c o u r t 

t o s t r i k e any e v i d e n c e t h a t v i o l a t e s R u l e 5 6 ( e ) , A l a . R. C i v . 

P. An o b j e c t i o n t o t h e i n a d m i s s i b l e e v i d e n c e a l o n e i s n o t 

s u f f i c i e n t . " Ex p a r t e S e c r e t a r y o f V e t e r a n s A f f a i r s , [Ms. 

1101171, F e b r u a r y 10, 2012] So. 3d , ( A l a . 2012) 

( e m p h a s i s added; f o o t n o t e o m i t t e d ) . 

C. C i t i n g B y r d v. M o r E q u i t y , I n c . , [Ms. 2100734, M a r c h 

16, 2012] So. 3d ( A l a . C i v . App. 2 0 1 2 ) , P e r r y a r g u e s 

t h a t F a n n i e Mae s u b m i t t e d c o n t r a d i c t o r y e v i d e n c e as t o when 

EverHome became e n t i t l e d t o e x e r c i s e t h e power o f s a l e i n t h e 

m o r t g a g e . P e r r y m a i n t a i n s t h a t F a n n i e Mae's own e v i d e n t i a r y 

s u b m i s s i o n s c r e a t e d a g e n u i n e i s s u e o f m a t e r i a l f a c t r e g a r d i n g 

w h e t h e r EverHome h a d t h e r i g h t t o f o r e c l o s e on P e r r y ' s 

m o r t g a g e b y v i r t u e o f EverHome's p h y s i c a l p o s s e s s i o n o f t h e 

n o t e , a b e a r e r i n s t r u m e n t , on J u l y 2, 2007, o r by v i r t u e o f 

t h e a s s i g n m e n t f r o m MERS o f t h e m o r t g a g e and n o t e on J u l y 15, 

2009. 

I n Coleman v. BAC S e r v i c i n g , [Ms. 2100453, June 22, 2012] 

So. 3d , ( A l a . C i v . App. 2 0 1 2 ) , t h i s c o u r t 

a d d r e s s e d t h e same argum e n t . We c o n c l u d e d t h a t t h e r e was no 
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c o n f l i c t i n t h e e v i d e n c e , t h a t B y r d v. M o r E q u i t y i s 

d i s t i n g u i s h a b l e , and t h a t r e v e r s a l o f a summary judgment i n 

f a v o r o f t h e f o r e c l o s i n g e n t i t y was n o t r e q u i r e d . The same i s 

t r u e i n t h e p r e s e n t c a s e . 

A c c o r d i n g l y , t h e t r i a l c o u r t p r o p e r l y c o n s i d e r e d F a n n i e 

Mae's e v i d e n c e t h a t EverHome, a t t h e t i m e i t i n i t i a t e d t h e 

f o r e c l o s u r e p r o c e e d i n g s on J u l y 2, 2009, was t h e h o l d e r o f t h e 

n o t e and was, t h e r e f o r e , e n t i t l e d t o e x e r c i s e t h e power o f 

s a l e i n t h e m o r t g a g e ; t h a t EverHome p e r f e c t e d t i t l e on A u g u s t 

4, 2009, when i t p u r c h a s e d t h e p r o p e r t y a t t h e f o r e c l o s u r e 

s a l e ; and t h a t t h e e q u i t a b l e d o c t r i n e o f a f t e r - a c q u i r e d t i t l e 

o p e r a t e d t o p e r f e c t t i t l e i n F a n n i e Mae i m m e d i a t e l y . See J e t t  

v. L a w y e r s T i t l e I n s u r a n c e C o r p . , 985 So. 2d 434 ( A l a . C i v . 

App. 2 0 0 7 ) : 

" ' " I n no S t a t e p e r h a p s has t h e r u l e been more 
r i g i d l y a d h e r e d t o t h a n i n t h i s , ' t h a t when one 
s e l l s l a n d t o w h i c h he has no r i g h t , w i t h w a r r a n t y 
o f t i t l e , a nd he a f t e r w a r d s a c q u i r e s a g o o d t i t l e , 
i t p a s s e s i n s t a n t l y t o h i s ven d e e , and he i s 
e s t o p p e d f r o m d e n y i n g t h a t he h a d no r i g h t a t t h e 
t i m e o f t h e s a l e . ' ..."'" 

985 So. 2d a t 438 ( q u o t i n g T u r n e r v. L a s s i t e r , 484 So. 2d 378, 

380 ( A l a . 1 9 8 5 ) , q u o t i n g i n t u r n D o o l i t t l e v. R o b e r t s o n , 109 

A l a . 412, 413, 19 So. 851, 851 ( 1 8 9 5 ) ) . 
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I I . S e p a r a t i o n o f t h e N o t e and t h e M o r t g a g e 

P e r r y c o n t e n d s t h a t b e c a u s e t h e n o t e an d t h e m o r t g a g e 

were i n i t i a l l y s e p a r a t e d ( w i t h t h e n o t e h a v i n g been e x e c u t e d 

i n f a v o r o f RBMG and t h e m o r t g a g e h a v i n g b e e n e x e c u t e d i n 

f a v o r o f MERS, as nominee f o r RBMG), EverHome n e v e r h a d an 

e n f o r c e a b l e l i e n . F a n n i e Mae m a i n t a i n s t h a t P e r r y f a i l e d t o 

r a i s e t h a t argument b e f o r e t h e t r i a l c o u r t . The r e c o r d 

i n d i c a t e s t h a t i n h i s p o s t j u d g m e n t m o t i o n P e r r y made a one-

s e n t e n c e a r g u m e n t , w i t h o u t c i t a t i o n t o a u t h o r i t y , t h a t " [ t ] h e 

p l a i n t i f f has no v a l i d o r e n f o r c e a b l e l i e n b e c a u s e t h e n o t e 

and m o r t g a g e were s e p a r a t e d . " On a p p e a l , P e r r y c i t e s I n r e  

A g a r d , 444 B.R. 231, 246 ( B a n k r . E.D.N.Y. 2 0 1 1 ) . T h i s c o u r t 

has p r e v i o u s l y r e j e c t e d t h e same argument i n Coleman v. BAC  

S e r v i c i n g , [Ms. 2100453, June 22, 2012] So. 3d , 

( A l a . C i v . App. 2 0 1 2 ) . 

I I I . C o n t r a c t u a l and S t a t u t o r y N o t i c e R e q u i r e m e n t s 

A. P e r r y c o n t e n d s t h a t t h e f o r e c l o s u r e s a l e was 

d e f e c t i v e b e c a u s e EverHome f a i l e d t o c o m p l y w i t h t h e n o t i c e 

r e q u i r e m e n t s i n t h e m o r t g a g e i n s t r u m e n t . S p e c i f i c a l l y , P e r r y 

m a i n t a i n s t h a t he was n e v e r n o t i f i e d t h a t h i s l o a n h a d b e e n 

t r a n s f e r r e d t o EverHome as r e q u i r e d , he s a i d , by p a r a g r a p h 20 
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o f t h e m o r t g a g e . T h a t a r g u m e n t i s u n a v a i l i n g b e c a u s e 

p a r a g r a p h 20 o f t h e m o r t g a g e s p e c i f i c a l l y s t a t e s t h a t " [ t ] h e 

N o t e o r a p a r t i a l i n t e r e s t i n t h e N o t e ( t o g e t h e r w i t h t h i s 

S e c u r i t y I n s t r u m e n t ) c a n be s o l d one o r more t i m e s w i t h o u t 

p r i o r n o t i c e t o B o r r o w e r . " 

P e r r y a l s o c o n t e n d s t h a t he was n o t g i v e n n o t i c e o f 

" d e f a u l t p r i o r t o a c c e l e r a t i o n , " as r e q u i r e d , he s a i d , b y 

p a r a g r a p h 22 o f t h e m o r t g a g e . T h a t p a r a g r a p h s t a t e s : 

" A c c e l e r a t i o n ; R e m e d i e s . L e n d e r s h a l l g i v e n o t i c e 
t o B o r r o w e r p r i o r t o a c c e l e r a t i o n f o l l o w i n g 
B o r r o w e r ' s b r e a c h o f any c o v e n a n t o r a g r e e m e n t i n 
t h i s S e c u r i t y I n s t r u m e n t . ... The n o t i c e s h a l l 
s p e c i f y : (a) t h e d e f a u l t ; (b) t h e a c t i o n r e q u i r e d 
t o c u r e t h e d e f a u l t ; (c) a d a t e , n o t l e s s t h a n 30 
d a y s f r o m t h e d a t e t h e n o t i c e i s g i v e n t o B o r r o w e r , 
by w h i c h t h e d e f a u l t must be c u r e d ; and (d) t h a t 
f a i l u r e t o c u r e t h e d e f a u l t on o r b e f o r e t h e d a t e 
s p e c i f i e d i n t h e n o t i c e may r e s u l t i n a c c e l e r a t i o n 
o f t h e sums s e c u r e d by t h i s S e c u r i t y I n s t r u m e n t and 
s a l e o f t h e P r o p e r t y . The n o t i c e s h a l l f u r t h e r 
i n f o r m B o r r o w e r o f t h e r i g h t t o r e i n s t a t e a f t e r 
a c c e l e r a t i o n and t h e r i g h t t o b r i n g a c o u r t a c t i o n 
t o a s s e r t t h e n o n - e x i s t e n c e o f a d e f a u l t o r any 
o t h e r d e f e n s e o f B o r r o w e r t o a c c e l e r a t i o n and s a l e . " 

A s s u m i n g , w i t h o u t d e c i d i n g , t h a t t h e a s s e r t i o n o f s u c h an 

a l l e g e d d e f e c t i n t h e p r o c e s s l e a d i n g up t o f o r e c l o s u r e i s 

a v a i l a b l e t o P e r r y i n an e j e c t m e n t a c t i o n b r o u g h t by a p a r t y 

t h a t was n o t t h e f o r e c l o s i n g e n t i t y b u t i s a s u b s e q u e n t vendee 
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o f t h e f o r e c l o s u r e - s a l e p u r c h a s e r , we n o t e t h a t t h e m o r t g a g e 

p r o v i d e s , i n p a r a g r a p h 15, t h a t 

" [ a ] n y n o t i c e t o B o r r o w e r i n c o n n e c t i o n w i t h t h i s 
S e c u r i t y I n s t r u m e n t s h a l l be deemed t o have b e e n 
g i v e n t o B o r r o w e r when m a i l e d b y f i r s t c l a s s m a i l o r 
when a c t u a l l y d e l i v e r e d t o B o r r o w e r ' s n o t i c e a d d r e s s 
i f s e n t by o t h e r means." 

Fox i d e n t i f i e d a l e t t e r m a i l e d b y EverHome t o P e r r y ' s a d d r e s s 

on J u l y 16, 2008, t h a t s t a t e d : 

"YOUR DEFAULT IN PAYMENT OF THE CAPTIONED LOAN 
HAS MADE IT NECESSARY FOR us t o c o n s i d e r t a k i n g 
l e g a l a c t i o n . I n a c c o r d a n c e w i t h t h e t e r m s o f t h e 
D e e d / M o r t g a g e , you a r e h e r e b y n o t i f i e d t h a t you have 
t h i r t y (30) d a y s f r o m t h e d a t e o f t h i s l e t t e r t o 
c u r e t h e e x i s t i n g d e f a u l t . I f t h e b r e a c h o f c o n t r a c t 
i s n o t c u r e d on o r b e f o r e t h e t h i r t i e t h day, we w i l l 
d e c l a r e t h e p r i n c i p a l b a l a n c e , $149,228.29, and a l l 
sums s e c u r e d by t h e Deed/Mortgage due p a y a b l e 
w i t h o u t f u r t h e r n o t i c e t o y o u . 

" I f you w i s h t o r e i n s t a t e t h e a c c o u n t , you must 
s e n d c e r t i f i e d f u n d s ( c a s h i e r s c h e c k o r money o r d e r ) 
i n t h e amount o f $3,539.52. An a d d i t i o n a l m o n t h l y 
payment must be a d d e d t o t h i s amount on y o u r n e x t 
due d a t e . I f you s e n d any amount l e s s t h a n t h e f u l l 
r e i n s t a t e m e n t amount as q u o t e d i n t h i s l e t t e r , we 
may e l e c t t o a p p l y p a r t i a l payment t o y o u r a c c o u n t 
w i t h o u t w a i v i n g o u r r i g h t o f a c c e l e r a t i o n . I n t h e 
e v e n t t h a t t h e p r o p e r t y i s t e n a n t - o c c u p i e d and you 
f a i l t o c u r e t h e b r e a c h as r e q u i r e d by t h i s l e t t e r , 
t h i s i s a f o r m a l demand f o r a l l r e n t s , a p p l i c a b l e t o 
s t a t e s t a t u t e s . 

" I f you a r e i n n e e d o f f i n a n c i a l a d v i c e , you may 
w i s h t o c o n t a c t a HUD a p p r o v e d h o u s i n g c o u n s e l i n g 
a g e n c y . These a g e n c i e s p r o v i d e e x p e r i e n c e d home 
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o w n e r s h i p c o u n s e l i n g a t no c h a r g e t o you. F o r t h e 
a g e n c y i n y o u r a r e a c a l l (809) 559-4287. 

" T h i s l e t t e r s h a l l a l s o s e r v e as n o t i c e t o you 
o f y o u r r i g h t t o r e i n s t a t e y o u r l o a n a f t e r 
a c c e l e r a t i o n as p r o v i d e d by t h e D e e d / M o r t g a g e , and 
o f y o u r r i g h t t o b r i n g a c o u r t a c t i o n t o a s s e r t t h e 
n o n - e x i s t e n c e o f t h e b r e a c h o f c o n t r a c t o r any o t h e r 
l e g a l d e f e n s e t o a c c e l e r a t i o n o r f o r e c l o s u r e . Under 
t h e t e r m s o f t h e D e e d/Mortgage, we a r e e n t i t l e d t o 
c o l l e c t a l l e x p e n s e s a l l o w e d by l a w , w h i c h may 
i n c l u d e r e a s o n a b l e a t t o r n e y f e e s and t h e r e l a t e d 
c o s t s o f any l e g a l p r o c e e d i n g s . 

" S i n c e r e l y , 
EverHome M o r t g a g e Company 
C o l l e c t i o n D e p a r t m e n t " 

A l t h o u g h P e r r y d e n i e d t h a t he h a d r e c e i v e d t h e l e t t e r , he d i d 

n o t d i s p u t e t h a t EverHome had s e n t t h e l e t t e r . P e r r y , 

t h e r e f o r e , f a i l e d t o e s t a b l i s h t h e e x i s t e n c e o f a g e n u i n e 

i s s u e o f m a t e r i a l f a c t r e g a r d i n g w h e t h e r t h e d e f a u l t n o t i c e 

was s e n t . See Redman v. F e d e r a l Home M o r t g . C o r p . , 765 So. 2d 

630, 634 ( A l a . 1 9 9 9 ) . 

P e r r y a l s o a r g u e s t h a t he d i d n o t r e c e i v e t h e n o t i c e - o f -

a c c e l e r a t i o n - a n d - f o r e c l o s u r e l e t t e r t h a t Fox i d e n t i f i e d as 

h a v i n g been s e n t t o P e r r y on J u l y 2, 2009, by an a t t o r n e y f o r 

EverHome. T h a t a r g u m e n t , however, was n o t p r e s e n t e d t o t h e 

t r i a l c o u r t and c a n n o t be r a i s e d f o r t h e f i r s t t i m e on a p p e a l . 

19 



2100235 

See W h i t e Sands Group, L.L.C. v. PRS I I , LLC, 998 So. 2d 1042, 

1057 ( A l a . 2 0 0 8 ) . 

B. P e r r y c o n t e n d s t h a t t h e f o r e c l o s u r e s a l e was 

d e f e c t i v e b e c a u s e EverHome f a i l e d t o c o m p l y w i t h t h e n o t i c e 

r e q u i r e m e n t s i n § 35-10-13, A l a . Code 1975. T h a t s e c t i o n 

p r o v i d e s t h a t " [ t ] h e n o t i c e o f [ f o r e c l o s u r e ] s a l e must g i v e 

t h e t i m e , p l a c e and t e r m s o f s a i d s a l e , t o g e t h e r w i t h a 

d e s c r i p t i o n o f t h e p r o p e r t y . " ( E m p h a s i s added.) 

P e r r y i n s i s t s t h a t t h e n o t i c e , w h i c h was f i r s t p u b l i s h e d 

on J u l y 8, 2009, f a i l e d t o c o m p l y w i t h t h e s t a t u t o r y 

r e q u i r e m e n t t o s e t o u t t h e " t e r m s o f [ t h e ] s a l e " b e c a u s e i t 

i n c o r r e c t l y s t a t e d t h a t t h e m o r t g a g e h a d b e e n a s s i g n e d t o 

EverHome when, i n f a c t , t h e a s s i g n m e n t t o EverHome d i d n o t 

o c c u r u n t i l J u l y 15, 2009. P e r r y a r g u e s t h a t , b e c a u s e 

EverHome was n o t t h e a s s i g n e e o f t h e m o r t g a g e a t t h e t i m e t h e 

f o r e c l o s u r e p r o c e e d i n g s were i n i t i a t e d , t h e f o r e c l o s u r e s a l e 

was n u l l and v o i d . He b a s e s t h a t argument on § 35-10-9, A l a . 

Code 1975, w h i c h p r o v i d e s : 

" A l l s a l e s o f r e a l e s t a t e , made u n d e r powers 
c o n t a i n e d i n m o r t g a g e s o r deeds o f t r u s t c o n t r a r y t o 
t h e p r o v i s i o n s o f t h i s a r t i c l e , s h a l l be n u l l and  
v o i d , n o t w i t h s t a n d i n g any a g r e e m e n t o r s t i p u l a t i o n 
t o t h e c o n t r a r y . " 
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(Em p h a s i s added.) As p r e v i o u s l y d i s c u s s e d , t h e f a c t t h a t 

EverHome was n o t t h e a s s i g n e e o f t h e m o r t g a g e a t t h e t i m e 

f o r e c l o s u r e p r o c e e d i n g s were i n i t i a t e d d i d n o t n e g a t e 

EverHome's a u t h o r i t y t o f o r e c l o s e . EverHome's l e g a l r i g h t t o 

e x e r c i s e t h e power o f s a l e i n t h e m o r t g a g e was n o t d e p e n d e n t 

upon i t s b e i n g t h e a s s i g n e e o f t h e m o r t g a g e , see H a r t o n v.  

L i t t l e , s u p r a . As t h e h o l d e r o f t h e n o t e , EverHome was t h e 

e n t i t y t h a t was " e n t i t l e d t o t h e money ... s e c u r e d " by t h e 

m o r t g a g e and t h u s t h e e n t i t y t h a t was p e r m i t t e d t o e x e r c i s e 

t h e power o f s a l e . § 35-10-12. 

Alabama la w i s c l e a r t h a t e r r o r s i n t h e n o t i c e t h a t do 

n o t p r e j u d i c e t h e m o r t g a g o r w i l l n o t i n v a l i d a t e an o t h e r w i s e 

v a l i d f o r e c l o s u r e s a l e . See, e.g., Drake v. Rhodes, 155 A l a . 

498, 46 So. 769 ( 1 9 0 8 ) ( t r a n s p o s i t i o n o f m o r t g a g o r ' s i n i t i a l s 

d i d n o t p r e j u d i c e m o r t g a g o r ) ; R i c h a r d s v. P h i l l i p s , 925 So. 2d 

216 ( A l a . C i v . App. 2 0 0 5 ) ( i n a c c u r a t e s t a t e m e n t i n p r e a m b l e o f 

n o t i c e t h a t p r o p e r t y was l o c a t e d i n S h e l b y C o u n t y d i d n o t 

p r e j u d i c e m o r t g a g o r b e c a u s e l e g a l d e s c r i p t i o n o f p r o p e r t y i n 

n o t i c e a c c u r a t e l y s t a t e d t h a t p r o p e r t y was l o c a t e d i n C h i l t o n 

C o u n t y ) ; and F a r m e r s ' Sav. Bank v. M u r p h r e e , 200 A l a . 574, 76 

So. 932 ( 1 9 1 7 ) ( f a i l u r e t o s p e c i f y i n n o t i c e t h a t f o r e c l o s u r e 

21 



2100235 

s a l e w o u l d be f o r c a s h d i d n o t p r e j u d i c e m o r t g a g o r b e c a u s e , 

a l t h o u g h t h e s a l e was made f o r c a s h , an e x t e n s i o n o f c r e d i t t o 

p u r c h a s e r s w o u l d t e n d t o a t t r a c t more b i d d e r s ) . 

G r a n t e d , t h e i n a c c u r a c y i n t h e n o t i c e h e r e was more 

s i g n i f i c a n t t h a n t h e e r r o r s i n t h e c a s e s c i t e d a b o v e . 

N e v e r t h e l e s s , t h e r e i s n o t h i n g i n t h e r e c o r d t o s u p p o r t t h e 

c o n c l u s i o n t h a t P e r r y was harmed by t h e i n a c c u r a c y , and P e r r y 

n e i t h e r a l l e g e d n o r p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t he had 

s u f f e r e d any a c t u a l p r e j u d i c e as a c o n s e q u e n c e o f t h e 

i n a c c u r a c y . P e r r y had been s e n d i n g h i s m o r t g a g e payments t o 

EverHome f o r a y e a r b e f o r e t h e n o t i c e was p u b l i s h e d , and he 

c o n t i n u e d t o c o r r e s p o n d w i t h EverHome a b o u t h i s l o a n up 

t h r o u g h and i n c l u d i n g t h e d a t e o f t h e f o r e c l o s u r e s a l e . 

Compare K e l l y v. C a r m i c h a e l , 217 A l a . 534, 537, 117 So. 67, 70 

( 1 9 2 8 ) ( n o t i n g t h a t m o r t g a g o r ' s r i g h t t o pay m o r t g a g e 

i n d e b t e d n e s s a t any t i m e b e f o r e f o r e c l o s u r e s a l e w o u l d be 

c o m p r o m i s e d i f m o r t g a g o r was unaware o f t h e e n t i t y t o whom 

t h e d e b t was owed). 

IV. L o s s M i t i g a t i o n 

A. P e r r y c o n t e n d s t h a t EverHome m i s r e p r e s e n t e d t o h i m 

t h a t t h e f o r e c l o s u r e w o u l d n o t t a k e p l a c e so l o n g as EverHome 
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was w o r k i n g w i t h h i m i n i t s l o s s - m i t i g a t i o n p r o g r a m . P e r r y ' s 

a f f i d a v i t s t a t e d : 

" I s p o k e t o t h e m o r t g a g e company numerous t i m e s 
a b o u t a l o a n - m o d i f i c a t i o n o r w o r k - o u t p l a n t h r o u g h 
t h e i r l o s s - m i t i g a t i o n p r o g r a m . They t o l d me t h e y 
w o u l d work w i t h me b u t t h e y d i d n o t f o l l o w t h r o u g h 
b e c a u s e t h e y s o l d t h e l o a n t o a n o t h e r m o r t g a g e 
company. My m o r t g a g e was t r a n s f e r r e d s e v e r a l t i m e s 
d u r i n g t h i s t i m e f r a m e and I c o u l d n e v e r g e t anyone 
t o f o l l o w up w i t h t h e m o d i f i c a t i o n . I s e n t a l l t h e 
r e q u e s t e d i n f o r m a t i o n t o t h e m ; however I n e v e r h e a r d 
f r o m them. I was t o l d b y them t h a t t h e f o r e c l o s u r e  
w o u l d n o t go f o r w a r d as l o n g as t h e y were w o r k i n g  
w i t h me t h r o u g h t h e l o s s - m i t i g a t i o n p r o g r a m . 
B e c a u s e o f t h e s e c o m m u n i c a t i o n s w i t h t h e l e n d e r , I 
was c o n f u s e d a b o u t t h e f o r e c l o s u r e p r o c e d u r e . 
F u r t h e r , I r e l i e d upon t h e s e c o m m u n i c a t i o n s a n d 
b e l i e v e d t h a t t h e m o r t g a g e company was w o r k i n g w i t h 
me t o h e l p me keep my home. They d i d n o t f o l l o w up 
and f a i l e d t o work w i t h me t h r o u g h t h e l o s s -
m i t i g a t i o n p r o g r a m . " 

(Em p h a s i s added.) F a n n i e Mae moved t o s t r i k e t h e e m p h a s i z e d 

p o r t i o n o f P e r r y ' s a f f i d a v i t on t h e g r o u n d s t h a t i t was 

h e a r s a y and t h a t i t v i o l a t e d t h e S t a t u t e o f F r a u d s . The t r i a l 

c o u r t c o r r e c t l y g r a n t e d t h a t m o t i o n . 

I n s u p p o r t o f i t s summary-judgment m o t i o n , F a n n i e Mae 

s u b m i t t e d a s e r i e s o f l e t t e r s f r o m EverHome t o P e r r y r e g a r d i n g 

P e r r y ' s r e q u e s t s t o be c o n s i d e r e d f o r t h e l o s s - m i t i g a t i o n 

p r o g r a m . I n e a c h o f t h o s e l e t t e r s , EverHome c a u t i o n e d P e r r y 

t h a t , d u r i n g t h e l o s s - m i t i g a t i o n p r o c e s s , i t w o u l d n o t " s t o p 
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n o r m a l d e f a u l t - s e r v i c i n g e f f o r t s , up t o and i n c l u d i n g 

f o r e c l o s u r e . " P e r r y d i d n o t deny h a v i n g r e c e i v e d t h e l e t t e r s 

and d i d n o t s u b m i t any e v i d e n c e i n d i c a t i n g t h a t EverHome h a d 

a g r e e d , i n a w r i t i n g , t o f o r b e a r c o l l e c t i o n e f f o r t s o r t o 

p o s t p o n e t h e f o r e c l o s u r e p r o c e e d i n g s . I n a d d r e s s i n g an 

i d e n t i c a l a rgument i n Coleman v. BAC S e r v i c i n g , [Ms. 2100453, 

June 22, 2012] So. 3d , ( A l a . C i v . App. 2 0 1 2 ) , t h i s 

c o u r t s t a t e d : 

" A s s u m i n g t h a t a [ f o r e c l o s i n g e n t i t y ] h a d made 
t h e o r a l r e p r e s e n t a t i o n t h a t [ t h e m o r t g a g o r i n 
d e f a u l t ] a l l e g e d , t h a t r e p r e s e n t a t i o n w o u l d have 
been u n e n f o r c e a b l e u n d e r t h e S t a t u t e o f F r a u d s . 
S e c t i o n 8 - 9 - 2 ( 7 ) , A l a . Code 1975, p r o v i d e s : 

" ' I n t h e f o l l o w i n g c a s e s , e v e r y 
a g r e e m e n t i s v o i d u n l e s s s u c h a g r e e m e n t o r 
some n o t e o r memorandum t h e r e o f e x p r e s s i n g 
t h e c o n s i d e r a t i o n i s i n w r i t i n g and 
s u b s c r i b e d by t h e p a r t y t o be c h a r g e d 
t h e r e w i t h o r some o t h e r p e r s o n by h i m 
t h e r e u n t o l a w f u l l y a u t h o r i z e d i n w r i t i n g : 

" '  

" ' ( 7 ) E v e r y a g r e e m e n t o r commitment t o 
l e n d money, d e l a y o r f o r b e a r r e p a y m e n t  
t h e r e o f o r t o m o d i f y t h e p r o v i s i o n s o f s u c h 
an a g r e e m e n t o r commitment e x c e p t f o r 
consumer l o a n s w i t h a p r i n c i p a l amount 
f i n a n c e d l e s s t h a n $25,000.' 

" ( E m p h a s i s added.) See DeVenney v. H i l l , 918 So. 2d 
106 ( A l a . 2005) ( h o l d i n g t h a t a g r e e m e n t w h e r e b y 
s e l l e r o f l a n d w o u l d f o r b e a r c o l l e c t i n g $150,000 o f 
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p u r c h a s e p r i c e f o r 30 d a y s i n r e t u r n f o r a d d i t i o n a l 
$50,000 f r o m b u y e r was v o i d b e c a u s e i t was n o t i n 
w r i t i n g ) . I n Holman v. C h i l d e r s b u r g B a n c o r p o r a t i o n , 
I n c 8 5 2 So. 2d 691 ( A l a . 2 0 0 2 ) , o u r supreme c o u r t 
h e l d t h a t when a t o r t c l a i m t u r n s on an a l l e g e d 
a g r e e m e n t t h a t i s u n e n f o r c e a b l e u n d e r t h e S t a t u t e o f 
F r a u d s , t h e S t a t u t e o f F r a u d s a l s o b a r s p r o o f 
t h a t a g r e e m e n t t o s u p p o r t t h e t o r t c l a i m . The cc 
e x p l a i n e d t h a t t o a l l o w t h e t o r t c l a i m w o u l d d e f e a t 
t h e p u r p o s e o f t h e S t a t u t e o f F r a u d s . L i k e w i s e , we 
c o n c l u d e t h a t t o a l l o w a d e f e c t i v e - f o r e c l o s u r e 
d e f e n s e t h a t i s p r e d i c a t e d upon an a l l e g e d a g r e e m e n t 
t h a t i s u n e n f o r c e a b l e u n d e r t h e S t a t u t e o f F r a u d s 
w o u l d a l s o d e f e a t t h e p u r p o s e o f t h e S t a t u t e o f 

o f 
c o u r t 

F r a u d s . " 

So. 3d a t . 

B. I n h i s a p p e l l a t e b r i e f , P e r r y a r g u e s t h a t a 

f o r e c l o s i n g e n t i t y i s r e q u i r e d , b y t h e N a t i o n a l H o u s i n g A c t , 

s p e c i f i c a l l y , 12 U.S.C. § 1 7 0 1 - x ( c ) ( 5 ) ( e f f e c t i v e J u l y 30, 

2008) ("the A c t " ) , a n d by r e g u l a t i o n s p r o m u l g a t e d b y t h e 

D e p a r t m e n t o f H o u s i n g and U r b a n D e v e l o p m e n t ("HUD"), t o o f f e r 

l o s s - m i t i g a t i o n a l t e r n a t i v e s t o f o r e c l o s u r e f o r m o r t g a g o r s who 

a r e i n d e f a u l t and t h a t t h e f a i l u r e t o c o m p l y w i t h t h e A c t and 

t h e r e g u l a t i o n s " r e n d e r s t h e f o r e c l o s u r e p r e m a t u r e ... 

w r o n g f u l and a c t i o n a b l e . " I n i t s a p p e l l a t e b r i e f , F a n n i e 

Mae a s s e r t s t h a t P e r r y d i d n o t p r e s e n t t h a t p a r t i c u l a r 

a r gument t o t h e t r i a l c o u r t -- a p p a r e n t l y r e f e r r i n g o n l y t o 
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P e r r y ' s r e l i a n c e on t h e A c t , a n d n o t t o h i s r e l i a n c e on t h e 

r e g u l a t i o n s , b e c a u s e F a n n i e Mae f u r t h e r a r g u e s : 

" P e r r y ' s a rgument t h a t [ F a n n i e Mae] f a i l e d t o 
d e m o n s t r a t e t h a t EverHome c o m p l i e d w i t h v a r i o u s 
f e d e r a l r e g u l a t i o n s i s w i t h o u t m e r i t . P e r r y c i t e s 
t o no a u t h o r i t y t h a t a f a i l u r e t o c o m p l y w i t h t h o s e 
r e g u l a t i o n s , e v e n i f p r o v e n , w o u l d s e r v e as a b a s i s 
t o s e t a s i d e t h e f o r e c l o s u r e and d i v e s t a t h i r d -
p a r t y p u r c h a s e r o f t h a t p r o p e r t y o f i t s t i t l e t o t h e 
p r o p e r t y . F u r t h e r m o r e , A l a b a m a l a w does n o t r e q u i r e 
an e j e c t m e n t p l a i n t i f f t o p r o v e t h a t t h e f o r e c l o s i n g 
e n t i t y c o m p l i e d w i t h s e r v i c i n g r e g u l a t i o n s . " 

I n h i s r e p l y b r i e f , P e r r y m a i n t a i n s t h a t " t h e i s s u e was 

e x t e n s i v e l y a r g u e d a t t h e summary-judgment h e a r i n g , and t h e 

t r i a l c o u r t was a p p r i s e d o f t h e r e g u l a t i o n s r e q u i r i n g l o s s -

m i t i g a t i o n i n t h i s c a s e . " The t r i a l c o u r t ' s j u d g m e n t 

i n d i c a t e s t h a t P e r r y r a i s e d t h e i s s u e , a t l e a s t t o some 

e x t e n t , b e c a u s e t h e j u dgment s t a t e s : 

" T h e r e i s no r e q u i r e m e n t i n t h e m o r t g a g e documents 
f o r EverHome t o engage i n l o s s - m i t i g a t i o n p r o g r a m s 
w i t h P e r r y . T h e r e f o r e , any engagement i n l o s s -
m i t i g a t i o n e f f o r t s by EverHome was e n t i r e l y 
v o l u n t a r y and any c o m p l i a n c e o r n o n - c o m p l i a n c e w i t h 
a l o s s - m i t i g a t i o n p r o g r a m c a n n o t s e r v e as a b a s i s 
f o r v o i d i n g t h e f o r e c l o s u r e s a l e . " 

A s s u m i n g t h a t P e r r y g e n e r a l l y a p p r i s e d t h e t r i a l c o u r t o f a 

r e g u l a t o r y r e q u i r e m e n t c a l l i n g f o r l o s s m i t i g a t i o n as an 

a l t e r n a t i v e t o f o r e c l o s u r e , any argument t h a t EverHome's 

a l l e g e d f a i l u r e t o c o m p l y w i t h s u c h r e q u i r e m e n t c o n s t i t u t e s a 
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d e f e n s e t o an e j e c t m e n t p r o c e e d i n g f o l l o w i n g a n o n j u d i c i a l 

f o r e c l o s u r e i s p r e c l u d e d b y o u r d e c i s i o n i n Coleman v. BAC 

S e r v i c i n g , [Ms. 2100453, June 22, 2012] So. 3d , 

( A l a . C i v . App. 2 0 1 2 ) . I n Coleman, we s t a t e d t h a t " [ i ] n t h e 

a b s e n c e o f a s t a t u t e o r c o n t r o l l i n g a u t h o r i t y f r o m o u r supreme 

c o u r t t o t h e c o n t r a r y , we c o n c l u d e t h a t t h e f a i l u r e o f a 

f o r e c l o s i n g e n t i t y t o c o m p l y w i t h HUD o r VA l o s s - m i t i g a t i o n 

r e q u i r e m e n t s may n o t be r a i s e d as a d e f e n s e t o an e j e c t m e n t 

a c t i o n f o l l o w i n g a n o n j u d i c i a l f o r e c l o s u r e . " So. 3d a t 

V. The F o r e c l o s u r e S a l e P r i c e 

P e r r y m a i n t a i n s t h a t t h e f o r e c l o s u r e s a l e was d e f e c t i v e 

b e c a u s e , he s a y s , EverHome b r e a c h e d i t s f i d u c i a r y d u t y b y 

i n t e n t i o n a l l y u n d e r b i d d i n g t h e v a l u e o f t h e p r o p e r t y and 

c r e a t i n g a sham d e f i c i e n c y . I n h i s a f f i d a v i t , P e r r y a s s e r t e d 

t h a t t h e f a i r m a r k e t v a l u e o f t h e p r o p e r t y was, a c c o r d i n g t o 

t h e t a x a s s e s s o r ' s r e c o r d s , $165,000 -- a p p r o x i m a t e l y t h e 

same, P e r r y s a i d , as t h e $ l 7 0 , 7 4 3 . 6 7 i n d e b t e d n e s s on t h e 

p r o p e r t y a t t h e t i m e o f t h e f o r e c l o s u r e s a l e -- y e t EverHome 

b o u g h t t h e p r o p e r t y f o r o n l y $137,896.50. 
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The t r i a l c o u r t p r o p e r l y g r a n t e d F a n n i e Mae's m o t i o n t o 

s t r i k e t h a t p o r t i o n o f P e r r y ' s a f f i d a v i t . 

" ' " [ G ] e n e r a l l y t h e t a x a s s e s s i n g a u t h o r i t y ' s 
e v a l u a t i o n i s n o t r e l e v a n t when o f f e r e d t o p r o v e 
m a r k e t v a l u e . The r a t i o n a l e u n d e r l y i n g t h i s g e n e r a l 
e x c l u s i o n a r y r u l e i s t h a t ' i t i s n o t o r i o u s t h a t 
p r o p e r t i e s a r e n o t a s s e s s e d a t a n y t h i n g l i k e t r u e 
v a l u e o r m a r k e t v a l u e . ' " ' P r e s l e y v. B . I . C .  
C o n s t r . , I n c . , 64 So. 3d 610, 621 ( A l a . C i v . App. 
2009) ( q u o t i n g 2 C h a r l e s W. Gamble, M c E l r o y ' s  
A l a b a m a E v i d e n c e § 267.04 ( 5 t h e d . 1 9 9 6 ) ) . 
M o r e o v e r , [ P e r r y ] d i d n o t a u t h e n t i c a t e t h e ... t a x 
n o t i c e as r e q u i r e d by R u l e 5 6 ( e ) , A l a . R. C i v . P. 
See B e r r y M o u n t a i n M i n i n g Co. v. A m e r i c a n R e s . I n s .  
Co., 541 So. 2d 4, 4-5 ( A l a . 1 9 8 9 ) . " 

B e r r y v. D e u t s c h e Bank N a t ' l T r u s t Co., 57 So. 3d 142, 148 

( A l a . C i v . App. 2 0 1 0 ) . 

M o r e o v e r , t h e b i d p r i c e f o r t h e p r o p e r t y amounted t o 

a l m o s t 84% o f what, P e r r y c l a i m e d , was t h e m a r k e t v a l u e o f t h e 

p r o p e r t y . "'"The g e n e r a l r u l e i s t h a t , 'where t h e p r i c e 

r e a l i z e d a t t h e [ f o r e c l o s u r e ] s a l e i s so i n a d e q u a t e as t o 

s h o c k t h e c o n s c i e n c e , i t may i t s e l f r a i s e a p r e s u m p t i o n o f 

f r a u d , t r i c k e r y , u n f a i r n e s s , o r c u l p a b l e mismanagement, a n d 

t h e r e f o r e be s u f f i c i e n t g r o u n d f o r s e t t i n g t h e s a l e a s i d e . ' " ' " 

Mt. C a r m e l E s t a t e s , I n c . v. R e g i o n s Bank, 853 So. 2d 160, 168 

( A l a . 2002) ( q u o t i n g B r e e n v. B a l d w i n C n t y . F e d. Sav. Bank, 

567 So. 2d 1329, 1333 ( A l a . 1 9 9 0 ) , q u o t i n g i n t u r n Hayden v. 
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S m i t h , 216 A l a . 428, 430-31, 113 So. 293, 295 ( 1 9 2 7 ) ) . We 

c o n c l u d e t h a t t h e p r i c e r e a l i z e d a t t h e f o r e c l o s u r e s a l e was 

n o t so l o w as t o s h o c k t h e c o n s c i e n c e . C f . Mt. C a r m e l  

E s t a t e s , s u p r a ( h o l d i n g t h a t b a n k ' s f o r e c l o s u r e - s a l e b i d , 

w h i c h was 8 1 % o f a p p r a i s e d v a l u e , was n o t so l o w as t o s h o c k 

t h e c o n s c i e n c e ) . 

C o n c l u s i o n 

F a n n i e Mae e s t a b l i s h e d i t s r i g h t t o e j e c t P e r r y f r o m t h e 

p r o p e r t y ; t h e r e f o r e , t h e t r i a l c o u r t ' s j u d gment i s due t o be 

a f f i r m e d . 

APPLICATION GRANTED; OPINION OF MARCH 9, 2012, WITHDRAWN; 

OPINION SUBSTITUTED; AFFIRMED. 

B r y a n , Thomas, and Moore, J J . , c o n c u r . 

Thompson, P . J . , c o n c u r s i n t h e r e s u l t , w i t h o u t w r i t i n g . 
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