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MOORE, J u d g e . 

R o n n i e Lamar S t i l l a nd S a n d r a G i l l i l a n d ("the 

c o n t e s t a n t s " ) a p p e a l f r o m a summary j u d g m e n t e n t e r e d b y t h e 

E s c a m b i a C i r c u i t C o u r t ("the c i r c u i t c o u r t " ) on t h e i r a c t i o n 
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c o n t e s t i n g a w i l l a nd s e e k i n g t o s e t a s i d e c e r t a i n i n t e r v i v o s 

t r a n s f e r s . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

P r o c e d u r a l H i s t o r y 

On December 3, 2008, B a n k T r u s t , f o r m e r l y known as 

B a n c T r u s t Company, I n c . ( " B a n k T r u s t " ) , f i l e d a p e t i t i o n i n t h e 

E s c a m b i a P r o b a t e C o u r t t o p r o b a t e t h e w i l l o f John L. S t i l l 

( h e r e i n a f t e r r e f e r r e d t o as " S t i l l " o r " t h e d e c e d e n t " ) . The 

d e c e d e n t ' s w i l l d i r e c t e d t h a t a l l t h e d e c e d e n t ' s p r o p e r t y be 

c o n v e y e d t o t h e J o h n L. S t i l l 2006 R e v o c a b l e T r u s t ("the 

t r u s t " ) . B a n c T r u s t Company, I n c . , was named as t h e p e r s o n a l 

r e p r e s e n t a t i v e o f t h e e s t a t e . B a n c T r u s t Company, I n c . , was 

a l s o named as t h e t r u s t e e o f t h e t r u s t . The t r u s t was f o r t h e 

b e n e f i t o f S t i l l d u r i n g h i s l i f e t i m e , w i t h t h e r e m a i n d e r t o be 

c o n v e y e d t o t h e G r e a t e r B r e w t o n F o u n d a t i o n ("the f o u n d a t i o n " ) , 

a c h a r i t a b l e o r g a n i z a t i o n , upon S t i l l ' s d e a t h . The p r o b a t e 

c o u r t s e t a h e a r i n g on B a n k T r u s t ' s p e t i t i o n t o p r o b a t e t h e 

w i l l f o r J a n u a r y 6, 2009, and, on t h a t day, i t e n t e r e d an 

o r d e r a d m i t t i n g t h e w i l l t o p r o b a t e and an o r d e r g r a n t i n g 

l e t t e r s t e s t a m e n t a r y t o B a n k T r u s t . 

On M a r c h 6, 2009, t h e c o n t e s t a n t s , S t i l l ' s n i e c e and 

nephew, f i l e d i n t h e c i r c u i t c o u r t a c o m p l a i n t c o n t e s t i n g t h e 
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w i l l and r e q u e s t i n g t h a t S t i l l ' s i n t e r v i v o s t r a n s f e r s t o t h e 

t r u s t be s e t a s i d e . The c o n t e s t a n t s a l l e g e d t h a t S t i l l had 

l a c k e d t e s t a m e n t a r y c a p a c i t y t o make t h e w i l l and t h a t t h e 

w i l l had been p r o c u r e d by undue i n f l u e n c e . W i t h r e g a r d t o t h e 

i n t e r v i v o s t r a n s f e r s , t h e c o n t e s t a n t s a l l e g e d , among o t h e r 

t h i n g s , t h a t S t i l l had been o f u n s o u n d mind when t h e t r a n s f e r s 

were made and t h a t t h e t r a n s f e r s had been p r o c u r e d t h r o u g h 

undue i n f l u e n c e . 1 

A f t e r B a n k T r u s t f i l e d a m o t i o n f o r a more d e f i n i t e 

s t a t e m e n t and t h a t m o t i o n was g r a n t e d , t h e c o n t e s t a n t s f i l e d 

an amended c o m p l a i n t on June 5, 2009. I n t h e amended 

c o m p l a i n t , t h e c o n t e s t a n t s s p e c i f i e d t h a t t h e y were 

c h a l l e n g i n g t h e t r a n s f e r o f S t i l l ' s house t o t h e t r u s t by way 

o f a deed e x e c u t e d on June 1, 2006, as w e l l as " o t h e r i n t e r 

v i v o s t r a n s f e r s . " B a n k T r u s t a n s w e r e d t h e c o m p l a i n t on June 

18, 2 0 0 9 ; i t a l s o c o u n t e r c l a i m e d f o r a t t o r n e y s f e e s and c o s t s , 

p u r s u a n t t o §§ 12-19-272 and 43-8-196, A l a . Code 1975. On 

1The c o n t e s t a n t s a l s o f i l e d a r e q u e s t t o t r a n s f e r t h e 
w i l l - c o n t e s t p r o c e e d i n g s t o t h e c i r c u i t c o u r t . As n o t e d 
p r e v i o u s l y , t h e w i l l c o n t e s t had a l r e a d y been f i l e d i n t h e 
c i r c u i t c o u r t . The c i r c u i t c o u r t a p p a r e n t l y t r e a t e d t h a t 
r e q u e s t as a p e t i t i o n t o remove t h e a d m i n i s t r a t i o n o f t h e 
e s t a t e t o t h e c i r c u i t c o u r t , and i t g r a n t e d t h a t r e q u e s t on 
M a r c h 19, 2009. 
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J u l y 17, 2009, t h e c o n t e s t a n t s f i l e d an answer t o B a n k T r u s t ' s 

c o u n t e r c l a i m . 

On M a r c h 22, 2010, B a n k T r u s t f i l e d a m o t i o n f o r a summary 

j u d g m e n t on a l l t h e c o n t e s t a n t s ' c l a i m s , as w e l l as 

e v i d e n t i a r y m a t e r i a l s i n s u p p o r t o f i t s m o t i o n . On May 19, 

2010, t h e c o n t e s t a n t s f i l e d a b r i e f and e v i d e n t i a r y 

s u b m i s s i o n s i n o p p o s i t i o n t o t h e summary-judgment m o t i o n . On 

May 28, 2010, t h e c o n t e s t a n t s f i l e d a s u p p l e m e n t a l b r i e f and 

e v i d e n t i a r y m a t e r i a l s . That same day, B a n k T r u s t f i l e d a 

l e t t e r b r i e f i n s u p p o r t o f i t s summary-judgment m o t i o n . On 

June 29, 2010, t h e c i r c u i t c o u r t e n t e r e d an o r d e r g r a n t i n g 

B a n k T r u s t ' s summary-judgment m o t i o n as t o t h e c l a i m s t h a t were 

b a s e d on a l l e g a t i o n s o f undue i n f l u e n c e and d e n y i n g 

B a n k T r u s t ' s summary-judgment m o t i o n as t o t h e c l a i m s t h a t were 

b a s e d on a l l e g a t i o n s o f S t i l l ' s l a c k o f t e s t a m e n t a r y c a p a c i t y 

and t h a t he had been o f u n s o u n d mind. On J u l y 12, 2010, 

B a n k T r u s t f i l e d a m o t i o n t o r e c o n s i d e r t h e p a r t i a l d e n i a l o f 

i t s summary-judgment m o t i o n , a l o n g w i t h s u p p o r t i n g e v i d e n t i a r y 

s u b m i s s i o n s . On A u g u s t 16, 2010, t h e c o n t e s t a n t s f i l e d a 

b r i e f i n o p p o s i t i o n t o t h e m o t i o n t o r e c o n s i d e r . On A u g u s t 

30, 2010, t h e c i r c u i t c o u r t e n t e r e d a summary j u d g m e n t on t h e 
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c o n t e s t a n t s ' c l a i m s t h a t were b a s e d on a l l e g a t i o n s o f S t i l l ' s 

l a c k o f t e s t a m e n t a r y c a p a c i t y and t h a t he had been o f u n s o u n d 

mind. The c i r c u i t c o u r t s p e c i f i c a l l y f o u n d t h a t t h e t e s t i m o n y 

d i d n o t e s t a b l i s h t h a t S t i l l had s u f f e r e d f r o m a p ermanent o r 

c h r o n i c d e m e n t i a so as t o p r e c l u d e h i s e x e c u t i o n o f t h e 

documents and t h a t t h e c o n t e s t a n t s ' w i t n e s s e s had n o t been 

p r e s e n t when S t i l l e x e c u t e d t h e d o c u m e n t s . On September 28, 

2010, t h e c o n t e s t a n t s f i l e d a " m o t i o n t o r e c o n s i d e r " o r f o r a 

new t r i a l ; t h a t m o t i o n was d e n i e d on November 15, 2 0 1 0 . 2 The 

c o n t e s t a n t s f i l e d t h e i r n o t i c e o f a p p e a l t o t h e Alabama 

Supreme C o u r t on December 20, 2 0 1 0 ; t h a t c o u r t t r a n s f e r r e d t h e 

a p p e a l t o t h i s c o u r t , p u r s u a n t t o § 1 2 - 2 - 7 ( 6 ) , A l a . Code 1975, 

on J a n u a r y 3, 2011. 

2 I n t h e o r d e r d e n y i n g t h e c o n t e s t a n t s ' p o s t j u d g m e n t 
m o t i o n , t h e t r i a l c o u r t p u r p o r t e d t o c e r t i f y i t s j u d g m e n t as 
f i n a l p u r s u a n t t o R u l e 5 4 ( b ) , A l a . R. C i v . P. We n o t e t h a t 
b e c a u s e t h e o n l y c l a i m s t i l l p e n d i n g was B a n k T r u s t ' s 
c o u n t e r c l a i m s e e k i n g a t t o r n e y f e e s and c o s t s p u r s u a n t t o §§ 
12-19-272 and 43-8-196, A l a . Code 1975, t h a t c e r t i f i c a t i o n was 
u n n e c e s s a r y . See B l a n k e n s h i p v. B l a n k e n s h i p , 963 So. 2d 112, 
114 n.2 ( A l a . C i v . App. 2007) ("[A]n u n a d j u d i c a t e d c l a i m f o r 
an a t t o r n e y ' s f e e does n o t a f f e c t t h e f i n a l i t y o f a 
j u d g m e n t . " ) ; and McGough v. G & A, I n c . , 999 So. 2d 898, 903 
( A l a . C i v . App. 2007) ("[T]he f a i l u r e o f a t r i a l c o u r t t o 
s p e c i f i c a l l y r e s e r v e j u r i s d i c t i o n o v e r [Alabama L i t i g a t i o n 
A c c o u n t a b i l i t y A c t ] c l a i m i n a summary-judgment o r d e r 
i m p l i e d l y d i s p o s e s o f t h e c l a i m . " ) . 
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F a c t s 

B e f o r e h i s r e t i r e m e n t , S t i l l was a l o a n o f f i c e r f o r 

B a n c T r u s t Company, I n c . Raymond F. L y n n , J r . , a t r u s t o f f i c e r 

f o r B a n k T r u s t , t e s t i f i e d i n h i s a f f i d a v i t t h a t , i n A p r i l 2006, 

S t i l l c o n t a c t e d him t o d i s c u s s h i s f i n a n c i a l a f f a i r s , 

i n c l u d i n g h i s need f o r a t r u s t . L y n n s t a t e d t h a t he and 

C h r i s t y A. B l a c k , a n o t h e r t r u s t o f f i c e r f o r B a n k T r u s t , went t o 

S t i l l ' s r e s i d e n c e t o d i s c u s s t h o s e m a t t e r s . L y n n t e s t i f i e d 

t h a t S t i l l d e c i d e d t o c r e a t e a t r u s t f o r h i s b e n e f i t d u r i n g 

h i s l i f e t i m e . A c c o r d i n g t o L y n n , t h e y a l s o d i s c u s s e d t h e need 

f o r a l i m i t e d power o f a t t o r n e y so t h a t t h e bank c o u l d 

t r a n s f e r f u n d s f r o m S t i l l ' s i n d i v i d u a l r e t i r e m e n t a c c o u n t 

("IRA") and s e l l a s s e t s t o f u n d t h e t r u s t as n eeded. 

L y n n t e s t i f i e d t h a t he had a s k e d S t i l l what p r o v i s i o n he 

w a n t e d t o make f o r t h e r e m a i n d e r o f t h e t r u s t a f t e r he d i e d 

and t h a t S t i l l had s t a t e d t h a t he had "done enough" f o r h i s 

f a m i l y and t h a t he w a n t e d t o l e a v e i t t o c h a r i t y . A c c o r d i n g 

t o L y n n , t h e y d i s c u s s e d v a r i o u s c h a r i t i e s and S t i l l i n d i c a t e d 

he was c o n s i d e r i n g l e a v i n g a p o r t i o n o f h i s e s t a t e t o h i s 

c h u r c h . L y n n and B l a c k b o t h s t a t e d i n t h e i r a f f i d a v i t s t h a t 

S t i l l had s t a t e d t h a t h i s a t t o r n e y , E v e r e t t e P r i c e , was 
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s e r i o u s l y i l l and t h a t S t i l l had t h e r e f o r e a s k e d L y n n t o 

c o n t a c t B r o o x G. G a r r e t t , J r . , an a t t o r n e y whose f i r m had been 

l o c a l r e t a i n e d c o u n s e l f o r B a n k T r u s t , t o d r a f t t h e n e c e s s a r y 

d o c u m e n t s . L y n n s t a t e d t h a t he c o n t a c t e d G a r r e t t , who a g r e e d 

t o meet w i t h S t i l l . 

L y n n s t a t e d t h a t he, B l a c k , and G a r r e t t met w i t h S t i l l i n 

t h e l a t t e r p a r t o f A p r i l 2006. G a r r e t t t e s t i f i e d i n h i s 

a f f i d a v i t t h a t he had a l e n g t h y c o n v e r s a t i o n w i t h S t i l l a b o u t 

h i s d e s i r e t o e s t a b l i s h a r e v o c a b l e t r u s t w i t h B a n k T r u s t as 

t h e t r u s t e e and t o d i s p o s e o f t h e r e m a i n d e r o f h i s e s t a t e 

a f t e r h i s d e a t h . A c c o r d i n g t o G a r r e t t , L y n n , and B l a c k , S t i l l 

d e c i d e d t o l e a v e t h e r e m a i n d e r o f h i s e s t a t e t o t h e f o u n d a t i o n 

and n o t h i s c h u r c h . L y n n s t a t e d t h a t S t i l l had d i r e c t e d 

G a r r e t t t o p r e p a r e t r u s t documents and a w i l l and t h a t S t i l l 

e x e c u t e d b o t h t h e t r u s t documents and t h e w i l l on May 17, 

2006. L y n n , G a r r e t t , and B l a c k were a l l p r e s e n t when S t i l l 

e x e c u t e d t h e d o cuments. B l a c k n o t a r i z e d t h e d o c u m e n t s , and 

L y n n and G a r r e t t s e r v e d as w i t n e s s e s t o t h e e x e c u t i o n o f t h e 

w i l l . A c c o r d i n g t o G a r r e t t , a t t h e d i r e c t i o n o f S t i l l , he 

a l s o d r a f t e d a deed c o n v e y i n g S t i l l ' s home t o t h e t r u s t and 

r e s e r v i n g a l i f e e s t a t e f o r S t i l l . B l a c k t e s t i f i e d t h a t S t i l l 
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e x e c u t e d t h e deed on J u n e 1, 2006, and t h a t she n o t a r i z e d t h e 

deed. 

L y n n t e s t i f i e d t h a t S t i l l had been h i s f r i e n d and 

c o l l e a g u e f o r o v e r 30 y e a r s and t h a t S t i l l was o f sound mind 

d u r i n g a l l t h e d i s c u s s i o n s t h a t were had a b o u t t h e t r u s t and 

t h e d i s p o s i t i o n o f h i s e s t a t e as w e l l as when he e x e c u t e d t h e 

t r u s t documents and t h e w i l l . L y n n f u r t h e r t e s t i f i e d t h a t 

S t i l l e x e c u t e d t h e t r u s t documents and t h e w i l l f r e e l y and 

w i t h o u t i n t e r f e r e n c e f r o m any p a r t y . B l a c k t e s t i f i e d t h a t she 

had w o r k e d w i t h S t i l l r e g u l a r l y f o r o v e r f i v e y e a r s . 

S p e c i f i c a l l y , she t e s t i f i e d t h a t she had managed an a g e n c y 

a c c o u n t f o r S t i l l , w h i c h had been f u n d e d f r o m h i s IRA f r o m 

t i m e t o t i m e t o pay f o r c e r t a i n e x p e n s e s r e l a t i n g t o h i s home. 

She t e s t i f i e d t h a t S t i l l had h a n d l e d a l l o f h i s o t h e r 

f i n a n c i a l m a t t e r s h i m s e l f and had a l s o managed h i s own 

c h e c k i n g a c c o u n t . B l a c k t e s t i f i e d t h a t S t i l l was o f s o u n d 

mind a t t h e t i m e he e x e c u t e d a l l t h e documents and t h a t he had 

done so v o l u n t a r i l y and w i t h f u l l k n o w l edge o f t h e c o n t e n t s o f 

e a c h document. G a r r e t t t e s t i f i e d t h a t he had been a c q u a i n t e d 

w i t h S t i l l f o r a p p r o x i m a t e l y 35 y e a r s and t h a t , d u r i n g t h e i r 

d i s c u s s i o n s o f t h e t r u s t and t h e d i s p o s i t i o n o f h i s e s t a t e , 
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and a t t h e t i m e o f t h e e x e c u t i o n o f t h e t r u s t documents and 

t h e w i l l , S t i l l was o f s ound mind and e x e c u t e d t h e documents 

f r e e l y . G a r r e t t f u r t h e r t e s t i f i e d i n h i s d e p o s i t i o n t h a t he 

went o v e r t h e documents w i t h S t i l l i n l a y man's t e r m s and t h a t 

he had no d o u b t t h a t S t i l l u n d e r s t o o d t h e t e r m s o f t h e t r u s t . 

G a r r e t t a l s o t e s t i f i e d i n h i s d e p o s i t i o n t h a t S t i l l had s t a t e d 

t h a t he had done a l l t h a t he i n t e n d e d t o do f o r h i s n i e c e s and 

nephews. 

S a n d r a G i l l i l a n d , S t i l l ' s n i e c e , t e s t i f i e d i n h e r 

a f f i d a v i t t h a t she had known S t i l l h e r e n t i r e l i f e . She 

t e s t i f i e d t h a t , b e c a u s e she and S t i l l had l i v e d i n t h e same 

town, t h e y were e s p e c i a l l y c l o s e d u r i n g t h e l a s t y e a r s o f 

S t i l l ' s l i f e . R i c h a r d G i l l i l a n d , S a n d r a ' s h u s b a n d , t e s t i f i e d 

t h a t he a l s o had been c l o s e t o S t i l l . A c c o r d i n g t o S a n d r a and 

R i c h a r d , i n 2001, S t i l l was d i a g n o s e d w i t h c a n c e r and 

u n d e r w e n t b r a i n s u r g e r y . S a n d r a and R i c h a r d t e s t i f i e d t h a t 

S t i l l ' s h e a l t h and mind began t o d e t e r i o r a t e a t t h a t t i m e . 

They s t a t e d t h a t S t i l l ' s c o n d i t i o n was so d i r e t h a t , b e g i n n i n g 

i n e a r l y 2006, he was u n a b l e t o l i v e a t home by h i m s e l f , so he 

was p l a c e d i n t h e " H o l l e y H o u s e . " 3 B o t h S a n d r a and R i c h a r d 

3The r e c o r d does n o t i n d i c a t e what t h e " H o l l e y House" i s ; 
we assume t h a t i t i s an a s s i s t e d - l i v i n g f a c i l i t y o r n u r s i n g 
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s t a t e d t h a t , f r o m t h e i r p e r s o n a l o b s e r v a t i o n s , t h e y d i d n o t 

b e l i e v e t h a t , on May 17, 2006, S t i l l c o u l d have p o s s i b l y been 

aware o f and c o u l d have s u f f i c i e n t l y r e c a l l e d t h e e x t e n t o f 

h i s p r o p e r t y and o t h e r a s s e t s o r t h e names and l o c a t i o n s o f 

h i s l i v i n g r e l a t i v e s , and t h e y d i d n o t b e l i e v e t h a t S t i l l 

c o u l d have u n d e r s t o o d t h e n a t u r e and c o n s e q u e n c e s o f e x e c u t i n g 

a w i l l and c o m p l i c a t e d t r u s t d o c u m e n t s . 

R i l e y Edwards t e s t i f i e d i n h i s d e p o s i t i o n t h a t he had met 

S t i l l a t B a n k T r u s t i n t h e 1970s b u t t h a t t h e y d i d n o t become 

f r i e n d s u n t i l a y e a r o r two a f t e r Edwards r e t i r e d i n A p r i l 

2 0 0 1 . He t e s t i f i e d t h a t he, S t i l l , and a n o t h e r man a t e d i n n e r 

a t a Texas Roadhouse r e s t a u r a n t once a week. He t e s t i f i e d 

t h a t sometimes J o h n D a v i d F i n l e y w o u l d j o i n t h e m . He 

t e s t i f i e d t h a t , a c o u p l e o f y e a r s a f t e r t h e y became f r i e n d s , 

S t i l l became u n a b l e t o o r d e r o r t o pay f o r h i s meal a t t h e 

r e s t a u r a n t . He t e s t i f i e d t h a t a y e a r o r so b e f o r e S t i l l went 

t o l i v e a t t h e H o l l e y House, S t i l l w o u l d f o r g e t t h a t t h e y were 

s u p p o s e d t o go e a t even a f t e r Edwards had c a l l e d h im and t o l d 

h im e a r l i e r t h a t same d a y . 

home. I t a p p e a r s f r o m t h e r e c o r d t h a t a l l d i s c u s s i o n s 
r e g a r d i n g , as w e l l as t h e e x e c u t i o n o f , t h e w i l l , t h e t r u s t 
d o c u m e n t s , and t h e deed t o o k p l a c e a t t h e H o l l e y H o u s e . 
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Edwards s t a t e d t h a t S t i l l had t o go l i v e a t t h e H o l l e y 

House b e c a u s e he c o u l d n o t remember what m e d i c a t i o n s he was 

s u p p o s e d t o t a k e and t h a t , a t t h e H o l l e y House, Ms. H o l l e y 

a d m i n i s t e r e d S t i l l ' s m e d i c a t i o n s t o h i m . He t e s t i f i e d t h a t , 

a t t h e t i m e he went t o l i v e a t t h e H o l l e y House, S t i l l ' s 

memory had g o t t e n w o r s e . Edwards t e s t i f i e d t h a t he v i s i t e d o r 

c a l l e d S t i l l t w i c e a week a t t h e H o l l e y H o u s e . He t e s t i f i e d 

t h a t , f r o m F e b r u a r y 2006 u n t i l J u n e 2006, S t i l l ' s m e n t a l and 

p h y s i c a l c o n d i t i o n s w o r s e n e d . He t e s t i f i e d t h a t S t i l l ' s 

m e n t a l c o n d i t i o n was s u c h t h a t he d i d n o t b e l i e v e t h a t S t i l l 

w o u l d have u n d e r s t o o d h i s f i n a n c i a l a f f a i r s . He t e s t i f i e d 

t h a t t h e r e had been a few s i t u a t i o n s when he f e l t l i k e p e o p l e 

had t a k e n a d v a n t a g e o f S t i l l w i t h r e g a r d t o b u s i n e s s 

t r a n s a c t i o n s . He t e s t i f i e d t h a t S t i l l had t o l d him t h a t B l a c k 

h a n d l e d most o f h i s b i l l s . He t e s t i f i e d t h a t he d i d n o t t h i n k 

t h a t S t i l l w o u l d have had t h e a b i l i t y t o w r i t e h i s own c h e c k s , 

pay h i s own b i l l s , and h a n d l e m a t t e r s a t h i s h o u s e . A f t e r 

c o u n s e l f o r B a n k T r u s t showed Edwards c o p i e s o f c h e c k s w r i t t e n 

by S t i l l , Edwards s t a t e d t h a t S t i l l w o u l d have w r i t t e n a c h e c k 

f o r w h a t e v e r amount he was t o l d t o w r i t e and t h a t i t was h i s 

o p i n i o n t h a t S t i l l had l a c k e d t h e a b i l i t y t o h a n d l e h i s 
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f i n a n c i a l a f f a i r s . He a d m i t t e d , however, t h a t he d i d n o t know 

what S t i l l ' s s t a t e o f mind was on t h e d a t e S t i l l e x e c u t e d t h e 

w i l l and t h e t r u s t d o c u m e n t s . 

E d w a r d s t e s t i f i e d t h a t , on one o c c a s i o n , he went by t h e 

H o l l e y House t o v i s i t S t i l l and t h a t t h e r e were two men t h e r e 

w i t h S t i l l . He t e s t i f i e d t h a t , when he went b a c k t o t h e house 

l a t e r , S t i l l had s t a t e d t h a t t h e men were f r o m t h e bank and 

t h a t t h e y had been d i s c u s s i n g s o m e t h i n g t o do w i t h h i s t r u s t , 

b u t he was n o t s u r e w h a t . 

^Alma D a i l e y t e s t i f i e d i n h e r d e p o s i t i o n t h a t she had 

known S t i l l f o r most o f h i s l i f e . She t e s t i f i e d t h a t she had 

w o r k e d w i t h S t i l l a t B a n k T r u s t and had r e m a i n e d f r i e n d s w i t h 

S t i l l a f t e r he r e t i r e d . She t e s t i f i e d t h a t , a f t e r t h e 2001 

s u r g e r y , S t i l l was d i s o r i e n t e d and t h a t h i s c o n d i t i o n had 

d e t e r i o r a t e d w i t h t i m e . She t e s t i f i e d t h a t he had been u n a b l e 

t o f i n d t h e c a f e t e r i a i n t h e h o s p i t a l t o p i c k up h i s m e a l s . 

She t e s t i f i e d t h a t p e o p l e t o o k a d v a n t a g e o f S t i l l w i t h r e g a r d 

t o h i s money. 

D a i l e y t e s t i f i e d t h a t she saw S t i l l r e g u l a r l y u n t i l he 

went t o l i v e a t t h e H o l l e y House and t h a t she had s e e n h i m 

o n l y t w i c e a f t e r t h a t . She t e s t i f i e d t h a t t h e f i r s t t i m e she 
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saw him a t t h e H o l l e y House was i n t h e f i r s t s e v e r a l months 

a f t e r he went t o l i v e t h e r e and t h a t , on t h a t o c c a s i o n , h i s 

m e n t a l c o n d i t i o n was no b e t t e r and he d i d n o t seem c a p a b l e o f 

h a n d l i n g h i s a f f a i r s c o m p e t e n t l y o r o f u n d e r s t a n d i n g t o whom 

he w a n t e d t o l e a v e h i s e s t a t e . She t e s t i f i e d t h a t , i n h e r 

o p i n i o n , S t i l l w o u l d p r o b a b l y have a g r e e d t o a n y t h i n g and t h a t 

he was e a s i l y swayed and e a s i l y c o a c h e d i n a c e r t a i n 

d i r e c t i o n . 

D a i l e y t e s t i f i e d t h a t S t i l l h ad t o l d h e r t h a t F i n l e y had 

a s k e d him a b o u t l e a v i n g h i s e s t a t e t o t h e f o u n d a t i o n and t h a t 

S t i l l h ad t o l d h e r t h a t he was n o t i n t e r e s t e d i n d o i n g t h a t 

b e c a u s e h i s a t t o r n e y , P r i c e , had a l r e a d y d r a f t e d h i s w i l l . 

She t e s t i f i e d t h a t S t i l l had t o l d h e r t h a t he w a n t e d S a n d r a t o 

have h i s h o u s e . She l a t e r t e s t i f i e d t h a t he had t o l d h e r t h a t 

he w a n t e d S a n d r a t o have a l l t h a t he h a d . 

D a i l e y a d m i t t e d t h a t she d i d n o t know what S t i l l ' s 

i n t e n t i o n s were w i t h r e g a r d t o h i s e s t a t e i n May 2006 and t h a t 

t h e r e were t i m e s when h i s m e n t a l s t a t e was w o rse t h a n a t o t h e r 

t i m e s . She t e s t i f i e d , h o wever, t h a t she w o u l d q u e s t i o n 

w h e t h e r , d u r i n g F e b r u a r y 2006 and May 2006, S t i l l knew what he 

was d o i n g . She t e s t i f i e d t h a t t h e r e was no way S t i l l w o u l d 
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have had t h e m e n t a l c a p a c i t y t o p r o c e s s t h e t r u s t documents i n 

A p r i l 2 0 0 6 . 

S t i l l ' s m e d i c a l r e c o r d s i n d i c a t e t h a t S t i l l was s e e n on 

J a n u a r y 1 8 , 2 0 0 6 , by D r . G a r y E . G e r h a r d , a n e u r o l o g i s t a t t h e 

M e d i c a l C e n t e r C l i n i c , f o r d i f f i c u l t i e s w i t h h i s g a i t and 

m e n t a t i o n . D r . G e r h a r d n o t e d t h a t S t i l l was o r i e n t e d t o h i s 

name, t h e d a t e , and t h e l a s t t h r e e p r e s i d e n t s o f t h e U n i t e d 

S t a t e s . He a l s o n o t e d , h o w e v e r , t h a t S t i l l c o u l d n o t s u b t r a c t 

7 f r o m 100, t h a t he c o u l d n o t remember t h e names o f some o f 

h i s m e d i c a t i o n s , and t h a t he was a p o o r h i s t o r i a n . He f u r t h e r 

n o t e d t h a t S t i l l c o u l d n o t r e c a l l any o f t h r e e i t e m s a f t e r 

t h r e e m i n u t e s and t h a t he had d i f f i c u l t y i n i n i t i a l l y 

u n d e r s t a n d i n g t h e r e q u e s t . S t i l l was s e e n a g a i n on J a n u a r y 

25, 2006, and, a g a i n , he was u n a b l e t o s u b t r a c t 7 f r o m 100 and 

c o u l d n o t r e c a l l t h e names o f any o f h i s m e d i c a t i o n s . D r . 

G e r h a r d n o t e d t h a t t h e " d i f f e r e n t i a l " d i a g n o s i s i n c l u d e d 

m u l t i p l e s m a l l s t r o k e s and m u l t i - f a r c t g a i t a p r a x i a and 

d e m e n t i a . 

D r . Roman K e s l e r , a n e u r o l o g i s t who p r a c t i c e s i n t h e 

g r o u p a t t h e M e d i c a l C e n t e r C l i n i c , t e s t i f i e d i n h i s 

d e p o s i t i o n r e g a r d i n g h i s r e v i e w o f D r . G e r h a r d ' s n o t e s . D r . 
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K e s l e r t e s t i f i e d t h a t t h e J a n u a r y 18, 2006, n o t e a b o u t i s s u e s 

w i t h m e n t a t i o n c o u l d mean a n y t h i n g f r o m b e h a v i o r t o mood t o 

memory b u t t h a t t h e f a c t t h a t S t i l l d i d n o t remember t h r e e 

i t e m s a f t e r t h r e e m i n u t e s was s u g g e s t i v e o f a p r o b l e m w i t h 

s h o r t - t e r m memory. B a s e d on h i s r e v i e w o f t h e n o t e s , D r . 

K e s l e r t e s t i f i e d t h a t S t i l l was h a v i n g some i s s u e s w i t h 

t h i n k i n g and c o g n i t i o n and t h a t i t a p p e a r e d t h e m a j o r p r o b l e m 

was d e m e n t i a . D r . K e s l e r t e s t i f i e d t h a t , by J a n u a r y 25, 2006, 

D r . G e r h a r d ' s d i a g n o s i s o f S t i l l was t h a t he had a 

d e g e n e r a t i v e o r g a n i c b r a i n d i s o r d e r r e l a t e d t o d e m e n t i a . He 

t e s t i f i e d t h a t S t i l l ' s p r o b l e m s were t o t h e p o i n t t h a t D r . 

G e r h a r d i n c l u d e d d e m e n t i a as a d i a g n o s i s . D r . K e s l e r 

t e s t i f i e d t h a t t h e c o n d i t i o n t h a t S t i l l was i n a t t h a t t i m e 

t y p i c a l l y p r o g r e s s e s . 

D r . K e s l e r t e s t i f i e d t h a t i t c o u l d be d i f f i c u l t f o r 

someone t o u n d e r s t a n d t h e m e n t a l a c u i t y o f a p e r s o n w i t h 

S t i l l ' s d i a g n o s i s i f t h a t p e r s o n had l i m i t e d c o n t a c t w i t h t h e 

p a t i e n t and t h a t i t w o u l d n o t be u n u s u a l f o r someone n o t t o 

n o t i c e t h a t t h e p a t i e n t was h a v i n g m e n t a l - a c u i t y i s s u e s . He 

a l s o t e s t i f i e d t h a t t h e d i a g n o s i s o f d e m e n t i a d i d n o t mean 

t h a t S t i l l had been r e n d e r e d i n c o m p e t e n t . He a l s o t e s t i f i e d 
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t h a t S t i l l c o u l d have been p e r f e c t l y l u c i d on c e r t a i n 

o c c a s i o n s . He t e s t i f i e d t h a t , i f S t i l l had been t o t a l l y 

i n c o m p e t e n t , D r . G e r h a r d w o u l d have made a r e f e r r a l f o r a 

g u a r d i a n o r a c o m p e t e n c y p r o c e e d i n g and t h a t i t d i d n o t a p p e a r 

t h a t he had done s o . He t e s t i f i e d t h a t t h e r e was n o t h i n g i n 

D r . G e r h a r d ' s m e d i c a l r e c o r d s t o c a u s e him t o s a y t h a t , w i t h 

a r e a s o n a b l e d e g r e e o f m e d i c a l c e r t a i n t y , S t i l l l a c k e d t h e 

c a p a c i t y t o e x e c u t e a deed o r a w i l l t h r e e months a f t e r t h e 

d a t e o f t h e m e d i c a l r e c o r d s . 

S t a n d a r d o f R e v i e w 

"'A summary ju d g m e n t i s p r o p e r when 
t h e r e i s no g e n u i n e i s s u e o f m a t e r i a l f a c t 
and t h e m o v i n g p a r t y i s e n t i t l e d t o a 
j u d g m e n t as a m a t t e r o f l a w . R u l e 5 6 ( c ) ( 3 ) , 
A l a . R. C i v . P. The b u r d e n i s on t h e m o v i n g 
p a r t y t o make a p r i m a f a c i e s h o w i n g t h a t 
t h e r e i s no g e n u i n e i s s u e o f m a t e r i a l f a c t 
and t h a t i t i s e n t i t l e d t o a j u d g m e n t as a 
m a t t e r o f l a w . I n d e t e r m i n i n g w h e t h e r t h e 
movant has c a r r i e d t h a t b u r d e n , t h e c o u r t 
i s t o v i e w t h e e v i d e n c e i n a l i g h t most 
f a v o r a b l e t o t h e n o n m o v i n g p a r t y and t o 
draw a l l r e a s o n a b l e i n f e r e n c e s i n f a v o r o f 
t h a t p a r t y . To d e f e a t a p r o p e r l y s u p p o r t e d 
summary judgment m o t i o n , t h e n o n moving 
p a r t y must p r e s e n t " s u b s t a n t i a l e v i d e n c e " 
c r e a t i n g a g e n u i n e i s s u e o f m a t e r i a l f a c t 
-- " e v i d e n c e o f s u c h w e i g h t and q u a l i t y 
t h a t f a i r - m i n d e d p e r s o n s i n t h e e x e r c i s e o f 
i m p a r t i a l j u d gment can r e a s o n a b l y i n f e r t h e 
e x i s t e n c e o f t h e f a c t s o u g h t t o be p r o v e d . " 
A l a . Code 1975, § 12-21-12; West v. 
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F o u n d e r s L i f e A s s u r a n c e Co. o f F l o r i d a , 54 7 
So. 2d 870, 871 ( A l a . 1 9 8 9 ) . ' 

" C a p i t a l A l l i a n c e I n s . Co. v. T h o r o u g h - C l e a n , I n c . , 
639 So. 2d 1349, 1350 ( A l a . 1 9 9 4 ) . Q u e s t i o n s o f l a w 
a r e r e v i e w e d de novo. A l a b a m a R e p u b l i c a n P a r t y v.  
M c G i n l e y , 893 So. 2d 337, 342 ( A l a . 2 0 0 4 ) . " 

P r i t c h e t t v. ICN Med. A l l i a n c e , I n c . , 938 So. 2d 933, 935 

( A l a . 2 0 0 6 ) . 

D i s c u s s i o n 

On a p p e a l , t h e c o n t e s t a n t s f i r s t a r g u e t h a t t h e c i r c u i t 

c o u r t e r r e d i n e n t e r i n g a summary j u d g m e n t on t h e w i l l c o n t e s t 

b e c a u s e , t h e y s a y , t h e r e was a g e n u i n e i s s u e o f m a t e r i a l f a c t 

r e g a r d i n g w h e t h e r S t i l l p o s s e s s e d t e s t a m e n t a r y c a p a c i t y a t t h e 

t i m e he e x e c u t e d t h e w i l l . 4 

" S e c t i o n § 38.04 o f t h e Al a b a m a P a t t e r n J u r y 
I n s t r u c t i o n s p r o v i d e s : 

4As n o t e d p r e v i o u s l y , t h e c o n t e s t a n t s a l s o a s s e r t e d i n t h e 
t r i a l c o u r t t h a t S t i l l was o f un s o u n d mind and t h e r e f o r e 
l a c k e d t h e c a p a c i t y t o make t h e i n t e r v i v o s t r a n s f e r s . The 
c o n t e s t a n t s have n o t , however, made any argument as t o t h i s 
i s s u e on a p p e a l ; t h e r e f o r e , we c o n s i d e r t h a t i s s u e w a i v e d . 
S e x t o n v. B a s s C o m f o r t C o n t r o l , I n c . , [Ms. 2090687, Nov. 19, 
2010] So. 3d , ( A l a . C i v . App. 2010) ("'"An 
argument n o t made on a p p e a l i s abandoned o r w a i v e d . " ' " 
( q u o t i n g Muhammad v. F o r d , 986 So. 2d 1158, 1165 ( A l a . 2 0 0 7 ) , 
q u o t i n g i n t u r n A v i s Rent A C a r S y s . , I n c . v. H e i l m a n , 876 So. 
2d 1111, 1124 n.8 ( A l a . 2 0 0 3 ) ) ) . 
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"'MENTAL CAPACITY-DEFINITION 

"'The l a w pre s u m e s t h a t e v e r y p e r s o n 
o f l e g a l age has s u f f i c i e n t m e n t a l c a p a c i t y 
t o make a v a l i d w i l l . 

"'A p e r s o n may be f e e b l e , weakminded 
o r c a p r i c i o u s and s t i l l have ( m e n t a l ) 
( t e s t a m e n t a r y ) c a p a c i t y t o make a w i l l i f 
he i s a b l e t o have a d e c i d e d and r a t i o n a l 
d e s i r e as t o t h e d i s p o s i t i o n o f h i s 
p r o p e r t y . 

"'The c o u r t w i l l now d e f i n e what i s 
r e q u i r e d t o have t h e m e n t a l c a p a c i t y t o 
make a w i l l , w h i c h i s known as t e s t a m e n t a r y 
c a p a c i t y . 

"'The t e s t a t o r must have a t t h e t i m e 
o f t h e e x e c u t i o n o f t h e w i l l memory o f m i n d 
s u f f i c i e n t t o r e c a l l a nd u n d e r s t a n d : 

" ' 1 . The p r o p e r t y he i s a b o u t t o 
b e q u e a t h o r d e v i s e . 

" ' 2 . The o b j e c t s o f h i s b o u n t y . 

" ' 3 . The d i s p o s i t i o n he d e s i r e s t o 
make o f h i s p r o p e r t y . 

"'4. The n a t u r e and c o n s e q u e n c e s o f  
t h e b u s i n e s s t o be p e r f o r m e d . 

"' 5 . The r e l a t i o n o f t h e s e e l e m e n t s t o 
e a c h o t h e r . ' 

"2 A l a b a m a P a t t e r n J u r y I n s t r u c t i o n s C i v i l § 38.04 
(2d e d . 1993) ( e m p h a s i s a d d e d ) . See a l s o Ex p a r t e  
Helms, 873 So. 2d 1139, 1147 ( A l a . 2003) ( ' " S i m p l y 
s t a t e d , i f t h e t e s t a t o r knows h i s e s t a t e and t o whom 
he w i s h e s t o g i v e h i s p r o p e r t y and u n d e r s t a n d s t h a t 
he i s e x e c u t i n g a w i l l , he has t e s t a m e n t a r y 
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c a p a c i t y . A p e r s o n may e x e c u t e a v a l i d w i l l , e v e n i f 
he o r she i s n o t c o m p e t e n t t o t r a n s a c t o r d i n a r y , 
e v e r y d a y a f f a i r s . " ' ( q u o t i n g S m i t h v. V i c e , 641 So. 
2d 785, 786 ( A l a . 1 9 9 4 ) ) ) ; F l e t c h e r v. DeLoach, 360 
So. 2d 316 ( A l a . 1 9 7 8 ) ; and H o r t o n v. R a s p b e r r y , 852 
So. 2d 155 ( A l a . C i v . App. 2 0 0 2 ) . The e v i d e n t i a r y 
s t a n d a r d t o e s t a b l i s h t e s t a m e n t a r y c a p a c i t y i s v e r y 
l o w . S m i t h v. V i c e , 641 So. 2d a t 786 ( r e c o g n i z i n g 
t h a t t h e s h o w i n g r e q u i r e d t o e s t a b l i s h t e s t a m e n t a r y 
c a p a c i t y i s n o t a h i g h o n e ) . " 

Denson v. Moses, 2 So. 3d 847, 851 ( A l a . C i v . App. 2 0 0 8 ) . 

" I n F l e t c h e r v. DeLoach, 360 So. 2d 316 ( A l a . 1 9 7 8 ) , 
t h e C o u r t d e s c r i b e d i n d e t a i l t h e b r o a d e v i d e n t i a r y 
i n q u i r y t h a t must be made when t e s t a m e n t a r y c a p a c i t y 
i s a t i s s u e : 

" ' " E v i d e n c e i s c o m p e t e n t t o p r o v e 
c o n d u c t and l a n g u a g e a t v a r i o u s 
t i m e s a n d p l a c e s i n d i c a t i n g an 
u n h e a l t h y m e n t a l c o n d i t i o n , and 
t h e more e x t e n s i v e t h e v i e w t h e 
s a f e r i s t h e d e t e r m i n a t i o n 
r e a c h e d . " 

" ' [ T u c k e r v. T u c k e r , 248 A l a . 602, 610, 28 
So. 2d 637, 644 ( 1 9 4 6 ) . ] Thus, e v i d e n c e 
o f f e r e d as t o t h e m e n t a l and p h y s i c a l 
c o n d i t i o n o f t h e t e s t a t r i x , e i t h e r b e f o r e 
o r i m m e d i a t e l y a f t e r e x e c u t i o n o f t h e w i l l , 
i s a d m i s s i b l e s i n c e i t t e n d s t o i n d i c a t e 
h e r c o n d i t i o n when t h e w i l l was s i g n e d . 
L i k e w i s e , t e s t i m o n y r e g a r d i n g t h e 
t e s t a t r i x ' s " c o n v e r s a t i o n s , d e p o r t m e n t , 
a c t s , and a p p e a r a n c e " has been f o u n d t o be 
c o m p e t e n t on t h e i s s u e o f t e s t a m e n t a r y 
c a p a c i t y . ' 

"360 So. 2d a t 318 ( c i t a t i o n s o m i t t e d ) . The F l e t c h e r 
C o u r t a l s o n o t e d t h a t t h e r e a s o n a b l e n e s s o f a w i l l ' s 
p r o v i s i o n s , when c o n s i d e r e d i n l i g h t o f t h e s t a t e o f 
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f a m i l y r e l a t i o n s h i p s , may r e f l e c t on t h e t e s t a t r i x ' s 
c a p a c i t y t o r e c a l l t h e o b j e c t s o f h e r b o u n t y . " 

A l l e n v. S c o n y e r s , 669 So. 2d 113, 117-18 ( A l a . 1 9 9 5 ) . 

" ' " [ T ] h e b u r d e n i s on t h e 
c o n t e s t a n t t o show i n c a p a c i t y a t 
t h e t i m e t h e w i l l was made and 
i n s a n i t y p r i o r t o t h a t t i m e , 
u n l e s s o f a p e r m a n e n t c h a r a c t e r , 
r a i s e s no p r e s u m p t i o n o f i n s a n i t y 
a t t h e t i m e t h e w i l l was made."' 

" F l e t c h e r [v. D e L o a c h ] , 360 So. 2d [316,] 318 [ ( A l a . 
1 9 7 8 ) ] , q u o t i n g K i n g v. A i r d , 251 A l a . 613, 617, 38 
So. 2d 883, 887 ( 1 9 4 9 ) . A c c o r d i n g l y , t h e b u r d e n 'can 
o n l y be d i s c h a r g e d o r s h i f t e d b y s h o w i n g p r i o r 
h a b i t u a l o r f i x e d i n s a n i t y , o r a c t u a l i n s a n i t y , o r 
o t h e r i n c a p a c i t y a t t h e d a t e o f t h e i n s t r u m e n t . ' 
E a s t i s [v. M o n t g o m e r y ] , 95 A l a . [486,] 494, 11 So. 
[204,] 211 [ ( 1 8 9 2 ) ] . " 

S m i t h v. V i c e , 641 So. 2d 785, 786-87 ( ( A l a . 1 9 9 4 ) . 

The c o n t e s t a n t s c i t e Denson v. Moses, 2 So. 3d a t 851, 

and Ex p a r t e Helms, 873 So. 2d 1139 ( A l a . 2 0 0 3 ) , i n s u p p o r t o f 

t h e i r argument t h a t t h e r e i s a g e n u i n e i s s u e o f m a t e r i a l f a c t 

on t h e i s s u e o f t e s t a m e n t a r y c a p a c i t y . I n Denson, t h i s c o u r t 

h e l d t h a t t h e r e was a g e n u i n e i s s u e o f m a t e r i a l f a c t as t o 

t e s t a m e n t a r y c a p a c i t y b a s e d on t h e e q u i v o c a l t e s t i m o n y o f t h e 

d o c t o r q u e s t i o n i n g t h e t e s t a t o r ' s c o m p e t e n c y a l t h o u g h t h e 

a t t o r n e y who had p r e p a r e d t h e w i l l t e s t i f i e d t h a t t h e t e s t a t o r 

was c a p a b l e o f e x e c u t i n g t h e w i l l . I n Ex p a r t e Helms, t h e 
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e v i d e n c e i n d i c a t e d t h a t t h e t e s t a t o r had consumed L o r t a b , a 

p r e s c r i p t i o n p a i n m e d i c a t i o n , b e f o r e and a f t e r t h e d a t e she 

e x e c u t e d h e r w i l l , and t h a t c o n s u m i n g L o r t a b a f f e c t e d t h e 

t e s t a t o r ' s m e n t a l a b i l i t y . 873 So. 2d a t 1145-46. The 

A labama Supreme C o u r t h e l d t h a t t h a t e v i d e n c e was s u f f i c i e n t 

t o r e b u t t h e l e g a l p r e s u m p t i o n i n f a v o r o f t h e t e s t a t o r ' s 

t e s t a m e n t a r y c a p a c i t y and t o c r e a t e a g e n u i n e i s s u e o f f a c t . 

873 So. 2d a t 1147-48. The supreme c o u r t n o t e d t h a t , a l t h o u g h 

t h e p r o p o n e n t s o f t h e w i l l t e s t i f i e d t h a t t h e t e s t a t o r 

a p p e a r e d t o be o f s ound mind, t h a t c o n f l i c t i n g e v i d e n c e d i d 

n o t e l i m i n a t e t h e q u e s t i o n o f f a c t . 873 So. 2d a t 1148. 

We a g r e e w i t h t h e c o n t e s t a n t s t h a t t h e h o l d i n g s i n Denson 

and Helms mandate a r e v e r s a l i n t h i s c a s e . I n t h e p r e s e n t 

c a s e , S a n d r a and R i c h a r d t e s t i f i e d t h a t S t i l l ' s m e n t a l 

c o n d i t i o n had d e t e r i o r a t e d s u c h t h a t t h e y d i d n o t b e l i e v e t h a t 

S t i l l c o u l d have p o s s i b l y been aware o f and c o u l d have 

s u f f i c i e n t l y r e c a l l e d t h e e x t e n t o f h i s p r o p e r t y and o t h e r 

a s s e t s o r t h e names and l o c a t i o n s o f h i s l i v i n g r e l a t i v e s on 

May 17, 2006, and t h a t t h e y d i d n o t b e l i e v e t h a t S t i l l c o u l d 

have u n d e r s t o o d t h e n a t u r e and c o n s e q u e n c e s o f e x e c u t i n g a 

w i l l and t h e c o m p l i c a t e d t r u s t d o c u m e n t s . Edwards t e s t i f i e d 
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t h a t S t i l l ' s m e n t a l s t a t e had d e c l i n e d so much t h a t he c o u l d 

n o t remember how t o o r d e r a m eal a t a r e s t a u r a n t and c o u l d n o t 

pay h i s b i l l w i t h o u t a s s i s t a n c e . D a i l e y t e s t i f i e d t h a t S t i l l 

d i d n o t seem c a p a b l e o f h a n d l i n g h i s a f f a i r s c o m p e t e n t l y o r o f 

u n d e r s t a n d i n g t o whom he w a n t e d t o l e a v e h i s e s t a t e . F u r t h e r , 

a l t h o u g h Dr. K e s l e r c o u l d n o t t e s t i f y t o a d e g r e e o f m e d i c a l 

c e r t a i n t y t h a t S t i l l l a c k e d t h e c a p a c i t y t o e x e c u t e a deed o r 

a w i l l t h r e e months a f t e r t h e d a t e o f t h e m e d i c a l r e c o r d s , t h e 

m e d i c a l r e c o r d s i n d i c a t e d t h a t S t i l l was h a v i n g s i g n i f i c a n t 

memory p r o b l e m s and had been d i a g n o s e d w i t h d e m e n t i a . Dr. 

K e s l e r t e s t i f i e d t h a t d e m e n t i a t y p i c a l l y does n o t i m p r o v e b u t 

t h a t , i n f a c t , i t w o r s e n s o v e r t i m e . 

B a s e d on Denson and Helms, we c o n c l u d e t h a t t h e f o r e g o i n g 

e v i d e n c e was s u f f i c i e n t t o r e b u t t h e p r e s u m p t i o n t h a t S t i l l 

p o s s e s s e d t e s t a m e n t a r y c a p a c i t y . A l t h o u g h L y n n , B l a c k , and 

G a r r e t t t e s t i f i e d t h a t S t i l l was o f s ound mind when he 

e x e c u t e d t h e w i l l , t h a t t e s t i m o n y does n o t e l i m i n a t e t h e i s s u e 

o f f a c t , t h e r e s o l u t i o n o f w h i c h i s f o r a j u r y . We a l s o n o t e 

t h a t t h e f a c t t h a t S t i l l ' s w i l l p r o v i d e d f o r a d i f f e r e n t 

d i s t r i b u t i o n t h a n what S t i l l h a d p r e v i o u s l y r e p r e s e n t e d t o 

D a i l e y was h i s i n t e n t i o n c o u l d be c o n s i d e r e d b y t h e j u r y i n 
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d e t e r m i n i n g w h e t h e r he p o s s e s s e d t e s t a m e n t a r y c a p a c i t y . See 

A l l e n , 669 So. 2d a t 117. 

B a n k T r u s t c i t e s S a n d e r s v. B r o o k s , 611 So. 2d 336 ( A l a . 

1 9 9 2 ) , i n s u p p o r t o f i t s p o s i t i o n t h a t t h e t r i a l c o u r t d i d n o t 

e r r i n e n t e r i n g a summary judgment i n i t s f a v o r . I n S a n d e r s , 

t h e supreme c o u r t h e l d t h a t t h e t r i a l c o u r t had n o t e r r e d i n 

g r a n t i n g t h e p r o p o n e n t s o f a w i l l a new t r i a l . The supreme 

c o u r t r e a s o n e d : 

"The t e s t i m o n y o f [ t h e t e s t a t o r ' s n e i g h b o r ] and [ t h e 
d o c t o r who e x a m i n e d t h e t e s t a t o r ] m e r e l y e s t a b l i s h e s 
t h a t [ t h e t e s t a t o r ] was i n m e n t a l d e c l i n e ; i t does 
n o t p r o v e t h a t she was i n d e m e n t i a a t t h e t i m e she 
p l a n n e d and e x e c u t e d h e r w i l l . [The a t t o r n e y who 
d r a f t e d t h e w i l l ] and h i s s e c r e t a r y were t h e o n l y 
w i t n e s s e s who a c t u a l l y o b s e r v e d [ t h e t e s t a t o r ] 
d u r i n g t h i s p e r i o d ; t h u s , t h e i r t e s t i m o n y must be 
a f f o r d e d g r e a t e r w e i g h t . " 

611 So. 2d a t 338. 

S a n d e r s i s d i s t i n g u i s h a b l e f r o m t h e p r e s e n t c a s e , 

h owever, b e c a u s e s e v e r a l w i t n e s s e s i n t h e p r e s e n t c a s e 

s p e c i f i c a l l y t e s t i f i e d t h a t S t i l l l a c k e d t h e c a p a c i t y t o make 

a w i l l , n o t j u s t t h a t S t i l l was i n a m e n t a l d e c l i n e . The 

supreme c o u r t made i t c l e a r i n A l l e n , 669 So. 2d a t 117-18, 

t h a t t h e t e s t i m o n y o f t h e a t t o r n e y who d r a f t s a w i l l i s 

v a l u a b l e e v i d e n c e b u t t h a t i t must be w e i g h e d a g a i n s t a l l t h e 
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o t h e r e v i d e n c e , w h i c h i s t h e r e s p o n s i b i l i t y o f t h e j u r y . 

Thus, e v e n c o n s i d e r i n g S a n d e r s , we c o n c l u d e t h a t a f a c t i s s u e 

e x i s t s on t h e i s s u e o f t e s t a m e n t a r y c a p a c i t y . 

B a s e d on t h e f o r e g o i n g , we r e v e r s e t h e judgment o f t h e 

c i r c u i t c o u r t on t h e w i l l c o n t e s t w i t h r e g a r d t o i s s u e o f 

t e s t a m e n t a r y c a p a c i t y . 

I I . 

The c o n t e s t a n t s n e x t a r g u e t h a t t h e c i r c u i t c o u r t e r r e d 

i n e n t e r i n g a summary j u d g m e n t on t h e i r w i l l c o n t e s t and t h e i r 

r e q u e s t t o s e t a s i d e t h e i n t e r v i v o s t r a n s f e r s b e c a u s e , t h e y 

s a y , t h e y s u b m i t t e d s u f f i c i e n t e v i d e n c e t o e s t a b l i s h a 

p r e s u m p t i o n o f undue i n f l u e n c e and b e c a u s e t h e r e i s a g e n u i n e 

i s s u e o f m a t e r i a l f a c t as t o w h e t h e r S t i l l was s u b j e c t e d t o 

undue i n f l u e n c e . 

"A p r e s u m p t i o n o f undue i n f l u e n c e a r i s e s when: (1) t h e r e 

i s a c o n f i d e n t i a l r e l a t i o n s h i p b e t w e e n a f a v o r e d b e n e f i c i a r y 

a n d t h e t e s t a t o r , (2) t h e i n f l u e n c e o f t h e b e n e f i c i a r y i s 

d o m i n a n t an d c o n t r o l l i n g i n t h a t r e l a t i o n s h i p , and (3) t h e r e 

i s undue a c t i v i t y b y t h e b e n e f i c i a r y i n p r o c u r i n g t h e 

e x e c u t i o n o f t h e w i l l . " Hayes v. A p p e r s o n , 826 So. 2d 798, 

802 ( A l a . 2 0 0 2 ) . " I n p r o v i n g undue i n f l u e n c e w i t h r e s p e c t t o 
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a d e e d , one needs t o d e m o n s t r a t e o n l y t h e f i r s t two e l e m e n t s 

o f undue i n f l u e n c e : (1) t h a t a c o n f i d e n t i a l r e l a t i o n s h i p 

e x i s t e d b e t w e e n t h e d o n o r and t h e b e n e f i c i a r y , and (2) t h a t 

t h e b e n e f i c i a r y has e x e r c i s e d a d o m i n a n t and c o n t r o l l i n g 

i n f l u e n c e o v e r t h e d o n o r . " I d . a t 805. 

I n t h e p r e s e n t c a s e , t h e b e n e f i c i a r y o f t h e w i l l and t h e 

d e e d i s t h e f o u n d a t i o n . We n o t e , however, t h a t t h e r e i s no 

e v i d e n c e i n d i c a t i n g t h a t a c o n f i d e n t i a l r e l a t i o n s h i p e x i s t e d 

b e t w e e n S t i l l a nd t h e f o u n d a t i o n o r t h a t t h e f o u n d a t i o n 

e x e r c i s e d a d o m i n a n t and c o n t r o l l i n g i n f l u e n c e o v e r S t i l l . 

A d d i t i o n a l l y , w i t h r e g a r d t o t h e w i l l , t h e r e i s no e v i d e n c e 

i n d i c a t i n g t h a t t h e f o u n d a t i o n c o n d u c t e d any undue a c t i v i t y i n 

p r o c u r i n g t h e e x e c u t i o n o f t h e w i l l . A c c o r d i n g l y , i t i s c l e a r 

t h a t t h e c o n t e s t a n t s have f a i l e d t o p r o v e t h e n e c e s s a r y 

e l e m e n t s o f undue i n f l u e n c e , and, t h u s , we c o n c l u d e t h a t t h e 

c i r c u i t c o u r t d i d n o t e r r i n e n t e r i n g a summary j u d g m e n t w i t h 

r e g a r d t o t h e c o n t e s t a n t s ' c l a i m o f undue i n f l u e n c e . 

The c o n t e s t a n t s a r g u e t h a t b e c a u s e t h e w i l l named 

B a n k T r u s t as t h e p e r s o n a l r e p r e s e n t a t i v e and t h e t r u s t named 

B a n k T r u s t as t h e t r u s t e e , B a n k T r u s t can be c o n s i d e r e d a 

b e n e f i c i a r y o f t h e w i l l and t h e d e e d . As B a n k T r u s t p o i n t s o u t 
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i n i t s b r i e f t o t h i s c o u r t , h owever, t h e c o n t e s t a n t s f a i l t o 

c i t e any l a w i n s u p p o r t o f t h e i r a r g u m e n t . "'When an 

a p p e l l a n t f a i l s t o c i t e any a u t h o r i t y f o r an argument on a 

p a r t i c u l a r i s s u e , t h i s C o u r t may a f f i r m t h e judgment as t o 

t h a t i s s u e , f o r i t i s n e i t h e r t h i s C o u r t ' s d u t y n o r i t s 

f u n c t i o n t o p e r f o r m an a p p e l l a n t ' s l e g a l r e s e a r c h . ' " H a l l v.  

H a l l , 903 So. 2d 78, 80 ( A l a . 2004) ( q u o t i n g C i t y o f  

B i r m i n g h a m v. B u s i n e s s R e a l t y I n v . Co., 722 So. 2d 747, 752 

( A l a . 1 9 9 8 ) ) . 

C o n c l u s i o n 

B a s e d on t h e f o r e g o i n g , we r e v e r s e t h e judgment o f t h e 

c i r c u i t c o u r t t o t h e e x t e n t t h a t i t e n t e r e d a summary judgment 

i n f a v o r o f B a n k T r u s t on t h e w i l l c o n t e s t on t h e i s s u e o f 

t e s t a m e n t a r y c a p a c i t y , and we remand t h i s c a u s e f o r f u r t h e r 

p r o c e e d i n g s . We a f f i r m t h e judgment i n a l l o t h e r r e s p e c t s . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

Thompson, P . J . , and P i t t m a n , B r y a n , and Thomas, J J . , 

c o n c u r . 
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