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THOMPSON, P r e s i d i n g J u d g e . 

D u d l e y M c G u i r e I I a p p e a l s f r o m a summary judgment e n t e r e d 

by t h e S h e l b y C i r c u i t C o u r t i n f a v o r o f W i l l i a m W h i t e . F o r 

t h e r e a s o n s s t a t e d h e r e i n , we d i s m i s s t h e a p p e a l . 

On A u g u s t 10, 2009, W h i t e f i l e d an a c t i o n a g a i n s t M c G u i r e 
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i n w h i c h he a l l e g e d t h a t M c G u i r e had n e g o t i a t e d a w o r t h l e s s 

c h e c k t o him i n t h e amount o f $11,656. He a s s e r t e d a c l a i m 

a g a i n s t M c G u i r e p u r s u a n t t o § 6-5-285, A l a . Code 1975, w h i c h 

p r o v i d e s t h e h o l d e r o f a w o r t h l e s s c h e c k a c a u s e o f a c t i o n 

a g a i n s t t h e maker o f t h e c h e c k . M c G u i r e f i l e d an answer i n 

w h i c h , among o t h e r t h i n g s , he d e n i e d t h e a l l e g a t i o n s o f t h e 

c o m p l a i n t . 

On O c t o b e r 2 2 , 2009, W h i t e f i l e d a m o t i o n f o r a summary 

judgment as t o h i s c l a i m a g a i n s t M c G u i r e . M c G u i r e f i l e d a 

r e s p o n s e and a s u p p l e m e n t a l r e s p o n s e t o t h a t m o t i o n and moved 

t o s t r i k e c e r t a i n documents t h a t W h i t e had a t t a c h e d t o h i s 

summary-judgment m o t i o n . On May 10, 2010, t h e t r i a l c o u r t 

d e n i e d W h i t e ' s summary-judgment m o t i o n . 

W h i t e f i l e d a m o t i o n t o r e c o n s i d e r t h e t r i a l c o u r t ' s May 

10, 2010, o r d e r d e n y i n g h i s summary-judgment m o t i o n . The 

t r i a l c o u r t h e l d a h e a r i n g on t h a t m o t i o n , a f t e r w h i c h , on 

June 29, 2010, i t g r a n t e d W h i t e ' s m o t i o n and e n t e r e d a summary 

judgment i n h i s f a v o r i n t h e amount o f $ 1 1 , 6 6 6 1 p l u s an 

a t t o r n e y ' s f e e o f a p p r o x i m a t e l y $4,000. 

1The a d d i t i o n a l $10 the t r i a l c o u r t awarded i n excess of 
the amount of the check appears t o have been f o r a "charge-
b a c k " fee White a s s e r t s h i s bank a s s e s s e d a f t e r he d e p o s i t e d 
the c h e c k . 
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On November 4, 2010, M c G u i r e f i l e d a m o t i o n t o s e t a s i d e 

t h e summary judgment p u r s u a n t t o R u l e 6 0 ( b ) , A l a . R. C i v . P. 

I n h i s m o t i o n , he s t a t e d t h a t n e i t h e r h i s c o u n s e l n o r he had 

r e c e i v e d n o t i c e o f t h e h e a r i n g on W h i t e ' s m o t i o n t o r e c o n s i d e r 

t h e o r d e r o f May 10, 2010, and t h a t h i s c o u n s e l had n o t been 

n o t i f i e d o f t h e e n t r y o f t h e summary j u d g m e n t . He s t a t e d t h a t 

t h e c o u r t ' s f i l e a p p a r e n t l y c o n t a i n e d no i n d i c a t i o n t h a t t h e 

c a s e had been d i s p o s e d o f b e c a u s e , when h i s c o u n s e l a p p e a r e d 

a t c o u r t on September 24, 2010, f o r a p r e v i o u s l y s e t p r e t r i a l 

c o n f e r e n c e , t h e t r i a l c o u r t a d v i s e d h im t h a t he w o u l d be 

n o t i f i e d when t h e c o u r t was r e a d y t o h o l d a t r i a l o f t h e 

a c t i o n . M c G u i r e s t a t e d t h a t h i s c o u n s e l and he f i r s t l e a r n e d 

o f t h e summary judgment on O c t o b e r 29, 2010, when h i s bank 

a c c o u n t was g a r n i s h e d . M c G u i r e s u p p o r t e d h i s m o t i o n w i t h 

a f f i d a v i t s f r o m h i s a t t o r n e y s . 

On December 2, 2010, t h e t r i a l c o u r t p u r p o r t e d t o g r a n t 

M c G u i r e ' s m o t i o n and t o s e t a s i d e t h e summary j u d g m e n t . On 

December 13, 2010, t h e t r i a l c o u r t p u r p o r t e d t o r e e n t e r a 

summary judgment i n f a v o r o f W h i t e . On J a n u a r y 24, 2011, 

M c G u i r e f i l e d a n o t i c e o f a p p e a l t o t h i s c o u r t . 

I n h i s a p p e l l a t e b r i e f , W h i t e a r g u e s t h a t t h i s c o u r t 
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l a c k s j u r i s d i c t i o n o v e r t h i s a p p e a l b e c a u s e t h e a p p e a l i s 

u n t i m e l y . We a g r e e w i t h W h i t e . 

C o r r e t t i v. P e t e W i l s o n R o o f i n g Co., 507 So. 2d 408 ( A l a . 

1 9 8 6 ) , i n v o l v e d p r o c e d u r a l f a c t s t h a t a r e v i r t u a l l y 

i n d i s t i n g u i s h a b l e f r o m t h o s e i n v o l v e d i n t h e p r e s e n t c a s e . I n 

C o r r e t t i , t h e t r i a l c o u r t e n t e r e d a summary judgment i n f a v o r 

o f t h e d e f e n d a n t s . Twenty months l a t e r , t h e p l a i n t i f f f i l e d 

a m o t i o n t o s e t a s i d e t h a t judgment p u r s u a n t t o R u l e 6 0 ( b ) , 

A l a . R. C i v . P., a s s e r t i n g a l a c k o f n o t i c e o f t h e e n t r y o f 

t h e summary j u d g m e n t . The t r i a l c o u r t p u r p o r t e d t o g r a n t t h a t 

m o t i o n and t o s e t a s i d e t h e summary judgment "'due t o t h e 

c o u r t ' s c o n c e r n t h a t n o t i c e o f t h i s r u l i n g was n o t 

c o m m u n i c a t e d t o c o u n s e l f o r t h e p l a i n t i f f C o r r e t t i , 

507 So. 2d a t 409 ( q u o t i n g t r i a l c o u r t ' s o r d e r ) . The t r i a l 

c o u r t t h e n r e e n t e r e d t h e summary judgment i n f a v o r o f t h e 

d e f e n d a n t s . The p l a i n t i f f a p p e a l e d . Our supreme c o u r t , 

c o n s i d e r i n g i t s j u r i s d i c t i o n o v e r t h e a p p e a l ex mero motu, 

w r o t e : 

" R u l e 7 7 ( d ) , A l a . R. C i v . P., p r o v i d e s i n 
p e r t i n e n t p a r t : 

" ' L a c k o f n o t i c e o f t h e e n t r y [ o f an 
o r d e r o r jud g m e n t ] by t h e c l e r k does n o t 
a f f e c t t h e t i m e t o a p p e a l o r r e l i e v e o r 
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a u t h o r i z e t h e c o u r t t o r e l i e v e a p a r t y f o r 
f a i l u r e t o a p p e a l w i t h i n t h e t i m e a l l o w e d , 
e x c e p t t h a t upon a s h o w i n g o f e x c u s a b l e 
n e g l e c t b a s e d on a f a i l u r e o f t h e p a r t y t o 
l e a r n o f t h e e n t r y o f t h e judgment o r o r d e r 
t h e c i r c u i t c o u r t i n any a c t i o n may e x t e n d 
t h e t i m e f o r a p p e a l n o t e x c e e d i n g 30 days 
f r o m t h e e x p i r a t i o n o f t h e o r i g i n a l t i m e 
now p r o v i d e d f o r a p p e a l s i n c i v i l a c t i o n s . ' 

" R u l e 6 0 ( b ) , A l a . R. C i v . P., c a n n o t be 
s u b s t i t u t e d f o r t h e e x c l u s i v e remedy p r o v i d e d by 
R u l e 77(d) and t h e r e b y u s e d as a method t o e x t e n d 
t h e t i m e w i t h i n w h i c h t o a p p e a l . C o c k r e l l v.  
W o r l d ' s F i n e s t C h o c o l a t e Co., 349 So. 2d 1117, 1119 
( A l a . 1 9 7 7 ) ; see Hayden v. H a r r i s , 437 So. 2d 1283, 
1287 ( A l a . 1 9 8 3 ) . 

" R u l e 7 7 ( d ) , A l a . R. C i v . P., c o n t r o l s t h i s c a s e 
and p r e v e n t s t h e l a c k o f n o t i c e o f t h e e n t r y o f an 
a p p e a l a b l e o r d e r o r judgment f r o m b e i n g a g r o u n d f o r 
a R u l e 60(b) m o t i o n . ... T h i s C o u r t l o o k s t o 
s u b s t a n c e and n o t f o r m i n d e t e r m i n i n g t h e n a t u r e o f 
a m o t i o n , see Ex p a r t e L a n g , 500 So. 2d 3 ( A l a . 
1 9 8 6 ) ; even s o , t r e a t i n g h i s R u l e 60(b) m o t i o n as a 
m o t i o n f o r r e l i e f u n d e r R u l e 77(d) w o u l d n o t h e l p 
C o r r e t t i , b e c a u s e t h e t r i a l c o u r t has no 
j u r i s d i c t i o n o f a R u l e 77(d) m o t i o n f i l e d more t h a n 
72 days ( i . e . , 42 days f o r a p p e a l , R u l e 4, A l a . R. 
App. P., p l u s 30 days u n d e r R u l e 7 7 ( d ) , as e x t e n d e d 
by R u l e 6 ( a ) , A l a . R. C i v . P., when t h e f i n a l day i s 
a S a t u r d a y , Sunday, o r ' l e g a l h o l i d a y ' ) a f t e r t h e 
e n t r y o f an a p p e a l a b l e o r d e r o r j u d g m e n t . 
C e r t a i n l y , i t has no j u r i s d i c t i o n o f t h e m o t i o n i n 
t h i s c a s e , w h i c h was f i l e d 617 days a f t e r s u c h a 
j u d g m e n t . " 

I d . 

I n t h e p r e s e n t c a s e , t h e s o l e b a s i s o f M c G u i r e ' s R u l e 

60(b) m o t i o n t o s e t a s i d e t h e summary judgment was a l a c k o f 
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n o t i c e o f t h e e n t r y o f t h a t j u d g m e n t . Thus, h i s m o t i o n was 

c o n t r o l l e d by R u l e 7 7 ( d ) , A l a . R. C i v . P., n o t R u l e 6 0 ( b ) . 

I d . See a l s o A l t m a y e r v. S t r e m m e l , 891 So. 2d 305, 309 ( A l a . 

2004) ("'[T]he l a c k o f n o t i c e f r o m t h e c l e r k ' s o f f i c e i s n o t 

a g r o u n d f o r r e l i e f u n d e r R u l e 6 0 ( b ) , A l a . R. C i v . P.' 

I r e l a n d [ v . P i g g l y W i g g l y Alabama D i s t r i b . Co.,] 719 So. 2d 

[844,] 845 [ ( A l a . C i v . App. 1 9 9 8 ) ] . T h e r e f o r e , t h e t r i a l 

c o u r t c o u l d n o t have g r a n t e d R u l e 60(b) r e l i e f p r e d i c a t e d 

s o l e l y upon t h e c i r c u i t c l e r k ' s f a i l u r e t o n o t i f y t h e 

p l a i n t i f f s o f t h e c o u r t ' s o r d e r i n t h i s c a s e . " ) . The t r i a l 

c o u r t ' s j u r i s d i c t i o n o v e r any s u c h m o t i o n e x p i r e d 72 days 

a f t e r t h e e n t r y o f t h e J u n e 29, 2010, summary j u d g m e n t . 

C o r r e t t i , 507 So. 2d a t 409. M c G u i r e d i d n o t f i l e h i s m o t i o n 

u n t i l more t h a n f o u r months a f t e r t h e e n t r y o f t h e summary 

j u d g m e n t . Thus, t h e t r i a l c o u r t was w i t h o u t j u r i s d i c t i o n 

when, on December 2, 2010, i t p u r p o r t e d t o g r a n t M c G u i r e ' s 

m o t i o n and t o s e t a s i d e t h e summary j u d g m e n t , and i t was 

w i t h o u t j u r i s d i c t i o n when, on December 13, 2010, i t p u r p o r t e d 

t o r e e n t e r t h e summary j u d g m e n t . 

B e c a u s e t h e t r i a l c o u r t l a c k e d j u r i s d i c t i o n t o g r a n t 

M c G u i r e ' s m o t i o n t o s e t a s i d e t h e summary j u d g m e n t , and 
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b e c a u s e M c G u i r e d i d n o t f i l e h i s a p p e a l w i t h i n 42 days o f t h e 

e n t r y o f t h e summary j u d g m e n t , we c o n c l u d e t h a t a p p e l l a t e 

j u r i s d i c t i o n i s l a c k i n g i n t h i s c a s e . As a r e s u l t , t h e a p p e a l 

i s due t o be, and i s h e r e b y , d i s m i s s e d . 

APPEAL DISMISSED. 

P i t t m a n , B r y a n , Thomas, and Moore, J J . , c o n c u r . 
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