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E v e l y n C o l e m a n a p p e a l s f r o m a summary j u d g m e n t e n t e r e d i n 

f a v o r o f BAC S e r v i c i n g ("BAC"), a g e n t f o r t h e S e c r e t a r y o f 

V e t e r a n s A f f a i r s , an o f f i c e r o f t h e U n i t e d S t a t e s o f A m e r i c a 

("the S e c r e t a r y " ) , i n an e j e c t m e n t a c t i o n . We a f f i r m . 

F a c t s and P r o c e d u r a l H i s t o r y 

On November 30, 1994, Coleman and h e r h u s b a n d o b t a i n e d a 

l o a n i n t h e amount o f $93,215 f r o m J o h n s o n & A s s o c i a t e s 

M o r t g a g e Company ("Johnson") t o p u r c h a s e a h o u s e . The 

Colemans e x e c u t e d a p r o m i s s o r y n o t e and a m o r t g a g e t o J o h n s o n . 

On May 31, 1995, J o h n s o n a s s i g n e d i t s i n t e r e s t i n t h e m o r t g a g e 

t o T r a n s F i n a n c i a l M o r t g a g e Company ("Trans F i n a n c i a l " ) . On 

December 2, 2000, F i r s t a r Bank, a l l e g e d t o be t h e s u c c e s s o r i n 

i n t e r e s t t o T r a n s F i n a n c i a l , a s s i g n e d t h e m o r t g a g e t o M o r t g a g e 

E l e c t r o n i c R e g i s t r a t i o n s S y s t e m s , I n c . ("MERS"), as nominee 

f o r Lehman B r o t h e r s H o l d i n g s , I n c . I n s u p p o r t o f i t s summary-

j u d g m e n t m o t i o n , BAC s u b m i t t e d e v i d e n c e i n d i c a t i n g t h a t 

M i d F i r s t Bank h a d a c q u i r e d p o s s e s s i o n o f t h e n o t e on September 

17, 2005. 

Coleman's h u s b a n d d i e d on A p r i l 1, 2007, a f t e r w h i c h 

E v e l y n Coleman u s e d t h e c o u p l e ' s s a v i n g s and t h e p r o c e e d s o f 

p o l i c i e s i n s u r i n g h e r h u s b a n d ' s l i f e t o make t h e payments due 
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on t h e m o r t g a g e i n d e b t e d n e s s . A c c o r d i n g t o Coleman, t h o s e 

f u n d s h a d b e e n d e p l e t e d b y F e b r u a r y 2009, and Coleman f a i l e d 

t o make t h e m o r t g a g e payments due i n F e b r u a r y , M a r c h , and 

A p r i l 2009. I n s u p p o r t o f i t s summary-judgment m o t i o n , BAC 

s u b m i t t e d e v i d e n c e i n d i c a t i n g t h a t M i d l a n d M o r t g a g e Company, 

M i d F i r s t ' s o p e r a t i n g s u b s i d i a r y , h a d s e n t Coleman a n o t i c e o f 

d e f a u l t on A p r i l 8, 2009, and t h a t an a t t o r n e y r e t a i n e d b y 

M i d F i r s t h a d s e n t Coleman a n o t i c e o f a c c e l e r a t i o n on J u l y 24, 

2009. 

On J u l y 28, 2009, M i d F i r s t c o n v e y e d i t s i n t e r e s t i n t h e 

p r o p e r t y t o t h e S e c r e t a r y b y s p e c i a l w a r r a n t y d e e d . 1 On J u l y 

25, A u g u s t 1, a n d A u g u s t 8, 2009, n o t i c e o f t h e f o r e c l o s u r e 

s a l e r e g a r d i n g C oleman's p r o p e r t y was p u b l i s h e d i n The Alabama 

M e s s e n g e r ; t h e n o t i c e i d e n t i f i e d M i d F i r s t as t h e a s s i g n e e o f 

t h e m o r t g a g e . On A u g u s t 27, 2009, MERS, as nominee f o r Lehman 

B r o t h e r s H o l d i n g s , I n c . , a s s i g n e d t h e m o r t g a g e and " [ t ] h e 

p r o m i s s o r y n o t e e v i d e n c i n g t h e i n d e b t e d n e s s s e c u r e d by t h e 

m o r t g a g e " t o M i d F i r s t . 2 On September 1, 2009, M i d F i r s t 

1The d e e d was r e c o r d e d i n t h e J e f f e r s o n C o u n t y P r o b a t e 
O f f i c e on November 9, 2009. 

2The a s s i g n m e n t was r e c o r d e d i n t h e J e f f e r s o n C o u n t y 
P r o b a t e O f f i c e on September 9, 2009. 
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p u r c h a s e d t h e p r o p e r t y f o r $ 81,132.97 a t t h e f o r e c l o s u r e s a l e . 

The same day, M i d F i r s t ' s a t t o r n e y s e n t Coleman a demand f o r 

p o s s e s s i o n o f t h e p r o p e r t y . 

On September 28, 2009, BAC f i l e d a c o m p l a i n t i n t h e 

J e f f e r s o n C i r c u i t C o u r t s e e k i n g t o e j e c t Coleman f r o m t h e 

p r o p e r t y . Coleman's l a t e h u s b a n d was a l s o named as a 

d e f e n d a n t . On November 11, 2009, one day a f t e r Coleman's t i m e 

f o r a n s w e r i n g t h e c o m p l a i n t h a d e x p i r e d , BAC f i l e d an 

a p p l i c a t i o n f o r t h e e n t r y o f a d e f a u l t j u d g m e n t a g a i n s t 

Coleman and moved t o v o l u n t a r i l y d i s m i s s any c l a i m as t o 

Coleman's h u s b a n d . On November 12, 2009, Coleman o b t a i n e d 

c o u n s e l and a n s w e r e d t h e c o m p l a i n t , a s s e r t i n g t h e a f f i r m a t i v e 

d e f e n s e s o f d e f e c t i v e n o t i c e , d e f e c t i v e s a l e , and w r o n g f u l 

f o r e c l o s u r e . On November 15, 2009, t h e t r i a l c o u r t e n t e r e d 

a d e f a u l t j u d g m e n t a g a i n s t Coleman a n d d i s m i s s e d t h e a c t i o n as 

t o C oleman's h u s b a n d . On November 20, 2009, t h e t r i a l c o u r t 

s e t a s i d e t h e d e f a u l t j u d g m e n t a g a i n s t Coleman and r e s t o r e d 

t h e c a s e t o t h e a c t i v e t r i a l d o c k e t . 

F o l l o w i n g d i s c o v e r y , BAC moved f o r a summary j u d g m e n t . 

I n s u p p o r t o f t h a t m o t i o n , BAC s u b m i t t e d t h e f o l l o w i n g : t h e 

n o t e ; t h e m o r t g a g e ; a n o t i c e - o f - d e f a u l t l e t t e r d a t e d A p r i l 8, 
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2009, f r o m M i d l a n d M o r t g a g e Company t o Coleman; a n o t i c e - o f -

a c c e l e r a t i o n l e t t e r a d d r e s s e d t o Coleman d a t e d J u l y 24, 2009, 

f r o m an a t t o r n e y r e t a i n e d by M i d F i r s t ; a s w o r n c o p y o f t h e 

p u b l i s h e d f o r e c l o s u r e n o t i c e ; c e r t i f i e d c o p i e s o f t h r e e 

a s s i g n m e n t s o f t h e m o r t g a g e -- f r o m J o h n s o n t o T r a n s 

F i n a n c i a l , f r o m F i r s t a r t o MERS, and f r o m MERS t o M i d F i r s t ; 

c e r t i f i e d c o p i e s o f M i d F i r s t ' s f o r e c l o s u r e d e e d a n d t h e 

s p e c i a l w a r r a n t y d e e d f r o m M i d F i r s t t o t h e S e c r e t a r y ; and t h e 

a f f i d a v i t o f M e l i s s a Poage, v i c e p r e s i d e n t o f M i d F i r s t . 

W i t h r e s p e c t t o t h e p r o m i s s o r y n o t e t h a t Coleman h a d 

e x e c u t e d i n f a v o r o f J o h n s o n on November 30, 1994, Poage 

a u t h e n t i c a t e d M i d F i r s t ' s c o p y o f t h e n o t e , w h i c h h a d bee n 

s t a m p e d on i t s f a c e w i t h two i n d o r s e m e n t s . The f i r s t 

i n d o r s e m e n t i s st a m p e d " W i t h o u t r e c o u r s e , p a y t o t h e o r d e r o f 

T r a n s F i n a n c i a l M o r t g a g e Company. J o h n s o n & A s s o c i a t e s 

M o r t g a g e Co., I n c . , by B e t t y J . K n i g h t . " The s e c o n d 

i n d o r s e m e n t i s stamped: 

"Pay t o The O r d e r o f 

W i t h o u t R e c o u r s e 
T h i s day o f , 19 

T r a n s F i n a n c i a l M o r t g a g e Company 
/ s / James K. O l i v e r 

James K. O l i v e r , E x e c u t i v e V i c e P r e s i d e n t " 
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Poage s t a t e d t h a t M i d F i r s t h a d a c q u i r e d i t s i n t e r e s t i n t h e 

n o t e " [ p ] r i o r t o t h e i n i t i a t i o n o f t h e f o r e c l o s u r e made t h e 

s u b j e c t o f t h i s a c t i o n . " 

Coleman f i l e d a r e s p o n s e i n o p p o s i t i o n t o BAC's summary-

ju d g m e n t m o t i o n , a t t a c h i n g , among o t h e r m a t e r i a l s , h e r own 

a f f i d a v i t ; she a r g u e d t h a t t h e f o r e c l o s u r e s a l e and t h e 

f o r e c l o s u r e d e e d were v o i d f o r t h e f o l l o w i n g r e a s o n s : (1) 

M i d F i r s t d i d n o t have t h e r i g h t t o e x e r c i s e t h e power o f s a l e 

u n d e r t h e m o r t g a g e b e c a u s e , Coleman s a i d , M i d F i r s t was n o t t h e 

a s s i g n e e o f t h e m o r t g a g e o r t h e n o t e when i t commenced t h e 

f o r e c l o s u r e p r o c e e d i n g s ; (2) M i d F i r s t h a d f a i l e d t o c o m p l y 

w i t h t h e n o t i c e r e q u i r e m e n t s i n t h e m o r t g a g e i n s t r u m e n t ; (3) 

M i d F i r s t h a d f a i l e d t o c o m p l y w i t h t h e s t a t u t o r y n o t i c e 

r e q u i r e m e n t s i n § 35-10-13, A l a . Code 1975, b e c a u s e , Coleman 

s a i d , t h e f o r e c l o s u r e n o t i c e p u b l i s h e d i n t h e new s p a p e r on 

J u l y 25, A u g u s t 1, and A u g u s t 8, 2009, r e f l e c t e d t h a t t h e 

m o r t g a g e h a d been a s s i g n e d t o M i d F i r s t , when, i n f a c t , MERS 

h a d n o t a s s i g n e d t h e m o r t g a g e t o M i d F i r s t u n t i l A u g u s t 27, 

2009; (4) M i d F i r s t h a d f a i l e d t o c o m p l y w i t h i t s l o s s -

m i t i g a t i o n p r o g r a m ; and (5) BAC h a d f a i l e d t o s u p p o r t i t s 

summary-judgment m o t i o n w i t h e v i d e n c e c o m p l i a n t w i t h R u l e 56, 
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A l a . R. C i v . P. S p e c i f i c a l l y , Coleman a r g u e d t h a t Poage's 

a f f i d a v i t was n o t b a s e d on p e r s o n a l k n o w l e d g e and d i d n o t 

s t a t e how o r when M i d F i r s t h a d a c q u i r e d an i n t e r e s t i n t h e 

n o t e t h a t Coleman h a d e x e c u t e d i n f a v o r o f J o h n s o n . 

BAC f i l e d a r e p l y t o Coleman's r e s p o n s e and moved t o 

s t r i k e a p o r t i o n o f Coleman's a f f i d a v i t . T h e r e a f t e r , t h e 

t r i a l c o u r t c o n t i n u e d t h e h e a r i n g on t h e summary-judgment 

m o t i o n i n o r d e r t o a l l o w t h e p a r t i e s t o b r i e f t h e f o l l o w i n g 

i s s u e s : 

"Whether mere p h y s i c a l p o s s e s s i o n o f t h e 
p r o m i s s o r y n o t e i n q u e s t i o n w o r k s an a s s i g n m e n t o f 
t h e power t o s e l l t h e u n d e r l y i n g m o r t g a g e t o t h e 
p a r t y who has a c q u i r e d p h y s i c a l p o s s e s s i o n o f t h e 
s a i d p r o m i s s o r y n o t e ; and, 

" I f s o , t h e n e v i d e n t i a r y p r o o f o f t h e d a t e upon 
w h i c h [ M i d F i r s t ] a c q u i r e d p h y s i c a l p o s s e s s i o n o f t h e 
s a i d p r o m i s s o r y n o t e , w h i c h s h o u l d p r e d a t e t h e d a t e 
upon w h i c h [ M i d F i r s t ] commenced t h e p r o c e s s o f 
s t a t u t o r y f o r e c l o s u r e . " 

BAC f i l e d a s u p p l e m e n t t o i t s summary-judgment m o t i o n , 

a t t a c h i n g a s e c o n d a f f i d a v i t o f Poage. T h a t a f f i d a v i t s t a t e d , 

i n p e r t i n e n t p a r t : 

" M i d F i r s t , t h r o u g h i t s o p e r a t i n g s u b s i d i a r y 
M i d l a n d M o r t g a g e Co., became s e r v i c e r o f t h e l o a n i n 
J u l y 2005, a t w h i c h t i m e t h e o r i g i n a l n o t e was 
t r a n s f e r r e d t o M i d F i r s t . As p a r t o f t h e s e r v i c i n g 
t r a n s f e r , M i d F i r s t r e c e i v e d [Coleman's and h e r 
h u s b a n d ' s ] l o a n f i l e a n d c o n d u c t e d a r e v i e w o f e v e r y 
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document c o n t a i n e d t h e r e i n . A c c o r d i n g t o M i d F i r s t ' s 
b u s i n e s s r e c o r d s , t h e o r i g i n a l Coleman n o t e was 
n o t a t e d as p r e s e n t i n t h e c u s t o d i a l f i l e m a i n t a i n e d 
a t M i d F i r s t on S eptember 17, 2005. The n o t e was 
e n d o r s e d i n b l a n k a n d M i d F i r s t has h a d c o n t i n u o u s 
p h y s i c a l p o s s e s s i o n o f t h e n o t e s i n c e t h a t t i m e . A 
t r u e and c o r r e c t c o p y o f a s c r e e n p r i n t f r o m 
M i d F i r s t ' s document t r a c k i n g s y s t e m s h o w i n g t h e 
i n f o r m a t i o n r e g a r d i n g t h e r e c e i p t o f t h e Coleman 
l o a n documents i s a t t a c h e d h e r e t o as ' E x h i b i t B.' 
The Coleman l o a n i s a s s i g n e d Loan Number x x x x 9 8 5 1 as 
shown on t h e a t t a c h e d E x h i b i t B. 

" M i d F i r s t Bank, o r i t s s e r v i c i n g a g e n t , has b e e n 
i n p o s s e s s i o n o f t h e c o l l a t e r a l f i l e s i n c e i t s 
r e c e i p t as s e t f o r t h a b o v e . M i d F i r s t Bank has 
t h e r e f o r e been a h o l d e r o f t h e n o t e , e n t i t l e d t o t h e 
money owed u n d e r t h e n o t e and s e c u r e d by t h e 
m o r t g a g e , s i n c e t a k i n g p o s s e s s i o n o f t h e n o t e 
e n d o r s e d i n b l a n k . " 

Coleman f i l e d a r e s p o n s e t o BAC's s u p p l e m e n t e d m o t i o n and 

moved t o s t r i k e Poage's s e c o n d a f f i d a v i t , a r g u i n g t h a t i t 

f a i l e d t o c o m p l y w i t h R u l e 5 6 ( e ) , A l a . R. C i v . P. 

On A u g u s t 31, 2010, t h e t r i a l c o u r t e n t e r e d a summary 

judgment i n f a v o r o f BAC, s e t t i n g o u t t h e r e a s o n s f o r i t s 

d e c i s i o n . Coleman f i l e d a t i m e l y p o s t j u d g m e n t m o t i o n on 

S e ptember 27, 2010. T h a t m o t i o n was d e n i e d b y o p e r a t i o n o f 

l a w on December 27, 2010, when t h e t r i a l c o u r t f a i l e d t o a c t 

on i t w i t h i n t h e t i m e p r e s c r i b e d b y R u l e 59.1, A l a . R. C i v . 
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P. 3 Coleman a p p e a l e d on F e b r u a r y 7, 2011. The supreme c o u r t 

t r a n s f e r r e d Coleman's a p p e a l t o t h i s c o u r t p u r s u a n t t o § 12-2-

7 ( 6 ) , A l a . Code 1975. 

S t a n d a r d o f R e v i e w 

A p p e l l a t e r e v i e w o f a summary judgment i s de novo. Ex 

p a r t e B a l l e w , 771 So. 2d 1040 ( A l a . 2 0 0 0 ) . A m o t i o n f o r a 

summary judgment i s t o be g r a n t e d when no g e n u i n e i s s u e o f 

m a t e r i a l f a c t e x i s t s and t h e m o v i n g p a r t y i s e n t i t l e d t o a 

judgment as a m a t t e r o f l a w . R u l e 5 6 ( c ) ( 3 ) , A l a . R. C i v . P. 

A p a r t y m o v i n g f o r a summary judgment must make a p r i m a f a c i e 

s h o w i n g " t h a t t h e r e i s no g e n u i n e i s s u e as t o any m a t e r i a l 

f a c t and t h a t [ i t ] i s e n t i t l e d t o a judgment as a m a t t e r o f 

l a w . " R u l e 5 6 ( c ) ( 3 ) ; see Lee v. C i t y o f Gadsden, 592 So. 2d 

1036, 1038 ( A l a . 1 9 9 2 ) . I f t h e movant meets t h i s b u r d e n , " t h e 

b u r d e n t h e n s h i f t s t o t h e nonmovant t o r e b u t t h e movant's 

3 R u l e 59.1 p r o v i d e s t h a t a p o s t j u d g m e n t m o t i o n t h a t i s n o t 
r u l e d on b y t h e c o u r t w i t h i n 90 d a y s i s deemed d e n i e d a t t h e 
e x p i r a t i o n o f t h e 90-day p e r i o d . The 9 0 t h day f o l l o w i n g 
C oleman's f i l i n g o f h e r p o s t j u d g m e n t m o t i o n on September 27, 
2010, was Sunday, December 26, 2010. T h e r e f o r e , Coleman's 
p o s t j u d g m e n t m o t i o n was deemed d e n i e d on Monday, December 27, 
2010. See F i r s t A l a b a m a S t a t e Bank v. McGowan, 758 So. 2d 
1116 ( A l a . C i v . App. 2 0 0 0 ) , and R i c h b u r g v. C r o m w e l l , 428 So. 
2d 621 ( A l a . 1983) . 
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p r i m a f a c i e s h o w i n g by ' s u b s t a n t i a l e v i d e n c e . ' " L e e , 592 So. 

2d a t 1038 ( f o o t n o t e o m i t t e d ) . " [ S ] u b s t a n t i a l e v i d e n c e i s 

e v i d e n c e o f s u c h w e i g h t and q u a l i t y t h a t f a i r - m i n d e d p e r s o n s 

i n t h e e x e r c i s e o f i m p a r t i a l j udgment can r e a s o n a b l y i n f e r t h e 

e x i s t e n c e o f t h e f a c t s o u g h t t o be p r o v e d . " West v. F o u n d e r s 

L i f e A s s u r a n c e Co. o f F l o r i d a , 547 So. 2d 870 , 87 1 ( A l a . 

1 9 8 9 ) ; see A l a . Code 1975, § 1 2 - 2 1 - 1 2 ( d ) . 

D i s c u s s i o n 

I . 

A. C oleman a r g u e s t h a t M i d F i r s t d i d n o t have t h e r i g h t 

t o e x e r c i s e t h e power o f s a l e u n d e r t h e m o r t g a g e b e c a u s e 

M i d F i r s t was n o t t h e a s s i g n e e o f t h e m o r t g a g e when i t 

commenced t h e f o r e c l o s u r e p r o c e e d i n g s . I n P e r r y v. F e d e r a l 

N a t i o n a l M o r t g a g e A s s ' n , [Ms. 2100235, M a r c h 9, 2012] So. 

3d ( A l a . C i v . App. 2 0 1 1 ) , t h i s c o u r t n o t e d t h a t t h e t i m i n g 

o f a m o r t g a g e a s s i g n m e n t i s n o t d e t e r m i n a t i v e when t h e 

f o r e c l o s i n g e n t i t y a c q u i r e s p o s s e s s i o n o f t h e n o t e b e f o r e i t 

i n i t i a t e s t h e f o r e c l o s u r e p r o c e e d i n g s . T h a t i s so b e c a u s e 

" [ w ] h e r e a power t o s e l l l a n d s i s g i v e n i n any 
m o r t g a g e , t h e power i s p a r t o f t h e s e c u r i t y and may 
be e x e c u t e d b y any p e r s o n , o r t h e p e r s o n a l 
r e p r e s e n t a t i v e o f any p e r s o n who, b y a s s i g n m e n t o r 
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o t h e r w i s e , becomes e n t i t l e d t o t h e money t h u s 
s e c u r e d . " 

A l a . Code 1975, § 35-10-12. See a l s o H a r t o n v. L i t t l e , 176 

A l a . 267, 270, 57 So. 851, 851 (1911) ( s t a t i n g t h a t " [ i ] t i s 

n o t a t a l l n e c e s s a r y t h a t a m o r t g a g e d e e d be a s s i g n e d i n o r d e r 

t o e n a b l e t h e owner o f t h e d e b t t o f o r e c l o s e u n d e r a power o f 

s a l e " ) ; s ee g e n e r a l l y R e s t a t e m e n t ( T h i r d ) o f P r o p e r t y :  

M o r t g a g e s § 5.4(a) (1997) ( s t a t i n g t h a t " [ a ] t r a n s f e r o f an 

o b l i g a t i o n s e c u r e d by a m o r t g a g e a l s o t r a n s f e r s t h e m o r t g a g e 

u n l e s s t h e p a r t i e s t o t h e t r a n s f e r a g r e e o t h e r w i s e " ) . Poage's 

a f f i d a v i t i n d i c a t e d t h a t M i d F i r s t o b t a i n e d p h y s i c a l p o s s e s s i o n 

o f t h e n o t e on September 17, 2005, a l m o s t f o u r y e a r s b e f o r e i t 

i n i t i a t e d f o r e c l o s u r e p r o c e e d i n g s a g a i n s t t h e C a m p b e l l s i n 

l a t e J u l y 2009. I n t h i s c a s e , as i n P e r r y , t h e f o r e c l o s i n g 

e n t i t y p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t i t became t h e 

h o l d e r o f t h e n o t e b e f o r e i t i n i t i a t e d t h e f o r e c l o s u r e 

p r o c e e d i n g s . 

B. Coleman a r g u e s , h o w e v er, t h a t BAC's e v i d e n c e as t o t h e 

d a t e M i d F i r s t a c q u i r e d t h e n o t e f a i l e d t o c o m p l y w i t h R u l e 

5 6 ( e ) , A l a . R. C i v . P. T h a t r u l e s t a t e s , i n p e r t i n e n t p a r t : 

" S u p p o r t i n g and o p p o s i n g a f f i d a v i t s s h a l l be made on 
p e r s o n a l k n o w l e d g e , s h a l l s e t f o r t h s u c h f a c t s as 
w o u l d be a d m i s s i b l e i n e v i d e n c e , and s h a l l show 
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a f f i r m a t i v e l y t h a t t h e a f f i a n t i s c o m p e t e n t t o 
t e s t i f y t o t h e m a t t e r s s t a t e d t h e r e i n . Sworn o r 
c e r t i f i e d c o p i e s o f a l l p a p e r s o r p a r t s t h e r e o f 
r e f e r r e d t o i n an a f f i d a v i t s h a l l be a t t a c h e d 
t h e r e t o o r s e r v e d t h e r e w i t h . " 

Coleman c o n t e n d s t h a t Poage's s e c o n d a f f i d a v i t f a i l e d t o show 

t h a t i t was b a s e d on p e r s o n a l k n o w l e d g e o r t h a t Poage was 

c o m p e t e n t t o t e s t i f y a b o u t t h e m a t t e r s a s s e r t e d i n t h e 

a f f i d a v i t . The p e r s o n a l - k n o w l e d g e and c o m p e t e n c y r e q u i r e m e n t s 

o f t h e r u l e were s a t i s f i e d b y t h e f o l l o w i n g s t a t e m e n t s i n 

Poage's a f f i d a v i t : 

" I n my p r e s e n t p o s i t i o n , I have d i r e c t a c c e s s t o 
t h e b o o k s and r e c o r d s o f t h e M i d F i r s t Bank r e g a r d i n g 
t h e a c c o u n t w h i c h f o r m s t h e b a s i s o f t h i s a c t i o n . I 
have p e r s o n a l k n o w l e d g e o f t h e f a c t s s e t f o r t h i n 
t h i s A f f i d a v i t , a nd I have r e v i e w e d s a i d r e l e v a n t 
b u s i n e s s b o o k s and r e c o r d s . 

"The b o o k s and r e c o r d s were made i n t h e o r d i n a r y 
c o u r s e o f t h e b u s i n e s s and i t was t h e r e g u l a r c o u r s e 
o f s a i d b u s i n e s s t o make s u c h b o o k s and r e c o r d s . 
S a i d b o o k s and r e c o r d s r e l a t i v e t o [Coleman's l o a n ] 
and t h i s a c t i o n were made a t t h e t i m e o f t h e 
t r a n s a c t i o n , o c c u r r e n c e o r e v e n t r e f e r r e d t o t h e r e i n 
o r were made w i t h i n a r e a s o n a b l e t i m e t h e r e a f t e r , 
a n d s a i d b o o k s and r e c o r d s a r e k e p t u n d e r my c a r e , 
s u p e r v i s i o n , a n d / o r c o n t r o l . " 

See I s b e l l v. A l a b a m a Power Co., 477 So. 2d 281, 285 ( A l a . 

1985) ( h o l d i n g t h a t a f f i d a v i t s a t i s f i e d R u l e 5 6 (e) b e c a u s e 

a f f i a n t s t a t e d t h a t he was t h e power-company c r e d i t manager 

and was b a s i n g h i s t e s t i m o n y "'on p e r s o n a l k n o w l e d g e and a 
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t h o r o u g h s e a r c h o f Company r e c o r d s ' " ) . Poage, t h e v i c e 

p r e s i d e n t o f M i d F i r s t , s t a t e d t h a t t h e b o o k s and r e c o r d s o f 

M i d F i r s t were k e p t u n d e r h e r c a r e , s u p e r v i s i o n , and c o n t r o l , 

t h a t she h a d e x a m i n e d t h o s e b o o k s and r e c o r d s , and t h a t she 

h a d p e r s o n a l k n o w l e d g e o f t h e m a t t e r s a s s e r t e d i n h e r 

a f f i d a v i t . " I n t h e a b s e n c e o f any e v i d e n c e i n d i c a t i n g t h a t 

[ P o a g e ' s ] a f f i d a v i t was n o t b a s e d upon [ h e r ] p e r s o n a l 

k n o w l e d g e , t h e t r i a l c o u r t c o r r e c t l y c o n s i d e r e d t h e a f f i d a v i t 

as e v i d e n c e . " S t e p h e n s v. F i r s t C o m m e r c i a l Bank, 45 So. 3d 

735, 739 ( A l a . 2 0 1 0 ) ; see a l s o i d . a t 739 n.2. 

Coleman a l s o c o n t e n d s t h a t t h e document upon w h i c h Poage 

r e l i e d f o r h e r c o n c l u s i o n t h a t M i d F i r s t h a d a c q u i r e d 

p o s s e s s i o n o f t h e n o t e on September 17, 2005, was n o t "sworn 

o r c e r t i f i e d " as r e q u i r e d b y R u l e 5 6 ( e ) . T h a t document, 

e n t i t l e d a "Loan Document A u d i t , " a p p e a r s t o be a p r i n t o u t o f 

a c o m p u t e r s c r e e n d i s p l a y i n g a document t h a t c o n t a i n s a 

c h e c k l i s t f o r r e v i e w o f a l o a n f i l e . C oleman's name does n o t 

a p p e a r on t h e document. However, t h e document i n d i c a t e s t h a t 

a l o a n numbered x x x x 9 8 5 1 was r e v i e w e d on September 17, 2005. 

The same l o a n number a p p e a r s on o t h e r documents s u b m i t t e d b y 

BAC i n s u p p o r t o f i t s summary-judgment m o t i o n , and t h o s e o t h e r 

13 



2100453 

documents i d e n t i f y t h e l o a n as C o l e m a n ' s . Poage a u t h e n t i c a t e d 

t h e document by s t a t i n g t h a t " [ a ] t r u e a n d c o r r e c t c o p y o f a 

s c r e e n p r i n t f r o m M i d F i r s t ' s document t r a c k i n g s y s t e m s h o w i n g 

t h e i n f o r m a t i o n r e g a r d i n g t h e r e c e i p t o f t h e Coleman l o a n 

documents i s a t t a c h e d h e r e t o as ' E x h i b i t B.' The Coleman l o a n 

i s a s s i g n e d L o a n Number x x x x 9 8 5 1 as shown on t h e a t t a c h e d 

E x h i b i t B." 

W i t h r e s p e c t t o t h e r e q u i r e m e n t i n R u l e 5 6 (e) t h a t 

" [ s ] w o r n ... c o p i e s o f a l l p a p e r s o r p a r t s t h e r e o f r e f e r r e d t o 

i n an a f f i d a v i t s h a l l be a t t a c h e d t h e r e t o o r s e r v e d 

t h e r e w i t h , " o u r supreme c o u r t has s t a t e d : 

"'... T h i s means t h a t i f w r i t t e n documents a r e 
r e l i e d upon t h e y a c t u a l l y must be e x h i b i t e d ; 
a f f i d a v i t s t h a t p u r p o r t t o d e s c r i b e a document's 
s u b s t a n c e o r an i n t e r p r e t a t i o n o f i t s c o n t e n t s a r e 
i n s u f f i c i e n t . W r i g h t & M i l l e r , F e d e r a l 
P r a c t i c e and P r o c e d u r e : C i v i l § 2 72 2." 

O l i v e r v. B r o c k , 342 So. 2d 1, 4-5 ( A l a . 1976) ( e m p h a s i s 

a d d e d ) . See a l s o W e l c h v. H o u s t o n C n t y . Hosp. Bd., 502 So. 2d 

340, 343 ( A l a . 1 9 8 7 ) ; O s b o r n v. J o h n s , 468 So.2d 103, 108 

( A l a . 1 9 8 5 ) . As t h e f o r e g o i n g d e c i s i o n s i m p l y , a document i s 

deemed t o be " s w o r n " i f i t i s a u t h e n t i c a t e d b y t h e a f f i a n t and 

a t t a c h e d as an e x h i b i t t o t h e a f f i d a v i t . I n Haupt v. 

I n t e r n a t i o n a l H a r v e s t e r Co., 582 F. Supp. 545, 547 n.4 (N.D. 
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I l l . 1 9 8 4 ) , t h e U n i t e d S t a t e s D i s t r i c t C o u r t f o r t h e N o r t h e r n 

D i s t r i c t o f I l l i n o i s , r e v i e w i n g t h e a n a l o g o u s r e q u i r e m e n t i n 

t h e f e d e r a l r u l e s o f c i v i l p r o c e d u r e , e x p l a i n e d : 

"[The] argument [ t h a t ] none o f t h e e x h i b i t s 
[ r e f e r r e d t o i n H a u p t ' s a f f i d a v i t ] c a n be a d m i t t e d 
i n t o e v i d e n c e b e c a u s e t h e y a r e u n s w o r n an d 
u n c e r t i f i e d has no m e r i t , b e c a u s e H a u p t ' s a f f i d a v i t 
i t s e l f i s sworn t o . As o u r C o u r t o f A p p e a l s s t a t e d 
i n F i r s t N a t ' l Bank Co. o f C l i n t o n v. I n s u r a n c e Co.  
o f N o r t h A m e r i c a , 606 F.2d 760, 766 ( 7 t h C i r . 1979) 
( c i t a t i o n s o m i t t e d ) : 

" ' I n p r o c e e d i n g s u n d e r r u l e 5 6 ( c ) [ , F e d. R. 
C i v . P . ] , documents and e x h i b i t s i d e n t i f i e d 
b y a f f i d a v i t may be s u b m i t t e d t o s u p p o r t a 
m o t i o n f o r summary j u d g m e n t . ' " 

582 F. Supp. a t 547 n.4. See a l s o S t u a r t v. G e n e r a l M o t o r s 

C o r p . , 217 F.3d 621, 636 n.20 ( 8 t h C i r . 2000) ( h o l d i n g t h a t a 

c o l l e c t i o n o f h a n d w r i t t e n n o t e s , n o t " a u t h e n t i c a t e d b y and 

a t t a c h e d t o an a f f i d a v i t made on p e r s o n a l k n o w l e d g e s e t t i n g 

f o r t h s u c h f a c t s as w o u l d be a d m i s s i b l e i n e v i d e n c e , " c o u l d 

n o t be c o n s i d e r e d u n d e r R u l e 56, Fed. R. C i v . P . ) ; Ramsay v. 

C o o p e r 553 F.2d 237, 240 ( 1 s t C i r . 1977) ( h o l d i n g t h a t 

" c o n s u l t a n t ' s r e p o r t ... n o t s w o r n t o n o r a c c o m p a n i e d by a 

p r o p e r a f f i d a v i t [was] n o t c o m p e t e n t t o be c o n s i d e r e d " 

u n d e r R u l e 5 6 ( e ) , Fed. R. C i v . P . ) ; C a r e y Canada, I n c . v. 

C a l i f o r n i a U n i o n I n s . Co., 748 F. Supp. 8, 13 (D.D.C. 1990) 
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( g r a n t i n g a m o t i o n t o s t r i k e a memorandum b e c a u s e i t "was 

n e i t h e r a t t a c h e d t o an a f f i d a v i t n o r c e r t i f i e d , as r e q u i r e d b y 

R u l e 5 6 ( e ) , F e d . R. C i v . P . " ) ; C o n t r e r a s v. C o n t r o l Res.  

C o r p . , 680 F. Supp. 289, 292 (N.D. I l l . 1988) ( s t a t i n g t h a t , 

" [ b ] e c a u s e ... documents have n o t b e e n a u t h e n t i c a t e d b y and 

a t t a c h e d t o an a f f i d a v i t t h a t meets t h e r e q u i r e m e n t s o f 

F e d e r a l R u l e 5 6 ( c ) , t h e c o u r t c a n n o t c o n s i d e r them," and 

c i t i n g 10A C. W r i g h t , A. M i l l e r & M. Kane, F e d e r a l P r a c t i c e  

and P r o c e d u r e : C i v i l § 2722, a t 59-60 ( 1 9 8 3 ) ) . 

B a s e d on t h e f o r e g o i n g a u t h o r i t i e s , we h o l d t h a t t h e 

t r i a l c o u r t p r o p e r l y c o n s i d e r e d t h e "Loan Document A u d i t , " 

w h i c h was a t t a c h e d as E x h i b i t B t o Poage's a f f i d a v i t , i n 

d e t e r m i n i n g w h e t h e r BAC made a p r i m a f a c i e s h o w i n g t h a t 

M i d F i r s t was t h e h o l d e r o f t h e n o t e f o u r y e a r s b e f o r e i t 

i n i t i a t e d f o r e c l o s u r e p r o c e e d i n g s . C f . Bank o f New Y o r k v.  

R a f t o g i a n i s , 418 N . J . S u p e r . 323, 341, 13 A.3d 435, 445 (2010) 

( h o l d i n g t h a t a f o r e c l o s i n g e n t i t y h a d f a i l e d t o e s t a b l i s h 

when i t h a d a c q u i r e d p o s s e s s i o n o f a n o t e b e c a u s e , " [ w ] h i l e 

t h e c o p y o f t h e n o t e ... d i d c o n t a i n [a] b l a n k e n d o r s e m e n t 

... , t h e r e was no i n f o r m a t i o n p r o v i d e d as t o when t h e n o t e was 
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i n d o r s e d , when t h e n o t e was p h y s i c a l l y t r a n s f e r r e d , o r where 

t h e n o t e was b e i n g h e l d " ) . 

C. C i t i n g B y r d v. M o r E q u i t y , I n c . , [Ms. 2100734, M a r c h 

16, 2012] So. 3d ( A l a . C i v . App. 2 0 1 2 ) , Coleman 

c o n t e n d s t h a t t h e t r i a l c o u r t e r r e d i n e n t e r i n g a summary 

ju d g m e n t i n f a v o r o f BAC b e c a u s e , she s a y s , t h e e v i d e n c e as t o 

when M i d F i r s t a c q u i r e d i t s i n t e r e s t i n t h e n o t e was i n 

c o n f l i c t . Coleman m a i n t a i n s t h a t BAC's own e v i d e n c e c r e a t e d 

a g e n u i n e i s s u e o f m a t e r i a l f a c t as t o w h e t h e r M i d F i r s t became 

e n t i t l e d t o e x e r c i s e t h e power o f s a l e i n t h e m o r t g a g e b y 

v i r t u e o f i t s o b t a i n i n g p h y s i c a l p o s s e s s i o n o f t h e n o t e , a 

b e a r e r i n s t r u m e n t , on September 17, 2005, o r w h e t h e r M i d F i r s t 

r e c e i v e d an i n t e r e s t i n t h e n o t e by v i r t u e o f t h e w r i t t e n 

" t r a n s f e r and a s s i g n m e n t " f r o m MERS on A u g u s t 27, 2009. 

I n B y r d , t h i s c o u r t r e v e r s e d a summary judgment i n f a v o r 

o f M o r E q u i t y , t h e e j e c t m e n t p l a i n t i f f , b e c a u s e M o r E q u i t y 

p r e s e n t e d c o n t r a d i c t o r y e v i d e n c e r e g a r d i n g t h e d a t e on w h i c h 

i t h a d been a s s i g n e d t h e B y r d s ' m o r t g a g e . I n s u p p o r t o f i t s 

summary-judgment m o t i o n , M o r E q u i t y s u b m i t t e d one a f f i d a v i t 

s t a t i n g t h a t t h e m o r t g a g e h a d been a s s i g n e d t o i t on A p r i l 20, 

2009, and a n o t h e r a f f i d a v i t s t a t i n g t h a t t h e m o r t g a g e h a d be e n 
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a s s i g n e d t o i t on December 30, 2009. B e c a u s e M o r E q u i t y h a d 

i n i t i a t e d f o r e c l o s u r e p r o c e e d i n g s a g a i n s t t h e B y r d s i n m i d -

December 2009, t h e d a t e o f t h e m o r t g a g e a s s i g n m e n t was c r u c i a l 

i n e s t a b l i s h i n g M o r E q u i t y ' s a u t h o r i t y t o e x e r c i s e t h e power o f 

s a l e i n t h e m o r t g a g e . B y r d i s d i s t i n g u i s h a b l e and does n o t 

mandate a r e v e r s a l i n t h i s c a s e . 

B y r d d e a l t w i t h a f o r e c l o s i n g e n t i t y whose s o u r c e o f 

a u t h o r i t y t o e x e r c i s e t h e power o f s a l e i n a m o r t g a g e was i t s 

s t a t u s as t h e a s s i g n e e o f t h e m o r t g a g e . B e c a u s e a m o r t g a g e i s 

a c o n v e y a n c e o f l e g a l t i t l e i n A l a b a m a , t h e a s s i g n m e n t o f a 

m o r t g a g e must be e v i d e n c e d b y a w r i t i n g t o c o m p l y w i t h t h e 

S t a t u t e o f F r a u d s . See Dean v. C l a r k , 270 A l a . 55, 56, 116 

So. 2d 379, 380 ( 1 9 5 9 ) . I n B y r d , t h e e j e c t m e n t p l a i n t i f f 

p r e s e n t e d two w r i t i n g s whose c o n f l i c t i n g d a t e s r a i s e d a 

f a c t u a l q u e s t i o n as t o t h e t r u e d a t e on w h i c h M o r E q u i t y h a d 

been a s s i g n e d t h e B y r d s ' m o r t g a g e . 

The p r e s e n t c a s e , h o w e v er, c o n c e r n s a f o r e c l o s i n g e n t i t y 

whose s o u r c e o f a u t h o r i t y t o e x e r c i s e t h e power o f s a l e i n a 

m o r t g a g e was i t s s t a t u s as t h e owner o f t h e d e b t s e c u r e d b y 

t h e m o r t g a g e . The p r o m i s s o r y n o t e e v i d e n c i n g t h a t d e b t was a 

b e a r e r i n s t r u m e n t t h a t c o u l d be t r a n s f e r r e d i n two ways: b y 
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d e l i v e r y o f p o s s e s s i o n o r by w r i t t e n a s s i g n m e n t . See A l a . 

Code 1975, § 8-5-24 ("The t r a n s f e r o f a ... n o t e g i v e n f o r t h e 

p u r c h a s e money o f l a n d s , w h e t h e r t h e t r a n s f e r be by d e l i v e r y 

m e r e l y o r i n w r i t i n g , e x p r e s s e d t o be w i t h o r w i t h o u t r e c o u r s e 

on t h e t r a n s f e r o r , p a s s e s t o t h e t r a n s f e r e e t h e l i e n o f t h e 

v e n d o r o f t h e l a n d s . " ) ; K e v i n M. H u d s p e t h , C l a r i f y i n g M u r k y 

MERS: Does M o r t g a g e E l e c t r o n i c R e g i s t r a t i o n S y s t e m s , I n c . , 

Have A u t h o r i t y t o A s s i g n t h e M o r t g a g e N o t e i n a S t a n d a r d 

I l l i n o i s F o r e c l o s u r e A c t i o n ? , 31 N. I l l . U.L. Rev. 1, 14 

(2010) ( s t a t i n g t h a t "a p l a i n t i f f i n a m o r t g a g e f o r e c l o s u r e 

a c t i o n o b t a i n s t h e r i g h t t o e n f o r c e t h e n o t e i n one o f two 

p r i m a r y ways: (1) t h r o u g h p r o p e r a s s i g n m e n t ... , o r (2) 

t h r o u g h n e g o t i a t i o n u n d e r t h e U [ n i f o r m ] C [ o m m e r c i a l ] C [ o d e ] " ) . 

" O w n e r s h i p o f a c o n t r a c t u a l o b l i g a t i o n c a n 
g e n e r a l l y be t r a n s f e r r e d b y a document o f 
a s s i g n m e n t ; s e e R e s t a t e m e n t , S e c o n d , C o n t r a c t s § 316 
[ ( 1 9 8 1 ) ] . However, i f t h e o b l i g a t i o n i s e m b o d i e d i n 
a n e g o t i a b l e i n s t r u m e n t , a t r a n s f e r o f t h e r i g h t t o 
e n f o r c e must be made b y d e l i v e r y o f t h e i n s t r u m e n t ; 
see [ f o r m e r ] U.C.C. § 3-202 (1995) 

R e s t a t e m e n t ( T h i r d ) o f P r o p e r t y : M o r t g a g e s § 5.4, cmt. b. a t 

381. 

B e c a u s e , as p r e v i o u s l y d i s c u s s e d , BAC e s t a b l i s h e d t h a t 

M i d F i r s t h a d o b t a i n e d p h y s i c a l p o s s e s s i o n o f t h e n o t e , a 
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b e a r e r i n s t r u m e n t , on Septe m b e r 17, 2005, t h e t r i a l c o u r t 

c o r r e c t l y d e t e r m i n e d t h a t t h e p u r p o r t e d w r i t t e n a s s i g n m e n t o f 

t h e n o t e on A u g u s t 27, 2009 was " s u p e r f l u o u s . " S t a t e d 

d i f f e r e n t l y , t h e f a c t t h a t t h e d a t e o f t h e a s s i g n m e n t o f t h e 

n o t e t o M i d F i r s t i n 2009 d i f f e r e d f r o m t h e d a t e on w h i c h 

M i d F i r s t h a d become a h o l d e r o f t h e n o t e i n 2005 d i d n o t 

p r e s e n t a " c o n t r a d i c t i o n " o r a " c o n f l i c t " i n t h e e v i d e n c e 

c o n c e r n i n g t h e t i m e a t w h i c h M i d F i r s t was e n t i t l e d t o e n f o r c e 

t h e n o t e . I n s t e a d , t h e d i v e r g e n c e i n t h e d a t e s i n d i c a t e d 

t h a t , i n s o f a r as MERS p u r p o r t e d t o a s s i g n t h e n o t e i n 2009, 

t h e a s s i g n m e n t was i n o p e r a t i v e b e c a u s e M i d F i r s t h a d a l r e a d y 

become t h e e n t i t y e n t i t l e d t o e n f o r c e t h e n o t e when i t 

o b t a i n e d p o s s e s s i o n o f t h e n o t e f o u r y e a r s e a r l i e r . " [ T ] h e 

n o t e i s s y m b o l i c o f t h e d e b t , and t h e p h y s i c a l p o s s e s s i o n o f 

t h e n o t e g o v e r n s o v e r any o t h e r i n d i c i u m o f i t s o w n e r s h i p . " 

R e s t a t e m e n t ( T h i r d ) o f P r o p e r t y : M o r t g a g e s § 5 . 4 ( c ) , cmt. 

f o l l o w i n g i l l u s . 7 ( T e n t a t i v e D r a f t No,. 5, M a r c h 18, 1 9 9 6 ) . 

We s u r m i s e t h a t t h e p u r p o r t e d a s s i g n m e n t o f t h e n o t e t h a t 

was i n c l u d e d i n t h e A u g u s t 27, 2009, w r i t i n g d e s i g n a t e d as an 

" A s s i g n m e n t o f M o r t g a g e " was a c t u a l l y a p r e c a u t i o n a r y measure 

by MERS, i n t e n d e d t o i n s u l a t e t h e a s s i g n m e n t o f t h e m o r t g a g e 
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f r o m t h e o p e r a t i o n o f t h e r u l e a p p l i e d i n some s t a t e s t h a t a 

t r a n s f e r o f t h e m o r t g a g e w i t h o u t a t r a n s f e r o f t h e d e b t i s 

v o i d , a b s e n t a c o n t r a r y i n t e n t o f t h e o r i g i n a l c o n t r a c t i n g 

p a r t i e s . See, e.g., D e u t s c h e Bank N a t ' l T r u s t Co. v.  

P i e t r a n i c o , 33 M i s c . 3d 528, 537 n.4, 928 N.Y.S.2d 818, 825 

n.4 (Sup. C t . 2010) ( s t a t i n g t h a t t h e " l o n g - s t a n d i n g New Y o r k 

r u l e [ i s ] t h a t a t r a n s f e r o f t h e m o r t g a g e w i t h o u t a t r a n s f e r 

o f t h e d e b t i s v o i d " " a b s e n t a c o n t r a r y i n t e n t o f t h e o r i g i n a l 

c o n t r a c t i n g p a r t i e s . I t i s i n t e r e s t i n g t o n o t e t h a t t h e New 

Y o r k r u l e i s c o n t r a r y t o t h e p r e d o m i n [ a n t ] common-law r u l e 

t h a t a t r a n s f e r o f t h e m o r t g a g e a l s o t r a n s f e r s t h e d e b t u n l e s s 

t h e p a r t i e s o t h e r w i s e a g r e e o r s u c h t r a n s f e r i s p r e c l u d e d b y 

t h e a p p l i c a b l e p r o v i s i o n o f t h e U n i f o r m C o m m e r c i a l Code 

. . . . " ) . A l a b a m a and t h e R e s t a t e m e n t f o l l o w t h e " p r e d o m i n [ a n t ] 

common-law r u l e . " See F o l m a r v. B e a l l , 204 A l a . 298, 301, 85 

So. 540, 542 (1920) ( s t a t i n g t h a t " t h e s e c u r i t y b e i n g t h e mere 

i n c i d e n t o f t h e i n d e b t e d n e s s , an a s s i g n m e n t o f t h e d e b t p a s s e s 

t h e t i t l e i n t h e p l e d g e t o t h e a s s i g n e e o f t h e d e b t , u n l e s s 

t h e p a r t i e s a g r e e o t h e r w i s e " ) ; R e s t a t e m e n t ( T h i r d ) o f 

P r o p e r t y : M o r t g a g e s § 5.4(a) ("A t r a n s f e r o f an o b l i g a t i o n 

21 



2100453 

s e c u r e d by a m o r t g a g e a l s o t r a n s f e r s t h e m o r t g a g e u n l e s s t h e 

p a r t i e s t o t h e t r a n s f e r a g r e e o t h e r w i s e . " ) . 

B a s e d on t h e f o r e g o i n g , we c o n c l u d e t h a t t h e r e was no 

" c o n f l i c t i n g " e v i d e n c e t h a t c r e a t e d a g e n u i n e i s s u e o f 

m a t e r i a l f a c t c o n c e r n i n g when M i d F i r s t became e n t i t l e d t o 

e n f o r c e t h e n o t e . 

I I . 

C i t i n g I n r e A g a r d , 444 B.R. 231, 246 ( B a n k r . E.D.N.Y. 

2 0 1 1 ) , Coleman c o n t e n d s t h a t b e c a u s e t h e n o t e and m o r t g a g e 

were s e p a r a t e d , M i d F i r s t n e v e r h a d an e n f o r c e a b l e l i e n . We 

q u e s t i o n w h e t h e r A g a r d , a d e c i s i o n a p p l y i n g New Y o r k l a w , 

s t a n d s f o r t h e p r o p o s i t i o n t h a t a n o t e an d a m o r t g a g e c a n n o t 

be s e p a r a t e d i n New Y o r k ; n e v e r t h e l e s s , A l a bama l a w 

s p e c i f i c a l l y c o n t e m p l a t e s t h a t t h e r e c a n be a s e p a r a t i o n . See 

§ 35-10-12 and H a r t o n , s u p r a . The R e s t a t e m e n t ( T h i r d ) o f  

P r o p e r t y : M o r t g a g e s t a k e s t h e p o s i t i o n t h a t a n o t e and 

m o r t g a g e c a n be s e p a r a t e d b u t t h a t " [ t ] h e m o r t g a g e becomes 

u s e l e s s i n t h e hands o f one who does n o t a l s o h o l d t h e 

o b l i g a t i o n b e c a u s e o n l y t h e h o l d e r o f t h e o b l i g a t i o n c a n 

f o r e c l o s e . " R e s t a t e m e n t ( T h i r d ) o f P r o p e r t y : M o r t g a g e s § 5.4, 

R e p o r t e r ' s N o t e - I n t r o d u c t i o n , cmt. a a t 386. The 
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R e s t a t e m e n t e x p l a i n s : "'The n o t e i s t h e cow and t h e m o r t g a g e 

t h e t a i l . The cow c a n s u r v i v e w i t h o u t a t a i l , b u t t h e t a i l 

c a n n o t s u r v i v e w i t h o u t t h e cow.'" I d . a t 387 ( q u o t i n g B e s t  

F e r t i l i z e r s o f A r i z o n a , I n c . v. B u r n s , 117 A r i z . 178, 179, 571 

P.2d 675, 676 ( C t . A p p . ) , r e v e r s e d on o t h e r g r o u n d s , 116 A r i z . 

492, 570 P.2d 179 ( 1 9 7 7 ) ) . As p r e v i o u s l y d i s c u s s e d , b e c a u s e 

M i d F i r s t h e l d t h e n o t e a t a l l p e r t i n e n t t i m e s , i t was, 

t h e r e f o r e , e n t i t l e d t o e x e r c i s e t h e r i g h t t o f o r e c l o s e u n d e r 

t h e m o r t g a g e . 

I I I . 

C oleman c o n t e n d s t h a t she was n o t g i v e n n o t i c e o f 

d e f a u l t and n o t i c e o f a c c e l e r a t i o n as r e q u i r e d by t h e m o r t g a g e 

i n s t r u m e n t . A s s u m i n g , w i t h o u t d e c i d i n g , t h a t t h e a s s e r t i o n o f 

s u c h a l l e g e d d e f e c t s i n t h e p r o c e s s l e a d i n g up t o f o r e c l o s u r e 

i s a v a i l a b l e as a d e f e n s e t o an e j e c t m e n t a c t i o n b r o u g h t by a 

p a r t y t h a t was n o t t h e f o r e c l o s i n g e n t i t y b u t i s a s u b s e q u e n t 

v endee o f t h e f o r e c l o s u r e - s a l e p u r c h a s e r , we n o t e t h a t t h e 

m o r t g a g e i n s t r u m e n t p r o v i d e d , i n p a r a g r a p h 14, t h a t 

" [ a ] n y n o t i c e t o b o r r o w e r p r o v i d e d f o r i n t h i s 
s e c u r i t y i n s t r u m e n t s h a l l be g i v e n b y d e l i v e r i n g i t 
o r b y m a i l i n g i t by f i r s t c l a s s m a i l u n l e s s 
a p p l i c a b l e l a w r e q u i r e s u s e o f a n o t h e r method. The 
n o t i c e s h a l l be d i r e c t e d t o t h e p r o p e r t y a d d r e s s o r 
any o t h e r a d d r e s s b o r r o w e r d e s i g n a t e s b y n o t i c e t o 
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l e n d e r . ... Any n o t i c e p r o v i d e d f o r i n t h i s s e c u r i t y 
i n s t r u m e n t s h a l l be deemed t o have been g i v e n t o 
b o r r o w e r ... when g i v e n as p r o v i d e d i n t h i s 
p a r a g r a p h . " 

I n s u p p o r t o f i t s summary-judgment m o t i o n , BAC s u b m i t t e d 

e v i d e n c e i n d i c a t i n g t h a t M i d F i r s t ' s f i l e c o n c e r n i n g t h e 

Coleman l o a n c o n t a i n e d a n o t i c e - o f - d e f a u l t l e t t e r p u r p o r t e d l y 

s e n t t o Coleman on A p r i l 8, 2009, by M i d l a n d M o r t g a g e Company, 

M i d F i r s t ' s o p e r a t i n g s u b s i d i a r y , as w e l l as a n o t i c e - o f -

a c c e l e r a t i o n l e t t e r p u r p o r t e d l y s e n t t o Coleman on J u l y 24, 

2009, b y an a t t o r n e y r e t a i n e d b y M i d F i r s t . B o t h l e t t e r s were 

i d e n t i f i e d by Poage and a t t a c h e d t o h e r f i r s t a f f i d a v i t . 

A l t h o u g h Coleman d e n i e d t h a t she h a d r e c e i v e d t h e l e t t e r s , she 

d i d n o t d i s p u t e t h a t t h e l e t t e r s h a d be e n s e n t o r q u e s t i o n t h e 

s o u r c e o f Poage's k n o w l e d g e t h a t t h e l e t t e r s h a d been s e n t . 

C oleman, t h e r e f o r e , f a i l e d t o e s t a b l i s h t h e e x i s t e n c e o f a 

g e n u i n e i s s u e o f m a t e r i a l f a c t r e g a r d i n g w h e t h e r t h e n o t i c e s 

were s e n t . See Redman v. F e d e r a l Home M o r t g . C o r p . , 765 So. 

2d 630, 634 ( A l a . 1 9 9 9 ) . 

I n h e r a p p e l l a t e b r i e f , Coleman r a i s e s a new argument -¬

t h a t n e i t h e r t h e n o t i c e - o f - d e f a u l t l e t t e r n o r t h e n o t i c e - o f -

a c c e l e r a t i o n l e t t e r " e x p l a i n e d t h e r e l a t i o n s h i p b e t w e e n 

M i d l a n d M o r t g a g e and M i d F i r s t Bank." T h a t a r g u m e n t , however, 
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was n o t p r e s e n t e d t o t h e t r i a l c o u r t and c a n n o t be r a i s e d f o r 

t h e f i r s t t i m e on a p p e a l . See W h i t e Sands Group, L.L.C. v.  

PRS I I , LLC, 998 So. 2d 1042, 1057 ( A l a . 2 0 0 8 ) . 

IV. 

Coleman a r g u e s t h a t t h e S e c r e t a r y ' s s p e c i a l w a r r a n t y 

d e e d , w h i c h was e x e c u t e d by M i d F i r s t on J u l y 28, 2009, i s 

" v o i d as an i m p o s s i b i l i t y " b e c a u s e M i d F i r s t d i d n o t have t i t l e 

u n t i l i t p u r c h a s e d t h e p r o p e r t y on September 1, 2009, a t t h e 

f o r e c l o s u r e s a l e . T h a t argument o v e r l o o k s t h e e q u i t a b l e 

d o c t r i n e o f a f t e r - a c q u i r e d t i t l e . 

" ' " I n no S t a t e p e r h a p s h as t h e r u l e b e e n more 
r i g i d l y a d h e r e d t o t h a n i n t h i s , ' t h a t when one 
s e l l s l a n d t o w h i c h he has no r i g h t , w i t h w a r r a n t y 
o f t i t l e , a nd he a f t e r w a r d s a c q u i r e s a good t i t l e , 
i t p a s s e s i n s t a n t l y t o h i s v e n d e e , and he i s 
e s t o p p e d f r o m d e n y i n g t h a t he h a d no r i g h t a t t h e 
t i m e o f t h e s a l e . ' . . . " ' " 

J e t t v. L a w y e r s T i t l e I n s . C o r p . , 985 So. 2d 434, 438 ( A l a . 

C i v . App. 2007) ( q u o t i n g T u r n e r v. L a s s i t e r , 484 So. 2d 378, 

380 ( A l a . 1 9 8 5 ) , q u o t i n g i n t u r n D o o l i t t l e v. R o b e r t s o n , 109 

A l a . 412, 413, 19 So. 851, 851 ( 1 8 9 5 ) ) . B a s e d on t h e d o c t r i n e 

o f a f t e r - a c q u i r e d t i t l e , M i d F i r s t p e r f e c t e d i t s t i t l e when i t 

p u r c h a s e d t h e p r o p e r t y a t t h e f o r e c l o s u r e s a l e and t i t l e 

i m m e d i a t e l y p a s s e d t o t h e S e c r e t a r y . 
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A. Coleman n e x t a r g u e s t h a t a f o r e c l o s i n g e n t i t y i s 

r e q u i r e d b y a p r o v i s i o n o f t h e N a t i o n a l H o u s i n g A c t , 

s p e c i f i c a l l y 12 U.S.C. § 1715u(a) ( e f f e c t i v e May 20, 2009) 

("the A c t " ) , and b y r e g u l a t i o n s p r o m u l g a t e d by t h e D e p a r t m e n t 

o f H o u s i n g and U r b a n D e v e l o p m e n t ("HUD") and t h e D e p a r t m e n t o f 

V e t e r a n s A f f a i r s ("VA"), t o o f f e r l o s s - m i t i g a t i o n a l t e r n a t i v e s 

t o f o r e c l o s u r e f o r m o r t g a g o r s who a r e i n d e f a u l t . Coleman 

m a i n t a i n s t h a t M i d F i r s t f a i l e d t o f o l l o w t h e l o s s - m i t i g a t i o n 

p r o c e d u r e s s e t f o r t h i n t h e A c t and i n t h e p e r t i n e n t 

r e g u l a t i o n s a n d t h a t i t s f a i l u r e r e n d e r e d t h e f o r e c l o s u r e 

w r o n g f u l . 

I n s u p p o r t o f h e r a r g u m e n t , Coleman c i t e s a number o f 

d e c i s i o n s f r o m o t h e r j u r i s d i c t i o n s i n d i c a t i n g t h a t t h e f a i l u r e 

t o e x p l o r e l o s s - m i t i g a t i o n a c t i o n s as an a l t e r n a t i v e t o 

f o r e c l o s u r e i s an e q u i t a b l e d e f e n s e t o a f o r e c l o s u r e a c t i o n . 

The c a s e s upon w h i c h Coleman r e l i e s do, i n f a c t , c o n t a i n s u c h 

s t a t e m e n t s , b u t t h e s t a t e m e n t s a r e i n t h e c o n t e x t o f j u d i c i a l -

f o r e c l o s u r e a c t i o n s b y m o r t g a g e e s , o r i n p r e - f o r e c l o s u r e 

a c t i o n s by m o r t g a g o r s s e e k i n g d e c l a r a t o r y o r i n j u n c t i v e 

r e l i e f , n o t i n t h e c o n t e x t o f n o n j u d i c i a l - f o r e c l o s u r e a c t i o n s 
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p u r s u a n t t o a power o f s a l e i n a m o r t g a g e i n s t r u m e n t o r p o s t -

f o r e c l o s u r e e j e c t m e n t a c t i o n s . See, e.g., F e d e r a l N a t ' l  

M o r t g . A s s ' n v. Moore, 609 F. Supp. 194 (N.D. I l l . 1985) 

( j u d i c i a l f o r e c l o s u r e ) ; ABN AMRO M o r t g . Group, I n c . v. T u l l a r , 

770 N.W.2d 851 (Iowa C t . App. 2009) ( t a b l e ) ( d e c i s i o n w i t h o u t 

a p u b l i s h e d o p i n i o n ) ( j u d i c i a l f o r e c l o s u r e ) ; W e l l s F a r g o Home  

M o r t g . , I n c . v. N e a l , 398 Md. 705, 922 A.2d 538 (2007) ( p r e -

f o r e c l o s u r e a c t i o n b y m o r t g a g o r s e e k i n g d e c l a r a t o r y a nd 

i n j u n c t i v e r e l i e f ) ; a n d F e d e r a l L a n d Bank o f S t . P a u l v.  

Ov e r b o e , 404 N.W.2d 445, 449 (N.D. 1987) ( j u d i c i a l 

f o r e c l o s u r e ) . " [ I ] t i s g e n e r a l l y r e c o g n i z e d u n d e r A l a b a m a l a w 

t h a t a power o f s a l e g i v e n u n d e r a m o r t g a g e a f f o r d s t h e 

mo r t g a g e e an a d d i t i o n a l a nd more s p e e d y remedy f o r r e c o v e r y o f 

t h e d e b t . " J o h n s o n v. S h i r l e y , 539 So. 2d 165, 168 ( A l a . 1988) 

( c i t i n g P a i n t Rock P r o p s . v. Shewmake, 393 So. 2d 982, 984 

( A l a . 1 9 8 1 ) ) . I n t h e a b s e n c e o f a s t a t u t e o r c o n t r o l l i n g 

a u t h o r i t y f r o m o u r supreme c o u r t t o t h e c o n t r a r y , we c o n c l u d e 

t h a t t h e f a i l u r e o f a f o r e c l o s i n g e n t i t y t o c o m p l y w i t h HUD o r 

VA l o s s - m i t i g a t i o n r e q u i r e m e n t s may n o t be r a i s e d as a d e f e n s e 

t o an e j e c t m e n t a c t i o n f o l l o w i n g a n o n j u d i c i a l f o r e c l o s u r e . 
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B. Coleman c o n t e n d s t h a t M i d F i r s t m i s r e p r e s e n t e d t o h e r 

t h a t t h e f o r e c l o s u r e w o u l d n o t t a k e p l a c e as l o n g as M i d F i r s t 

was w o r k i n g w i t h h e r i n i t s l o s s - m i t i g a t i o n p r o g r a m . 

Coleman's a f f i d a v i t s t a t e d : 

" I s p o k e t o t h e m o r t g a g e company numerous t i m e s 
a b o u t a l o a n - m o d i f i c a t i o n o r w o r k - o u t p l a n t h r o u g h 
t h e i r l o s s - m i t i g a t i o n p r o g r a m . They t o l d me t h e y 
w o u l d work w i t h me b u t t h e y d i d n o t f o l l o w t h r o u g h 
b e c a u s e t h e y s o l d t h e l o a n t o a n o t h e r m o r t g a g e 
company. My m o r t g a g e was t r a n s f e r r e d s e v e r a l t i m e s 
d u r i n g t h i s t i m e f r a m e and I c o u l d n e v e r g e t anyone 
t o f o l l o w up w i t h t h e m o d i f i c a t i o n . I s e n t a l l t h e 
r e q u e s t e d i n f o r m a t i o n t o them; however I n e v e r h e a r d 
f r o m them. I was t o l d b y them t h a t t h e f o r e c l o s u r e  
w o u l d n o t go f o r w a r d as l o n g as t h e y were w o r k i n g  
w i t h me t h r o u g h t h e l o s s - m i t i g a t i o n p r o g r a m . 
B e c a u s e o f t h e s e c o m m u n i c a t i o n s w i t h t h e l e n d e r , I 
was c o n f u s e d a b o u t t h e f o r e c l o s u r e p r o c e d u r e . 
F u r t h e r , I r e l i e d upon t h e s e c o m m u n i c a t i o n s and 
b e l i e v e d t h a t t h e m o r t g a g e company was w o r k i n g w i t h 
me t o h e l p me keep my home. They d i d n o t f o l l o w up 
and f a i l e d t o work w i t h me t h r o u g h t h e l o s s -
m i t i g a t i o n p r o g r a m . " 

(Em p h a s i s added.) BAC moved t o s t r i k e t h e e m p h a s i z e d p o r t i o n 

o f Coleman's a f f i d a v i t on t h e g r o u n d s t h a t i t was h e a r s a y and 

t h a t i t v i o l a t e d t h e S t a t u t e o f F r a u d s . " W h i l e t h e t r i a l 

c o u r t d i d n o t r u l e on [BAC's] m o t i o n t o s t r i k e [Coleman's] 

a f f i d a v i t , [BAC] was e n t i t l e d t o an o r d e r s t r i k i n g [ Coleman's] 

... s t a t e m e n t . " K i n g v i s i o n P a y - P e r - V i e w , L t d . v. A y e r s , 886 

So. 2d 45, 57 ( A l a . 2003) . See a l s o Haygood v. Wesfam R e s t s . , 
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I n c . , 675 So. 2d 1312, 1314 ( A l a . C i v . App. 1 9 9 6 ) , o v e r r u l e d 

on o t h e r g r o u n d s , R o t h e n b e r g e r v. C a s t P r o d s . , I n c . , 716 So. 

2d 1220, 1224 ( A l a . C i v . App. 1997) ( s t a t i n g t h a t " [ t ] h e 

m o t i o n t o s t r i k e was n o t r u l e d upon by t h e t r i a l c o u r t ; 

h o w e v e r , b e c a u s e t h e d e f i c i e n c i e s o f t h e a f f i d a v i t were 

b r o u g h t t o t h a t c o u r t ' s a t t e n t i o n , t h e y a r e p r o p e r l y s u b j e c t 

t o o u r r e v i e w " ) . 

A s s u m i n g t h a t a M i d F i r s t o f f i c i a l h a d made t h e o r a l 

r e p r e s e n t a t i o n t h a t Coleman a l l e g e d , t h a t r e p r e s e n t a t i o n w o u l d 

have b e e n u n e n f o r c e a b l e u n d e r t h e S t a t u t e o f F r a u d s . S e c t i o n 

8 - 9 - 2 ( 7 ) , A l a . Code 1975, p r o v i d e s : 

" I n t h e f o l l o w i n g c a s e s , e v e r y a g r e e m e n t i s v o i d 
u n l e s s s u c h a g r e e m e n t o r some n o t e o r memorandum 
t h e r e o f e x p r e s s i n g t h e c o n s i d e r a t i o n i s i n w r i t i n g 
and s u b s c r i b e d b y t h e p a r t y t o be c h a r g e d t h e r e w i t h 
o r some o t h e r p e r s o n by h i m t h e r e u n t o l a w f u l l y 
a u t h o r i z e d i n w r i t i n g : 

"(7) E v e r y a g r e e m e n t o r commitment t o l e n d 
money, d e l a y o r f o r b e a r r e p a y m e n t t h e r e o f o r t o 
m o d i f y t h e p r o v i s i o n s o f s u c h an a g r e e m e n t o r 
commitment e x c e p t f o r consumer l o a n s w i t h a 
p r i n c i p a l amount f i n a n c e d l e s s t h a n $25,000." 

(Em p h a s i s added.) See DeVenney v. H i l l , 918 So. 2d 106 ( A l a . 

2005) ( h o l d i n g t h a t a g r e e m e n t w h e r e b y s e l l e r o f l a n d w o u l d 

f o r b e a r c o l l e c t i n g $150,000 o f p u r c h a s e p r i c e f o r 30 da y s i n 
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r e t u r n f o r a d d i t i o n a l $50,000 f r o m b u y e r was v o i d b e c a u s e i t 

was n o t i n w r i t i n g ) . I n Holman v. C h i l d e r s b u r g 

B a n c o r p o r a t i o n , I n c . , 852 So. 2d 691 ( A l a . 2 0 0 2 ) , o u r supreme 

c o u r t h e l d t h a t when a t o r t c l a i m t u r n s on an a l l e g e d 

a greement t h a t i s u n e n f o r c e a b l e u n d e r t h e S t a t u t e o f F r a u d s , 

t h e S t a t u t e o f F r a u d s a l s o b a r s p r o o f o f t h a t agreement t o 

s u p p o r t t h e t o r t c l a i m . The c o u r t e x p l a i n e d t h a t t o a l l o w t h e 

t o r t c l a i m w o u l d d e f e a t t h e p u r p o s e o f t h e S t a t u t e o f F r a u d s . 

L i k e w i s e , we c o n c l u d e t h a t t o a l l o w a d e f e c t i v e - f o r e c l o s u r e 

d e f e n s e t h a t i s p r e d i c a t e d upon an a l l e g e d a g r e e m e n t t h a t i s 

u n e n f o r c e a b l e u n d e r t h e S t a t u t e o f F r a u d s w o u l d a l s o d e f e a t 

t h e p u r p o s e o f t h e S t a t u t e o f F r a u d s . 

B a s e d on t h e f o r e g o i n g , we c o n c l u d e t h a t BAC, as t h e 

a g e n t f o r t h e S e c r e t a r y , e s t a b l i s h e d i t s r i g h t t o e j e c t 

Coleman f r o m t h e p r o p e r t y and t h a t , t h e r e f o r e , t h e t r i a l 

c o u r t ' s j u d g m e n t i s due t o be a f f i r m e d . 

APPLICATION GRANTED; OPINION OF FEBRUARY 3, 2 012, 

WITHDRAWN; OPINION SUBSTITUTED; AFFIRMED. 

B r y a n and Thomas, J J . , c o n c u r . 

Thompson, P . J . , a n d Moore, J . , c o n c u r i n t h e r e s u l t , 

w i t h o u t w r i t i n g s . 
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