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Daniel Senior Living of Inverness I, LLC, d/b/a Danberry at 

Inverness 

v. 

STV One Nineteen Senior Living, LLC, d/b/a Somerby at St. 
Vincent's One Nineteen; State Health Planning and 

Development Agency; and C e r t i f i c a t e of Need Review Board 
Appeal from Montgomery C i r c u i t Court 

(CV-10-901242) 

BRYAN, Judge. 

D a n i e l S e n i o r L i v i n g of In v e r n e s s I , LLC, d/b/a Danberry 

a t I n v e r n e s s ("Danberry"), appeals from a judgment of the 
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Montgomery C i r c u i t C ourt a f f i r m i n g the i s s u a n c e of an 

emergency c e r t i f i c a t e of need ("CON") t o STV One N i n e t e e n 

S e n i o r L i v i n g , LLC, d/b/a Somerby a t S t . V i n c e n t ' s One 

N i n e t e e n ("Somerby"). We r e v e r s e and remand. 

P r o c e d u r a l H i s t o r y and F a c t u a l Background 

On March 25, 2010, the S t a t e w i d e H e a l t h C o o r d i n a t i n g 

C o u n c i l ("the C o u n c i l " ) , i n response t o Somerby's r e q u e s t , 

v o t e d t o a d j u s t the S t a t e H e a l t h P l a n t o i n d i c a t e the need f o r 

164 s p e c i a l t y - c a r e a s s i s t e d - l i v i n g - f a c i l i t y ("SCALF") beds i n 

Shelby County. 1 On March 31, 2010, then Governor Bob R i l e y 

approved the adjustment t o the S t a t e H e a l t h P l a n . The r e c o r d 

on a p p e a l i n d i c a t e s t h a t SCALF s e r v i c e s are s p e c i a l s e r v i c e s 

t h a t a i d p a t i e n t s w i t h d e m e n t i a - r e l a t e d impairments. B e f o r e 

the C o u n c i l a d j u s t e d i t , the S t a t e H e a l t h P l a n had i n d i c a t e d 

a need f o r 96 SCALF beds i n Shelby County. However, e v i d e n c e 

s u b m i t t e d t o the C o u n c i l r e v e a l e d t h a t t h e r e were a c t u a l l y 128 

1The S t a t e H e a l t h P l a n i s a comprehensive p l a n t h a t 
" p r o v i d e [ s ] f o r the development of h e a l t h programs and 
r e s o u r c e s t o a s s u r e t h a t q u a l i t y h e a l t h s e r v i c e s w i l l be 
a v a i l a b l e and a c c e s s i b l e i n a manner which a s s u r e s c o n t i n u i t y 
of c a r e , a t r e a s o n a b l e c o s t s , f o r a l l r e s i d e n t s of the s t a t e . " 
§ 22-21-260(13), A l a . Code 1975. The C o u n c i l p r e p a r e s , 
r e v i e w s , r e v i s e s , and approves the S t a t e H e a l t h P l a n . § 
2 2 - 4 - 8 ( b ) ( 2 ) , A l a . Code 1975. 
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SCALF beds i n s e r v i c e i n t h a t county. Thus, the adjustment t o 

the S t a t e H e a l t h P l a n t o i n d i c a t e the need f o r 164 SCALF beds 

i n S helby County e s s e n t i a l l y r e f l e c t e d a need f o r an 

a d d i t i o n a l 36 SCALF beds above the 128 SCALF beds a l r e a d y i n 

s e r v i c e . 

A f t e r the adjustment t o the S t a t e H e a l t h P l a n , b o t h 

Somerby and Danberry a p p l i e d f o r a CON t o c o n v e r t 24 of t h e i r 

e x i s t i n g a s s i s t e d - l i v i n g - f a c i l i t y ("ALF") beds i n Shelby 

County t o SCALF beds. However, on May 28, 2010, the same day 

t h a t Somerby f i l e d i t s s t a n d a r d CON a p p l i c a t i o n , Somerby a l s o 

a p p l i e d f o r an emergency CON, see § 22-21-268, A l a . Code 1975, 

t o c o n v e r t 24 of i t s e x i s t i n g ALF beds i n Shelby County t o 

SCALF beds. That i s , Somerby a p p l i e d f o r b o t h a s t a n d a r d , 

nonemergency CON and an emergency CON i n an attempt t o c o n v e r t 

24 of i t s ALF beds t o SCALF beds. U n l i k e an a p p l i c a n t s e e k i n g 

a s t a n d a r d , nonemergency CON, an a p p l i c a n t s e e k i n g an 

emergency CON does not need t o p r o v i d e n o t i c e t o i n t e r e s t e d 

p a r t i e s , and the p r o c e s s f o r g r a n t i n g an emergency CON i s 

c o n s i d e r a b l y e x p e d i t e d . See Rule 410-1-10-.01(1), A l a . Admin. 

Code ( S t a t e H e a l t h P l a n n i n g and Development Agency). As we 

w i l l d i s c u s s below, an emergency CON may be i s s u e d as a r e s u l t 
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of " u n f o r s e e n e v e n t s " t h a t "endanger the h e a l t h and s a f e t y of 

the p a t i e n t s . " § 22-21-268. 

Danberry opposed Somerby's emergency CON a p p l i c a t i o n . On 

June 16, 2010, the C e r t i f i c a t e of Need Review Board ("CONRB") 

of the S t a t e H e a l t h P l a n n i n g and Development Agency ("SHPDA") 

c o n s i d e r e d Somerby's emergency CON a p p l i c a t i o n , r e c e i v i n g 

s u p p o r t i n g e v i d e n c e from Somerby and e v i d e n c e i n o p p o s i t i o n 

from Danberry. That same day, the CONRB approved Somerby's 

a p p l i c a t i o n f o r an emergency CON. The CONRB i s s u e d a f i n a l , 

w r i t t e n d e c i s i o n g r a n t i n g Somerby the emergency CON on J u l y 1, 

2010, s l i g h t l y more than a month a f t e r Somerby had f i l e d i t s 

a p p l i c a t i o n . A f t e r e x h a u s t i n g i t s a d m i n i s t r a t i v e c h a l l e n g e s 

t o the CONRB's d e c i s i o n , Danberry a p p e a l e d t o the c i r c u i t 

c o u r t , p u r s u a n t t o § 40-22-20, A l a . Code 1975. The c i r c u i t 

c o u r t e n t e r e d a judgment a f f i r m i n g the CONRB's d e c i s i o n t o 

i s s u e Somerby an emergency CON f o r the 24 SCALF beds. 

Danberry f i l e d a t i m e l y n o t i c e of a p p e a l t o t h i s c o u r t , and we 

h e a r d o r a l argument on September 20, 2011. 

Sta n d a r d of Review 

In r e v i e w i n g an a d m i n i s t r a t i v e agency's d e c i s i o n , t h i s 

c o u r t ' s s t a n d a r d of r e v i e w i s the same as t h a t of the c i r c u i t 
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c o u r t . Alabama Dep't of E n v t l . Mgmt. v. L e g a l E n v t l .  

A s s i s t a n c e Found., I n c . , 973 So. 2d 369, 375 ( A l a . C i v . App. 

2007). S e c t i o n 41-22-20(k), A l a . Code 1975, governs our 

re v i e w and the c i r c u i t c o u r t ' s r e v i e w of the CONRB's d e c i s i o n 

i n t h i s case. In p e r t i n e n t p a r t , i t p r o v i d e s : 

" ( k ) Except where j u d i c i a l r e v i e w i s by t r i a l de 
novo, the agency o r d e r s h a l l be taken as prima f a c i e 
j u s t and r e a s o n a b l e and the c o u r t s h a l l not 
s u b s t i t u t e i t s judgment f o r t h a t of the agency as t o 
the weight of the ev i d e n c e on q u e s t i o n s of f a c t , 
e x c e p t where o t h e r w i s e a u t h o r i z e d by s t a t u t e . ... 
The c o u r t may r e v e r s e or modify the d e c i s i o n or 
g r a n t o t h e r a p p r o p r i a t e r e l i e f from the agency 
a c t i o n ... i f the c o u r t f i n d s t h a t the agency a c t i o n 
i s due t o be s e t a s i d e or m o d i f i e d under s t a n d a r d s 
s e t f o r t h i n appeal or re v i e w s t a t u t e s a p p l i c a b l e t o 
t h a t agency or i f s u b s t a n t i a l r i g h t s of the 
p e t i t i o n e r have been p r e j u d i c e d because the agency 
a c t i o n i s any one or more of the f o l l o w i n g : 

"(1) In v i o l a t i o n of c o n s t i t u t i o n a l or 
s t a t u t o r y p r o v i s i o n s ; 

"(2) In excess of the s t a t u t o r y a u t h o r i t y 
of the agency; 

"(3) In v i o l a t i o n of any p e r t i n e n t agency 
r u l e ; 

"(4) Made upon u n l a w f u l p r o c e d u r e ; 

"(5) A f f e c t e d by o t h e r e r r o r of 
law; 

"(6) C l e a r l y erroneous i n view of the 
r e l i a b l e , p r o b a t i v e , and s u b s t a n t i a l 
e v i d e n c e of the whole r e c o r d ; or 

5 



2100476 

" ( 7 ) Unreasonable, a r b i t r a r y , or 
c a p r i c i o u s , or c h a r a c t e r i z e d by an abuse of 
d i s c r e t i o n or a c l e a r l y unwarranted 
e x e r c i s e of d i s c r e t i o n . " 

Our r e v i e w of the CONRB's c o n c l u s i o n s of law and a p p l i c a t i o n 

of the law t o the f a c t s i s de novo. Ex p a r t e Wilbanks H e a l t h 

Care S e r v s . , I n c . , 986 So. 2d 422, 425 ( A l a . 2007). 

D i s c u s s i o n 

On a p p e a l , Danberry argues t h a t the CONRB e r r e d i n 

i s s u i n g an emergency CON t o Somerby because, Danberry says, 

Somerby's emergency CON a p p l i c a t i o n d i d not p r e s e n t an 

"emergency" under § 22-21-268, A l a . Code 1975. We agree. 

S e c t i o n 22-21-268 p r o v i d e s : 

"Any p e r s o n may a p p l y , e i t h e r i n d e p e n d e n t l y and 
w i t h o u t n o t i c e under S e c t i o n 22-21-267[ 2] or as a 
p a r t of an a p p l i c a t i o n f i l e d under S e c t i o n 
22-21-267, f o r an emergency c e r t i f i c a t e of need f o r 
the a u t h o r i z a t i o n of c a p i t a l e x p e n d i t u r e s made 
n e c e s s a r y by u n f o r e s e e n events which endanger the 
h e a l t h and s a f e t y of the p a t i e n t s . Emergency 
c a p i t a l e x p e n d i t u r e s i n c l u d e , but are not 
n e c e s s a r i l y l i m i t e d t o , emergency e x p e n d i t u r e s t o 
m a i n t a i n q u a l i t y c a r e , t o overcome f a i l u r e of f i x e d 
equipment, i n c l u d i n g h e a t i n g and a i r c o n d i t i o n i n g 
equipment, e l e v a t o r s , e l e c t r i c a l t r a n s f o r m e r s and 
s w i t c h gear, s t e r i l i z a t i o n equipment, emergency 
g e n e r a t o r s , water s u p p l y and o t h e r u t i l i t y 

2 S e c t i o n 22-21-267, A l a . Code 1975, concerns the CON 
a p p l i c a t i o n p r o c e s s . 
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c o n n e c t i o n s . A p p l i c a t i o n s f o r emergency c e r t i f i c a t e s 
of need s h a l l i n c l u d e a d e s c r i p t i o n of the work t o 
be done and/or equipment t o be purchased, the c o s t 
t h e r e o f , j u s t i f i c a t i o n f o r c o n s i d e r i n g the c a p i t a l 
e x p e n d i t u r e as b e i n g of an emergency n a t u r e and such 
o t h e r i n f o r m a t i o n as the SHPDA may r e q u i r e . 
Emergency c e r t i f i c a t e s of need i s s u e d hereunder 
s h a l l be s u b j e c t t o such s p e c i a l l i m i t a t i o n s and 
r e s t r i c t i o n s as the d u r a t i o n and r i g h t of e x t e n s i o n 
or renewal as may be p r e s c r i b e d i n the r u l e s and 
r e g u l a t i o n s adopted by the SHPDA." 

Rule 410-1-10-.01(1), A l a . Admin. Code (SHPDA), l i s t s the 

same examples of emergency c a p i t a l e x p e n d i t u r e s t h a t are 

c o n t a i n e d i n § 22-21-268, except t h a t the r u l e a l s o l i s t s , as 

an example of an emergency c a p i t a l e x p e n d i t u r e , emergency 

e x p e n d i t u r e s t o overcome "damage caused by n a t u r a l or manmade 

d i s a s t e r . " The r u l e p r o v i d e s , i n p e r t i n e n t p a r t : 

"Emergency c a p i t a l e x p e n d i t u r e s i n c l u d e , but are not 
n e c e s s a r i l y l i m i t e d t o , emergency e x p e n d i t u r e s t o 
m a i n t a i n q u a l i t y c a r e , overcome f a i l u r e of f i x e d 
equipment, i n c l u d i n g h e a t i n g and a i r c o n d i t i o n i n g 
equipment, e l e v a t o r s , e l e c t r i c a l t r a n s f o r m e r s , and 
s w i t c h gear, s t e r i l i z a t i o n equipment, emergency 
g e n e r a t o r s , water s u p p l y and o t h e r u t i l i t y 
c o n n e c t i o n s and damage caused by n a t u r a l or manmade  
d i s a s t e r . " 

R ule 410-1-10-.01(1) (emphasis added). Under Rule 410-1-10-

.01(1) ( a ) , an a p p l i c a n t f o r an emergency CON "must c l e a r l y 

demonstrate t h a t an emergency e x i s t s . " 

S e c t i o n 22-21-268 p r o v i d e s t h a t an emergency CON may be 
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i s s u e d f o r e x p e n d i t u r e s "made n e c e s s a r y by u n f o r e s e e n e v e n t s " 

t h a t "endanger the h e a l t h and s a f e t y of the p a t i e n t s . " The 

s t a t u t e then l i s t s s e v e r a l s p e c i f i c examples of e v e n t s , a l l 

i n v o l v i n g the f a i l u r e of h o s p i t a l equipment, t h a t would 

q u a l i f y f o r an emergency CON, p r o v i d e d t h a t those events 

endanger the h e a l t h and s a f e t y of the p a t i e n t s . Rule 410-1-

10-.01(1) p r o v i d e s another s p e c i f i c example: "damage caused by 

n a t u r a l or manmade d i s a s t e r . " Under the p r i n c i p l e of ejusdem  

g e n e r i s , "when g e n e r a l words or phrases f o l l o w or precede a 

s p e c i f i c l i s t of c l a s s e s of persons or t h i n g s , the g e n e r a l 

word or phrase i s i n t e r p r e t e d t o be of the same n a t u r e or 

c l a s s as those named i n the s p e c i f i c l i s t . " C o c k i n g v. C i t y  

of Montgomery, 48 So. 3d 647, 650 ( A l a . C i v . App. 2010). 

Thus, t o m e r i t an emergency CON, t h e r e must be an 

i d e n t i f i a b l e , u n f o r s e e n event, i n the n a t u r e of or comparable 

t o equipment f a i l u r e , n a t u r a l d i s a s t e r , or manmade d i s a s t e r , 

t h a t endangers the h e a l t h and s a f e t y s t a t u s of p a t i e n t s . 

None of the c h a r a c t e r i s t i c s of an emergency d i s c u s s e d i n 

§ 22-21-268 and Rule 410-1-10-.01(1) are found i n t h i s case. 

In i t s emergency CON a p p l i c a t i o n , Somerby s t a t e d t h a t i t was 

s e e k i n g an emergency CON "based on i t s c u r r e n t i n a b i l i t y t o 
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p r o p e r l y care f o r p a t i e n t s s u f f e r i n g from dementia r e l a t e d 

c o n d i t i o n s . " Somerby a s s e r t e d t h a t " [ w ] i t h o u t CON a p p r o v a l 

Somerby w i l l be f o r c e d t o r e l o c a t e p a t i e n t s f a c i n g dementia 

r e l a t e d c a r e . " Somerby's a p p l i c a t i o n a l s o n oted t h a t the 

p o p u l a t i o n of Shelby County i s r a p i d l y growing and t h a t the 

county i s m e d i c a l l y u n d e r s e r v e d w i t h r e s p e c t t o SCALF 

s e r v i c e s . In i t s w r i t t e n d e c i s i o n g r a n t i n g the emergency CON 

t o Somerby, the CONRB noted the r a p i d p o p u l a t i o n growth i n 

Shelby County, p a r t i c u l a r l y among the e l d e r l y . The d e c i s i o n 

s t a t e d t h a t " t h e r e i s an immediate need f o r SCALF beds w i t h i n 

the community t o p r e v e n t the s t r e s s f u l and unn e c e s s a r y 

s e p a r a t i o n of f a m i l i e s . " The d e c i s i o n f u r t h e r found t h a t 

g r a n t i n g Somerby an emergency CON would a l l o w Somerby " t o 

o f f e r a continuum of care t o r e s i d e n t s by i n c l u d i n g 

independent l i v i n g apartments, ALF apartments and SCALF 

apartments a l l w i t h i n the same f a c i l i t y . " 

In s e e k i n g an emergency CON, Somerby e s s e n t i a l l y r e l i e d 

on the same e v i d e n c e t h a t i t r e l i e d on i n i t s a p p l i c a t i o n f o r 

a s t a n d a r d , nonemergency CON. Somerby's a p p l i c a t i o n f o r an 

emergency CON was based on ev i d e n c e i n d i c a t i n g t h a t t h e r e i s 

a g e n e r a l need f o r SCALF beds i n Shelby County, t h a t Somerby 
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c o u l d p r o v i d e s e r v i c e s t h a t would meet t h i s need, and t h a t 

t hose s e r v i c e s would be v a l u a b l e and c o n v e n i e n t . However, 

t h a t a p p l i c a t i o n does not demonstrate an emergency as 

contem p l a t e d by § 22-21-268 and Rule 410-1-10-.01(1). 

Somerby's emergency CON a p p l i c a t i o n i s e s s e n t i a l l y a s t a n d a r d 

CON a p p l i c a t i o n d i s g u i s e d as an emergency CON a p p l i c a t i o n . 

We r e c o g n i z e t h a t " [ i ] n t e r p r e t a t i o n s of an a c t by the 

a d m i n i s t r a t i v e agency charged w i t h i t s enforcement, though not 

c o n c l u s i v e , are t o be g i v e n g r e a t weight by the r e v i e w i n g 

c o u r t . " H u l c h e r v. Taunton, 388 So. 2d 1203, 1206 ( A l a . 

1980). S i m i l a r l y , "an agency's i n t e r p r e t a t i o n of i t s own 

r e g u l a t i o n must s t a n d i f i t i s r e a s o n a b l e , even though i t may 

not appear as r e a s o n a b l e as some o t h e r i n t e r p r e t a t i o n . " 

F e r l i s i v. Alabama M e d i c a i d Agency, 481 So. 2d 400, 403 ( A l a . 

C i v . App. 1985). However, " [ a ] n a d m i n i s t r a t i v e agency cannot 

usurp l e g i s l a t i v e powers or contravene a s t a t u t e . " Ex p a r t e  

Jones Mfg. Co., 589 So. 2d 208, 210 ( A l a . 1991). I n s o f a r as 

the CONRB's g r a n t i n g Somerby an emergency CON may be viewed as 

d e m o n s t r a t i n g a l i b e r a l i n t e r p r e t a t i o n of the s t a t u t o r y and 

r e g u l a t o r y p r o v i s i o n s r e l a t i n g t o emergency CONs, t h a t 

i n t e r p r e t a t i o n i s c o n t r a r y t o the c l e a r i n t e n t of those 
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p r o v i s i o n s . As the Alabama Supreme Court has observed: 

" ' " ' I t i s s e t t l e d t h a t c o u r t s s h o u l d g i v e 
g r e a t weight t o any r e a s o n a b l e c o n s t r u c t i o n 
of a r e g u l a t o r y s t a t u t e adopted by the 
agency charged w i t h the enforcement of t h a t 
s t a t u t e . C l a r k e v. S e c u r i t i e s 
I n d u s t r y Assn., 479 U.S. 388, 403-404, 107 
S. Ct. 750, 93 L. Ed. 2d 757 (1987) 
( q u o t i n g Investment Company I n s t i t u t e v.  
Camp, 401 U.S. 617, 626-627, 91 S. Ct. 
1091, 28 L. Ed. 2d 367 (1971)). 

we "'Under the f o r m u l a t i o n now f a m i l i a r , when 
c o n f r o n t an e x p e r t a d m i n i s t r a t o r ' s s t a t u t o r y 
e x p o s i t i o n , we i n q u i r e f i r s t whether "the i n t e n t of 
Congress i s c l e a r " as t o "the p r e c i s e q u e s t i o n a t 
i s s u e . " Chevron U.S.A. I n c . v. N a t u r a l Resources  
Defense C o u n c i l , I n c . , 467 U.S. 837, 842, 104 S. Ct. 
2778, 81 L. Ed. 2d 694 (1984). I f so, " t h a t i s the 
end of the m a t t e r . " I b i d . But " i f the s t a t u t e i s 
s i l e n t or ambiguous w i t h r e s p e c t t o the s p e c i f i c 
i s s u e , the q u e s t i o n f o r the c o u r t i s whether the 
agency's answer i s based on a p e r m i s s i b l e 
c o n s t r u c t i o n of the s t a t u t e . " I d . , a t 843, 104 S. 
Ct . , a t 2782. I f the a d m i n i s t r a t o r ' s r e a d i n g f i l l s 
a gap or d e f i n e s a term i n a way t h a t i s r e a s o n a b l e 
i n l i g h t of the l e g i s l a t u r e ' s r e v e a l e d d e s i g n , we 
g i v e the a d m i n i s t r a t o r ' s judgment " c o n t r o l l i n g 
w e i g h t . " I d ^ , a t 844, 104 S. C t . , a t 2782.'" 

QCC, I n c . v. H a l l , 757 So. 2d 1115, 1119 ( A l a . 2000) ( q u o t i n g 

NationsBank of N o r t h C a r o l i n a , N.A. v. V a r i a b l e A n n u i t y L i f e 

I n s . Co., 513 U.S. 251, 256-57 (1995)). 

By p r o v i d i n g s p e c i f i c examples, the l e g i s l a t u r e c l e a r l y 

d e f i n e d the type of s i t u a t i o n t h a t c o n s t i t u t e s an emergency 

under § 22-21-268. The s i t u a t i o n i n t h i s case c l e a r l y does 
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not f i t the "emergency" c a t e g o r y i n t e n d e d by t h a t s t a t u t e and 

r e f l e c t e d i n Rule 410-1-10-.01(1). The CONRB's r e a d i n g of the 

p r o v i s i o n s r e l a t i n g t o emergency CONs t o i n c l u d e Somerby's 

s i t u a t i o n as an emergency i s not " ' r e a s o n a b l e i n l i g h t of the 

l e g i s l a t u r e ' s r e v e a l e d d e s i g n . ' " H a l l , 757 So. 2d a t 1119. 

A p p l y i n g an i n t e r p r e t a t i o n as b r o a d as the one e v i d e n c e d by 

the CONRB would e s s e n t i a l l y n u l l i f y the s t a t u t e . Under such 

a c o n s t r u c t i o n , a s t a n d a r d , nonemergency CON a p p l i c a t i o n — 

one t h a t r e f l e c t s a g e n e r a l need f o r h e a l t h s e r v i c e s and the 

a p p l i c a n t ' s q u a l i f i c a t i o n s f o r meeting t h a t need — c o u l d be 

s u c c e s s f u l l y packaged as an emergency CON a p p l i c a t i o n , t h e r e b y 

a v o i d i n g n o t i c e t o i n t e r e s t e d p a r t i e s and a p o t e n t i a l l y 

l e n g t h y a p p r o v a l p r o c e s s . S u r e l y the l e g i s l a t u r e d i d not 

i n t e n d such a r e s u l t . 

The CONRB e r r e d by g r a n t i n g Somerby an emergency CON. 

A c c o r d i n g l y , we r e v e r s e the c i r c u i t c o u r t ' s judgment a f f i r m i n g 

the CONRB's d e c i s i o n , and we remand the case. On remand, the 

c i r c u i t c o u r t s h o u l d e n t e r an o r d e r v a c a t i n g the emergency CON 

i n i t s e n t i r e t y ; however, t h a t o r d e r s h o u l d not be w r i t t e n i n 

such a manner as t o r e q u i r e Somerby t o remove i t s r e s i d e n t s 

who are c u r r e n t l y i n SCALF beds. In i t s r e p l y b r i e f t o t h i s 
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c o u r t , Danberry s t i p u l a t e d t h a t , s h o u l d t h i s c o u r t r e v e r s e the 

c i r c u i t c o u r t ' s judgment, "Somerby c o u l d keep t h e i r e x i s t i n g 

SCALF r e s i d e n t s , but c o u l d not take new ones u n l e s s [Somerby] 

o b t a i n [ s ] SCALF bed a u t h o r i z a t i o n through the o r d i n a r y CON 

p r o c e s s . " Danberry's r e p l y b r i e f a t 24. Furthermore, we do 

not d e c i d e which, i f any, p a r t y s h o u l d o b t a i n the CON f o r the 

36 SCALF beds needed i n Shelby County, a need i n d i c a t e d i n the 

S t a t e H e a l t h P l a n ; t h e r e f o r e , the c i r c u i t c o u r t s h o u l d a v o i d 

e n t e r i n g any judgment t h a t i m p a i r s the d e c i s i o n - m a k i n g p r o c e s s 

of the CONRB on t h a t p o i n t . 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

Moore, J . , concurs s p e c i a l l y , w i t h w r i t i n g . 

Thomas, J . , concurs i n the r a t i o n a l e i n p a r t and concurs 
i n the r e s u l t , w i t h w r i t i n g . 

Thompson, P.J., and P i t t m a n , J . , d i s s e n t , w i t h w r i t i n g s . 
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MOORE, Judge, c o n c u r r i n g s p e c i a l l y . 

As I c o n s t r u e § 22-21-268, A l a . Code 1975, an emergency 

c e r t i f i c a t e of need ("CON") can be i s s u e d based o n l y on a 

f i n d i n g by the C e r t i f i c a t e of Need Review Board ("the CONRB") 3 

t h a t u n f o r e s e e n events endangering the h e a l t h or s a f e t y of the 

a p p l i c a n t ' s p a t i e n t s may be remedied o n l y by i t s a p p r o v a l of 

c a p i t a l e x p e n d i t u r e s on an e x p e d i t e d b a s i s . The term " c a p i t a l 

e x p e n d i t u r e " i s d e f i n e d , f o r purposes of t h i s case, as 

i n c l u d i n g " [ a ] n e x p e n d i t u r e ... which ... [c]hanges the bed 

c a p a c i t y of the f a c i l i t y , " § 22-21-260(3)b., A l a . Code 1975, 

and " [ a ] n e x p e n d i t u r e ... which ... [ s ] u b s t a n t i a l l y changes 

the h e a l t h s e r v i c e s of the f a c i l i t y , " § 22-21-260(3)c., A l a . 

Code 1975. Based on those d e f i n i t i o n s , an emergency CON may 

be i s s u e d i f the CONRB determines t h a t a f a c i l i t y must change 

i t s bed c a p a c i t y t o o f f e r new h e a l t h s e r v i c e s i n o r d e r t o 

s a f e g u a r d i t s p a t i e n t s from the danger caused by u n f o r e s e e n 

3By r e g u l a t i o n promulgated by the S t a t e H e a l t h P l a n n i n g 
and Development Agency ("SHPDA"), the chairman and v i c e 
chairman of the CONRB are a u t h o r i z e d t o i s s u e an emergency CON 
based upon t h e i r d e t e r m i n a t i o n t h a t "an emergency a c t u a l l y 
e x i s t s . " Rule 410-1-10-.01(1)(b), A l a . Admin. Code (SHPDA). 
The CONRB then r a t i f i e s the emergency CON a t i t s next 
r e g u l a r l y s c h e d u l e d meeting. Rule 4 1 0 - 1 - 1 0 - . 0 1 ( 1 ) ( c ) , A l a . 
Admin. Code (SHPDA). 
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e v e n t s . 

In t h i s case, STV One N i n e t e e n S e n i o r L i v i n g , LLC, d/b/a 

Somerby a t S t . V i n c e n t ' s One N i n e t e e n ("Somerby"), f i l e d an 

a p p l i c a t i o n f o r an emergency CON i n o r d e r t o expend funds t o 

change some of i t s e x i s t i n g beds a t i t s S h e l b y County f a c i l i t y 

from s t a n d a r d a s s i s t e d - l i v i n g - f a c i l i t y ("ALF") beds t o 

s p e c i a l t y - c a r e a s s i s t e d - l i v i n g - f a c i l i t y ("SCALF") beds, so 

t h a t Somerby c o u l d p r o v i d e , f o r the f i r s t t i m e , " p r o p e r [ ] care 

f o r p a t i e n t s s u f f e r i n g from dementia r e l a t e d c o n d i t i o n s . " 

Pursuant t o § 22-21-268, an a p p l i c a n t f o r an emergency CON 

must i n c l u d e " j u s t i f i c a t i o n f o r c o n s i d e r i n g the c a p i t a l 

e x p e n d i t u r e as b e i n g of an emergency n a t u r e . " In i t s 

a p p l i c a t i o n , Somerby p o i n t e d out t h a t Shelby County was 

r a p i d l y growing i n p o p u l a t i o n , c a u s i n g an immediate need f o r 

a d d i t i o n a l SCALF beds t o care f o r d e m e n t i a - i m p a i r e d r e s i d e n t s 

and t h a t , w i t h o u t the emergency CON, i t c o u l d not meet t h a t 

need and would have t o " r e l o c a t e p a t i e n t s " w i t h SCALF needs. 

Rev i e w i n g the c o n t e n t of the o r d e r a p p r o v i n g the emergency 

CON, i t appears t h a t the CONRB a c c e p t e d those f a c t s as i t s 

o n l y b a s i s f o r f i n d i n g t h a t an emergency e x i s t e d t h a t r e q u i r e d 

immediate a p p r o v a l of Somerby's proposed c a p i t a l e x p e n d i t u r e s . 
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I agree w i t h the main o p i n i o n t h a t the r a p i d growth of an 

ag i n g p o p u l a t i o n i n a c e r t a i n a r e a may not be c o n s i d e r e d an 

"unforeseen event" w i t h i n the meaning of § 22-21-268. So. 

3d a t . Assuming t h a t i t c o u l d , however, Somerby s t i l l d i d 

not s t a t e i n i t s a p p l i c a t i o n t h a t the h e a l t h or s a f e t y of any 

of i t s r e s i d e n t s was p r e s e n t l y i n danger, and i t s a p p l i c a t i o n , 

by m a i n t a i n i n g t h a t those r e s i d e n t s who become i m p a i r e d by 

dementia must be r e l o c a t e d , i m p l i e d t h a t o t h e r f a c i l i t i e s 

e x i s t e d t h a t c o u l d i m m e d i a t e l y respond t o any such danger 

w i t h o u t a d d i t i o n a l c a p i t a l e x p e n d i t u r e s . 4 As the main o p i n i o n 

c o r r e c t l y n o t e s , Somerby's a p p l i c a t i o n and the o r d e r a p p r o v i n g 

the emergency CON c i t e d o n l y m a t t e r s of convenience t o sup p o r t 

i t s d e c i s i o n . So. 3d a t . The l e g i s l a t u r e d i d not 

c r e a t e emergency CONs t o r e d r e s s m a t t e r s of convenience; 

r a t h e r , o r d i n a r y CONs are s p e c i f i c a l l y d e s i g n e d f o r such 

c o n c e r n s . 5 

4Indeed, a t o r a l argument, Somerby c l a r i f i e d t h a t the 
r e c o r d showed t h a t such f a c i l i t i e s were w i t h i n a r e l a t i v e l y 
s h o r t d r i v i n g d i s t a n c e from i t s S h e l b y County f a c i l i t y and 
t h a t the emergency CON would o n l y make i t more c o n v e n i e n t f o r 
i t s r e s i d e n t s t o o b t a i n SCALF s e r v i c e s . 

5When q u e s t i o n e d on t h i s p o i n t a t o r a l argument, c o u n s e l 
f o r the p a r t i e s acknowledged t h a t the CONRB had never i n i t s 
h i s t o r y i s s u e d an emergency CON on the b a s i s t h a t the S t a t e 
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Because I do not b e l i e v e t h a t the l e g i s l a t u r e would 

c o n s i d e r the r a p i d growth of an a g i n g p o p u l a t i o n t o be an 

" unforeseen e v e n t , " and because I do not b e l i e v e t h a t the 

l e g i s l a t u r e would equate a d e s i r e t o p r o v i d e a more c o n v e n i e n t 

l o c a t i o n f o r h e a l t h - c a r e s e r v i c e s w i t h a need f o r emergency 

c a p i t a l e x p e n d i t u r e s i n o r d e r t o s a f e g u a r d e x i s t i n g p a t i e n t s , 

I conclude t h a t the CONRB l a c k e d any r a t i o n a l b a s i s f o r 

i s s u i n g the emergency CON t o Somerby. A c c o r d i n g l y , I agree 

w i t h the main o p i n i o n t h a t the c i r c u i t c o u r t e r r e d i n 

a f f i r m i n g the CONRB's a c t i o n s and t h a t t h a t judgment i s 

t h e r e f o r e due t o be r e v e r s e d . 

H e a l t h P l a n had u n d e r e s t i m a t e d a need f o r c e r t a i n beds i n a 
p a r t i c u l a r a r e a . 
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THOMAS, Judge, c o n c u r r i n g i n the r a t i o n a l e i n p a r t and 
c o n c u r r i n g i n the r e s u l t . 

I agree t h a t the c i r c u i t c o u r t ' s judgment a f f i r m i n g the 

d e c i s i o n of the C e r t i f i c a t e of Need Review Board ("CONRB") t o 

g r a n t an emergency c e r t i f i c a t e of need ("CON") t o STV One 

Ni n e t e e n S e n i o r L i v i n g , LLC, d/b/a Somerby a t S t . V i n c e n t ' s 

One N i n e t e e n ("Somerby"), f o r 24 s p e c i a l t y - c a r e a s s i s t e d -

l i v i n g - f a c i l i t y ("SCALF") beds must be r e v e r s e d . However, I 

would not go so f a r as t o c o m p l e t e l y l i m i t the d i s c r e t i o n of 

the CONRB i n d e t e r m i n i n g when an emergency s i t u a t i o n e x i s t s 

based on a change i n the S t a t e H e a l t h P l a n i n a l l 

ci r c u m s t a n c e s s i m i l a r t o the p r e s e n t case. I can f o r e s e e 

i n s t a n c e s i n which a change i n the S t a t e H e a l t h P l a n would 

r e q u i r e immediate and emergency a c t i o n by the CONRB t o p r o v i d e 

n e c e s s a r y e x p e n d i t u r e s t o p r e v e n t danger t o the h e a l t h and 

s a f e t y of p a t i e n t s . 

R e g a r d i n g the p r e s e n t case, the March 2010 change t o the 

S t a t e H e a l t h P l a n i d e n t i f i e d an u n d e r s e r v e d need i n Shelby 

County f o r SCALF beds. At the time t h a t Somerby sought i t s 

emergency CON, i t was f a i r l y c e r t a i n t h a t i t was l i k e l y t o be 

a b l e t o f i l l a t l e a s t a few of those beds almost i m m e d i a t e l y 

upon t h e i r a v a i l a b i l i t y . In f a c t , Somerby was a b l e t o f i l l 4 
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of the 24 SCALF beds w i t h i n the f i r s t few weeks a f t e r i t was 

g r a n t e d the emergency CON. Thus, I b e l i e v e t h a t , had Somerby 

l i m i t e d i t s emergency CON r e q u e s t t o o n l y those beds f o r which 

i t had an immediate need and a r e a s o n a b l e l i k e l i h o o d of 

i m m e d i a t e l y f i l l i n g , i t c o u l d have q u a l i f i e d f o r an emergency 

CON f o r t h a t l i m i t e d number of SCALF beds. However, I agree 

t h a t an emergency r e q u i r i n g the a d d i t i o n of 24 SCALF beds a t 

Somerby d i d not e x i s t , t h a t the c i r c u i t c o u r t ' s judgment 

a f f i r m i n g the g r a n t of the emergency CON f o r those beds i s due 

t o be r e v e r s e d , and t h a t , upon remand, the c i r c u i t c o u r t 

s h o u l d c r a f t i t s judgment so as t o p r e v e n t the removal of 

e x i s t i n g SCALF r e s i d e n t s from Somerby, c o n s i s t e n t w i t h the 

s t i p u l a t i o n i n the r e p l y b r i e f f i l e d by D a n i e l S e n i o r L i v i n g 

of I n v e r n e s s I , LLC, d/b/a Danberry a t I n v e r n e s s . 
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THOMPSON, P r e s i d i n g Judge, d i s s e n t i n g . 

I d i s a g r e e w i t h the main o p i n i o n ' s narrow r e a d i n g of § 

22-21-268, A l a . Code 1975. That r e a d i n g appears t o l i m i t the 

g r a n t i n g of an emergency c e r t i f i c a t e of need ("CON") f o r 

c a p i t a l e x p e n d i t u r e s t o an "emergency" s i t u a t i o n a r i s i n g from 

an equipment f a i l u r e or from equipment damaged i n a manmade or 

n a t u r a l d i s a s t e r . However, § 22-21-268 a l s o p r o v i d e s f o r 

a u t h o r i z a t i o n of " c a p i t a l e x p e n d i t u r e s made n e c e s s a r y by 

unf o r e s e e n events which endanger the h e a l t h and s a f e t y of the 

p a t i e n t s . " The s t a t u t e s t a t e s t h a t a u t h o r i z a t i o n of c a p i t a l 

e x p e n d i t u r e s may be g r a n t e d p u r s u a n t t o an emergency CON 

a p p l i c a t i o n i f those e x p e n d i t u r e s are n e c e s s a r y t o " m a i n t a i n 

q u a l i t y c a r e . " I d . In l i s t i n g examples of s i t u a t i o n s t h a t 

q u a l i f y f o r a u t h o r i z a t i o n of c a p i t a l e x p e n d i t u r e s p u r s u a n t t o 

an emergency CON, the s t a t u t e e x p l i c i t l y s t a t e s t h a t such 

e x p e n d i t u r e s " i n c l u d e , but are not n e c e s s a r i l y l i m i t e d t o , " 

the enumerated examples. I d . I b e l i e v e t h a t t h a t language 

g i v e s wide l a t i t u d e t o the C e r t i f i c a t e of Need Review Board 

("CONRB") i n d e t e r m i n i n g when t o a u t h o r i z e c a p i t a l 

e x p e n d i t u r e s p u r s u a n t t o an emergency CON. 

Furthermore, as the main o p i n i o n r e c o g n i z e s , 
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" i t i s w e l l e s t a b l i s h e d t h a t i n i n t e r p r e t i n g a 
s t a t u t e , a c o u r t a c c e p t s an a d m i n i s t r a t i v e 
i n t e r p r e t a t i o n of the s t a t u t e by the agency charged 
w i t h i t s a d m i n i s t r a t i o n , i f the i n t e r p r e t a t i o n i s 
r e a s o n a b l e . ... Absent a c o m p e l l i n g reason not t o 
do so, a c o u r t w i l l g i v e g r e a t weight t o an agency's 
i n t e r p r e t a t i o n s of a s t a t u t e and w i l l c o n s i d e r them 
p e r s u a s i v e . " 

Ex p a r t e S t a t e Dep't of Revenue, 683 So. 2d 980, 983 ( A l a . 

1996); see a l s o , e.g., Hu l c h e r v. Taunton, 388 So. 2d 1203, 

1206 ( A l a . 1980). "' [ A ] n agency's i n t e r p r e t a t i o n of i t s own 

r u l e or r e g u l a t i o n must s t a n d i f i t i s r e a s o n a b l e , even though 

i t may not appear as r e a s o n a b l e as some o t h e r i n t e r p r e t a t i o n . ' 

See Sylacauga H e a l t h Care C t r . [ , I n c . v. Alabama S t a t e H e a l t h  

P l a n n i n g Agency], 662 So. 2d [265] a t 268 [ ( A l a . C i v . App. 

1994) ] ; see a l s o F e r l i s i v. Alabama M e d i c a i d Agency, 481 So. 

2d 400, 403 ( A l a . C i v . App. 1985)." S t a t e H e a l t h P l a n n i n g &  

Dev. Agency v. West Walker Hospice, I n c . , 993 So. 2d 25, 29 

(A l a . C i v . App. 2008). 

I b e l i e v e the q u e s t i o n whether the r a p i d l y growing 

p o p u l a t i o n of Shelby County, i n c l u d i n g the r a p i d l y growing 

p o p u l a t i o n of peop l e i n Shelby County over the age of 65, 

c o n s t i t u t e s an u n f o r e s e e n event w a r r a n t i n g a u t h o r i z a t i o n of 

c a p i t a l e x p e n d i t u r e s p u r s u a n t t o an emergency CON i s a 

d e c i s i o n b e s t l e f t t o the CONRB, not t h i s c o u r t . When the 
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de f e r e n c e t h i s c o u r t must a p p l y t o the CONRB's i n t e r p r e t a t i o n s 

of § 22-21-268 and the r e g u l a t i o n s accompanying t h a t s t a t u t e 

are c o u p l e d w i t h the wide l a t i t u d e § 22-21-268 appears t o g i v e 

t o the CONRB, I must conclude t h a t the CONRB's d e c i s i o n t o 

g r a n t the r e q u e s t of STV One N i n e t e e n S e n i o r L i v i n g , LLC, 

d/b/a Somerby a t S t . V i n c e n t ' s One N i n e t e e n , f o r an emergency 

CON based on the " c u r r e n t i n a b i l i t y t o p r o p e r l y care f o r 

p a t i e n t s s u f f e r i n g from dementia r e l a t e d c o n d i t i o n s " was 

r e a s o n a b l e . A c c o r d i n g l y , I b e l i e v e t h a t t h i s c o u r t must 

u p h o l d the CONRB's d e c i s i o n . Because I would a f f i r m the 

c i r c u i t c o u r t ' s judgment a f f i r m i n g the CONRB's d e c i s i o n , I 

r e s p e c t f u l l y d i s s e n t . 
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PITTMAN, Judge, d i s s e n t i n g . 

I r e s p e c t f u l l y d i s s e n t . The ejusdem g e n e r i s d o c t r i n e 

a p p l i e d by the main o p i n i o n i s but an " a i d i n a s c e r t a i n i n g and 

g i v i n g e f f e c t t o the l e g i s l a t i v e i n t e n t where t h e r e i s 

u n c e r t a i n t y " ; c o n v e r s e l y , i f " i t i s apparent t h a t the 

L e g i s l a t u r e i n t e n d e d the g e n e r a l words t o go beyond the c l a s s 

s p e c i f i c a l l y d e s i g n a t e d , the r u l e does not a p p l y . " Moore v.  

C i t y of M o b i l e , 248 A l a . 436, 440, 28 So. 2d 203, 206 (1946). 

Here, the l e g i s l a t u r e has d e f i n e d "[e]mergency c a p i t a l 

e x p e n d i t u r e s " such t h a t the term " i n c l u d e [ s ] , but [ i s ] not  

n e c e s s a r i l y l i m i t e d t o , " v a r i o u s enumerated s i t u a t i o n s 

i n v o l v i n g the f a i l u r e of m e d i c a l equipment. A l a . Code 1975, 

§ 22-21-268 (emphasis added). When a s t a t u t e or i n s t r u m e n t 

uses the verb " i n c l u d e " i n t h i s manner, i t may p r o p e r l y be 

s a i d t o do so not as a word of l i m i t a t i o n , but as a word of 

enlargement. See P r i n c e v. H i g g i n s , 572 So. 2d 1217, 1219 

( A l a . 1990); A c h e l i s v. Musgrove, 212 A l a . 47, 50, 101 So. 

670, 672 (1924). In my view, the C e r t i f i c a t e of Need Review 

Board (the "CONRB") has the d i s c r e t i o n , when c i r c u m s t a n c e s 

w a r r a n t , t o c l a s s i f y what i t d e t ermined i n t h i s case t o be "an 

immediate need f o r { s p e c i a l t y - c a r e - a s s i s t e d - l i v i n g - f a c i l i t y } 

23 



2100476 

SCALF beds w i t h i n the community t o p r e v e n t the s t r e s s f u l and 

unnecessary s e p a r a t i o n of f a m i l i e s " as an "unforeseen event" 

t h a t "endanger[s] the h e a l t h and s a f e t y of ... p a t i e n t s " i n 

t h i s c o n t e x t (§ 22-21-268); f u r t h e r , the r e c o r d r e f l e c t s t h a t 

the CONRB d i d so i n a manner t h a t was c o n s i s t e n t w i t h 

l i t e r a l l y dozens of s i m i l a r emergency c e r t i f i c a t e - o f - n e e d 

("CON") g r a n t s by t h a t body. I would a f f i r m the judgment of 

the c i r c u i t c o u r t u p h o l d i n g the g r a n t of the emergency CON. 
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