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Wanda Sue Lindsey and Diedri Kay Lindsey 

v. 

Amos Aldridge et a l . 

Appeal from Fayette C i r c u i t Court 
(CV-08-9) 

On A p p l i c a t i o n f o r R e h e a r i n g 

BRYAN, Judge. 1 

1 B e f o r e t h i s a p p e a l was a s s i g n e d t o t h i s judge, the c o u r t 
r e p o r t e r r e q u e s t e d and r e c e i v e d e x t e n s i o n s of the d e a d l i n e f o r 
c o m p l e t i o n of the t r a n s c r i p t t o t a l i n g 147 days, and the 
p a r t i e s r e q u e s t e d and r e c e i v e d e x t e n s i o n s of the d e a d l i n e s f o r 
f i l i n g t h e i r b r i e f s t o t a l i n g 21 days. As a r e s u l t of those 



2100491 

T h i s c o u r t ' s o p i n i o n of F e b r u a r y 10, 2012, i s withdrawn, 

and the f o l l o w i n g i s s u b s t i t u t e d t h e r e f o r . 

Wanda Sue L i n d s e y ("Wanda Sue") and D i e d r i Kay L i n d s e y 2 

( " D i e d r i " ) a p p e a l from a judgment i n f a v o r of Amos A l d r i d g e , 

S y b l e A l d r i d g e , Sharon H o l l i m a n , S t a n l e y C r o w e l l , C a r l White, 

Mary White, and L o u e l l a N e l s o n ( c o l l e c t i v e l y r e f e r r e d t o as 

"the defendants") i n a l a n d d i s p u t e . We d i s m i s s the ap p e a l 

w i t h r e s p e c t t o D i e d r i and a f f i r m the judgment. 

On January 16, 2008, Wanda Sue and D i e d r i , who are 

s i s t e r s , sued the defendants i n F a y e t t e C i r c u i t C o u r t , 

a l l e g i n g t h a t t h e y j o i n t l y owned l a n d t h a t was coterminous 

w i t h l a n d s owned by the de f e n d a n t s , s t a t i n g a c l a i m s e e k i n g a 

d e t e r m i n a t i o n of the l o c a t i o n of a boundary l i n e s e p a r a t i n g 

t h e i r l a n d from the l a n d s of the de f e n d a n t s , and s t a t i n g a 

c l a i m s e e k i n g an i n j u n c t i o n e n j o i n i n g the defendants from 

t r e s p a s s i n g on l a n d Wanda Sue and D i e d r i c l a i m e d t o own. 

A l t h o u g h he was not mentioned i n the c o m p l a i n t , J e s s i e 

C u r t i s L i n d s e y ( " J e s s i e " ) , a r e l a t i v e of Wanda Sue and D i e d r i , 

e x t e n s i o n s , t h i s a p p e a l was not a s s i g n e d t o t h i s judge u n t i l 
more than 290 days a f t e r the f i l i n g of the n o t i c e of a p p e a l . 

2 D i e d r i Kay L i n d s e y changed her l a s t name from Ro b e r t s t o 
L i n d s e y w h i l e t h i s a c t i o n was pending i n the t r i a l c o u r t . 
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was a l s o a j o i n t owner of Wanda Sue and D i e d r i ' s l a n d when the 

a c t i o n was f i l e d . However, on May 7, 2009, Wanda Sue, D i e d r i , 

and J e s s i e e x e c u t e d deeds con v e y i n g t o each of them s o l e 

ownership of a p o r t i o n of t h e i r j o i n t l y owned l a n d . 

The p a r c e l conveyed t o Wanda Sue abuts the n o r t h boundary 

of a l l the p a r c e l s owned by the defendants and abuts the west 

boundary of the p a r c e l owned by the A l d r i d g e s , H o l l i m a n , and 

C r o w e l l , which we w i l l r e f e r t o as " p a r c e l 1." D i e d r i ' s p a r c e l 

abuts the s o u t h boundary of p a r c e l 1, but i t does not abut 

e i t h e r the p a r c e l owned by the Whites, which we w i l l r e f e r t o 

as " p a r c e l 2," or the p a r c e l owned by N e l s o n , which we w i l l 

r e f e r t o as " p a r c e l 3." J e s s i e ' s p a r c e l i s not coterminous 

w i t h any of the d e f e n d a n t s ' p a r c e l s . 

P a r c e l 1 i s bounded on the e a s t by the west r i g h t - o f - w a y 

of County Road 100, a paved road t h a t runs g e n e r a l l y n o r t h and 

so u t h . P a r c e l 2 i s bounded on the west by the e a s t r i g h t - o f -

way of County Road 100 and i s bounded on the e a s t by p a r c e l 3. 

I n a d d i t i o n t o s e p a r a t i n g p a r c e l s 1 and 2, County Road 100 

b i s e c t s the p o r t i o n of Wanda Sue's p a r c e l t h a t abuts the n o r t h 

b o u n d a r i e s of p a r c e l s 1, 2, and 3. 

The common boundary l i n e s e p a r a t i n g Wanda Sue's p a r c e l 
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from p a r c e l s 1, 2, and 3 ( i . e . , the n o r t h b o u n d a r i e s of 

p a r c e l s 1, 2, and 3) i s d e s c r i b e d i n the deeds i n Wanda Sue's 

c h a i n of t i t l e and i n the deeds i n the c h a i n s of t i t l e of 

p a r c e l s 1, 2, and 3 as the q u a r t e r - q u a r t e r s e c t i o n l i n e 

s e p a r a t i n g the northwest q u a r t e r of the n o r t h e a s t q u a r t e r of 

S e c t i o n 12 i n F a y e t t e County from the southwest q u a r t e r of the 

n o r t h e a s t q u a r t e r of S e c t i o n 12 ("the q u a r t e r - q u a r t e r s e c t i o n 

l i n e " ) . However, Wanda Sue c l a i m s t h a t , by v i r t u e of the 

h y b r i d form of adverse p o s s e s s i o n a p p l i c a b l e i n b o u n d a r y - l i n e 

d i s p u t e s , most of the common boundary l i n e s e p a r a t i n g her 

p a r c e l from p a r c e l s 1, 2, and 3 i s now south of the q u a r t e r -

q u a r t e r s e c t i o n l i n e . The defendants a l l contend t h a t the 

q u a r t e r - q u a r t e r s e c t i o n l i n e i s s t i l l the common boundary l i n e 

s e p a r a t i n g Wanda Sue's p a r c e l from p a r c e l s 1, 2, and 3. 

On May 8, 2009, the day a f t e r Wanda Sue, D i e d r i , and 

J e s s i e had ex e c u t e d deeds c o n v e y i n g t o each of them s o l e 

ownership of a p o r t i o n of t h e i r j o i n t l y owned l a n d , the t r i a l 

of the a c t i o n began. The a c t i o n was t r i e d b e f o r e the t r i a l 

judge s i t t i n g w i t h o u t a j u r y , and the t r i a l judge r e c e i v e d 

e v i d e n c e ore ten u s . I n a d d i t i o n , a t the r e q u e s t of the 

p a r t i e s , the t r i a l judge viewed the l a n d . D u r i n g the t r i a l , 
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Wanda Sue and D i e d r i moved, p u r s u a n t t o Rule 1 5 ( b ) , A l a . R. 

C i v . P., f o r l e a v e t o amend t h e i r c o m p l a i n t t o add a c l a i m o f 

adverse p o s s e s s i o n by p r e s c r i p t i o n , and the t r i a l judge 

g r a n t e d t h a t motion. 

At t r i a l , the e v i d e n c e e s t a b l i s h e d t h a t Horace G r e e l e y 

N e l s o n , a common a n c e s t o r o f Wanda Sue, D i e d r i , J e s s i e , and 

the d e f e n d a n t s , had owned Wanda Sue's p a r c e l , D i e d r i ' s p a r c e l , 

J e s s i e ' s p a r c e l , and p a r c e l s 1, 2, and 3. The e v i d e n c e f u r t h e r 

e s t a b l i s h e d t h a t , i n 1951, Horace G r e e l e y N e l s o n s u b d i v i d e d 

h i s l a n d and conveyed i t t o h i s c h i l d r e n . The e v i d e n c e a l s o 

e s t a b l i s h e d t h a t , b e f o r e Horace G r e e l e y N e l s o n s u b d i v i d e d h i s 

l a n d and conveyed i t t o h i s c h i l d r e n , he had f e n c e d i n an area 

on what i s now p a r c e l 1 t o use as a cow p a s t u r e ("the cow 

p a s t u r e " ) . 

Wanda Sue and her w i t n e s s e s t e s t i f i e d t h a t , a f t e r her and 

D i e d r i ' s f a t h e r , Rudolph L i n d s e y , a c q u i r e d t i t l e t o the p a r c e l 

now owned by Wanda Sue i n 1957, he made e x c l u s i v e use of the 

cow p a s t u r e f o r p a s t u r i n g h i s cows u n t i l he d i e d i n 1992. 

However, H o l l i m a n , one of the owners of p a r c e l 1, t e s t i f i e d 

t h a t her g r a n d f a t h e r had a l s o used the cow p a s t u r e f o r 

p a s t u r i n g cows u n t i l the 1960's, and Mary White, one of the 

5 



2100491 

owners of p a r c e l 2, t e s t i f i e d t h a t her f a m i l y had a l s o used 

the cow p a s t u r e f o r p a s t u r i n g l i v e s t o c k u n t i l 1974. Moreover, 

H o l l i m a n t e s t i f i e d t h a t , d e s p i t e Wanda Sue's f a t h e r ' s use of 

the cow p a s t u r e , her f a m i l y c o n s i d e r e d the cow p a s t u r e t o be 

t h e i r l a n d and t h a t t h e y had not t o l d Wanda Sue's f a t h e r t o 

remove h i s cows from the cow p a s t u r e "because everybody j u s t 

worked t o g e t h e r . " H o l l i m a n f u r t h e r t e s t i f i e d t h a t , upon 

Rudolph L i n d s e y ' s death i n 1992, h i s f a m i l y removed h i s cows 

from the cow p a s t u r e and t h a t h i s f a m i l y had not made 

co n t i n u o u s use of the cow p a s t u r e t h e r e a f t e r . Wanda Sue 

contended a t t r i a l and contends b e f o r e t h i s c o u r t t h a t , by 

v i r t u e of the h y b r i d form of adverse p o s s e s s i o n a p p l i c a b l e i n 

b o u n d a r y - l i n e d i s p u t e s , her f a t h e r a c q u i r e d ownership of the 

cow p a s t u r e by making e x c l u s i v e use of i t f o r 10 y e a r s . Thus, 

a c c o r d i n g t o Wanda Sue, the s o u t h e r n and western fence l i n e s 

of the cow p a s t u r e now c o n s t i t u t e a p o r t i o n of the common 

boundary l i n e s e p a r a t i n g her p a r c e l from p a r c e l 1. The owners 

of p a r c e l 1 contend t h a t Rudolph L i n d s e y d i d not a d v e r s e l y 

p o ssess the cow p a s t u r e and t h a t the q u a r t e r - q u a r t e r s e c t i o n 

l i n e s t i l l c o n s t i t u t e s the e n t i r e common boundary l i n e 

s e p a r a t i n g Wanda Sue's p a r c e l from p a r c e l 1. 
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A g r a v e l road runs southwestward a c r o s s the cow p a s t u r e 

from County Road 100 t o D i e d r i ' s p a r c e l , which i s l o c a t e d 

s o u t h of p a r c e l 1. D i e d r i began u s i n g the g r a v e l road as a 

driveway a p p r o x i m a t e l y 4 years b e f o r e t r i a l . When the 

c o m p l a i n t commencing t h i s a c t i o n was f i l e d , she was a j o i n t 

owner of the p a r c e l now owned by Wanda Sue and, l i k e Wanda 

Sue, c l a i m e d t o own the cow p a s t u r e by v i r t u e of her f a t h e r ' s 

a l l e g e d adverse p o s s e s s i o n of i t . However, when she conveyed 

her i n t e r e s t i n the p a r c e l a b u t t i n g the n o r t h boundary of 

p a r c e l 1 t o Wanda Sue on May 7, 2009, D i e d r i conveyed t o Wanda 

Sue any r i g h t D i e d r i might have had t o ownership of the cow 

p a s t u r e by adverse p o s s e s s i o n , and she d i d not p l e a d a 

s e p a r a t e c l a i m s e e k i n g a d e t e r m i n a t i o n t h a t she had a r i g h t t o 

use the g r a v e l road t h a t runs a c r o s s the cow p a s t u r e from 

County Road 100 t o her p a r c e l . 

Wanda Sue contended a t t r i a l t h a t the common boundary 

l i n e s e p a r a t i n g her p a r c e l from p a r c e l s 2 and 3 had been moved 

from the q u a r t e r - q u a r t e r s e c t i o n l i n e t o 1 of 3 a l t e r n a t i v e 

l o c a t i o n s by v i r t u e of the h y b r i d form of adverse p o s s e s s i o n 

a p p l i c a b l e i n b o u n d a r y - l i n e d i s p u t e s . F i r s t , she contended 

t h a t the common boundary l i n e had been moved t o a l i n e we w i l l 
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r e f e r t o as " t h e pea-patch l i n e . " Wanda Sue contended t h a t the 

common boundary l i n e had been moved t o the pea-patch l i n e by 

v i r t u e of her f a m i l y ' s a l l e g e d l y making e x c l u s i v e use of the 

p o r t i o n s of p a r c e l 2 and 3 l o c a t e d n o r t h of the pea-patch l i n e 

f o r growing peas f o r more than 10 y e a r s . A l t h o u g h Wanda Sue 

i n t r o d u c e d e v i d e n c e i n d i c a t i n g t h a t the pea-patch l i n e was 

l o c a t e d c l o s e t o the W h i t e s ' house, which was l o c a t e d near the 

south boundary of p a r c e l 2, she d i d not i n t r o d u c e e v i d e n c e 

e s t a b l i s h i n g the p r e c i s e l o c a t i o n of the pea-patch l i n e . 

Moreover, Mary White t e s t i f i e d t h a t her f a m i l y had a l s o grown 

peas i n the p o r t i o n of p a r c e l 2 where Wanda Sue and her 

w i t n e s s e s t e s t i f i e d t h a t Wanda Sue's f a m i l y had made e x c l u s i v e 

use of the pea p a t c h e s . I n a d d i t i o n , Mary White t e s t i f i e d t h a t 

t h e r e were p e r i o d s when mobile homes were l o c a t e d i n t h a t 

p o r t i o n of p a r c e l 2 and t h a t no one grew peas i n t h a t p o r t i o n 

of p a r c e l 2 when the mobile homes were p r e s e n t . 

Second, Wanda Sue contended t h a t the common boundary l i n e 

c o u l d be d e t e r m i n e d by p r o j e c t i n g an i m a g i n a r y l i n e ("the 

p r o j e c t e d i m a g i n a r y l i n e " ) a c r o s s p a r c e l s 2 and 3 on the same 

b e a r i n g as the south fence of the cow p a s t u r e , which i s 

l o c a t e d on p a r c e l 1 and i s on the o t h e r s i d e of County Road 
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100. However, she d i d not i n t r o d u c e any evi d e n c e i n d i c a t i n g 

t h a t the p r o j e c t e d i m a g i n a r y l i n e c o i n c i d e d w i t h any landmarks 

or the demarcation l i n e of any use her f a m i l y had made of 

p a r c e l s 2 and 3. 

T h i r d , Wanda Sue contended t h a t her mother had fe n c e d i n 

an area on p a r c e l s 2 and 3 i n 1993 and had made e x c l u s i v e use 

of t h a t area as a ho r s e p a s t u r e ("the horse p a s t u r e " ) s i n c e 

then and, t h e r e f o r e , t h a t the south fence l i n e of the horse 

p a s t u r e ("the h o r s e - p a s t u r e l i n e " ) had become the common 

boundary l i n e s e p a r a t i n g her p a r c e l from p a r c e l s 2 and 3 by 

v i r t u e of the h y b r i d form of adverse p o s s e s s i o n a p p l i c a b l e i n 

b o u n d a r y - l i n e d i s p u t e s . 

When D i e d r i conveyed her i n t e r e s t i n the p a r c e l a b u t t i n g 

the n o r t h b o u n d a r i e s of p a r c e l s 2 and 3 t o Wanda Sue on May 7, 

2009, she conveyed t o Wanda Sue any r i g h t D i e d r i might have 

had t o ownership of any p o r t i o n of p a r c e l s 2 and 3 by adverse 

p o s s e s s i o n . 

F o l l o w i n g the t r i a l and h i s view of the l a n d , the t r i a l 

j u d g e , on November 12, 2010, e n t e r e d a judgment r u l i n g : 

" 1 . That the C o u r t f i n d s a l l i s s u e s i n f a v o r of 
the Defendants and a g a i n s t [Wanda Sue and D i e d r i ] . 

" 2 . That the t r u e boundary l i n e s between the 
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p r o p e r t y of Defendants Amos A l d r i d g e , Syble 
A l d r i d g e , Sharon Faye H o l l i m a n , and S t a n l e y C r o w e l l , 
and [Wanda Sue] are those c o n t a i n e d i n the p r o p e r t y 
d e s c r i p t i o n i n [ t h o s e ] d e f e n d a n t s ' deed 

" 3 . That the t r u e boundary l i n e s between the 
p r o p e r t y of Mary N. White and C a r l D. White, and 
[Wanda Sue] are those c o n t a i n e d i n the p r o p e r t y 
d e s c r i p t i o n i n [ t h e W h i t e s ' ] deed 

" 4 . That the t r u e boundary l i n e s between the 
p r o p e r t y of Defendant L o u e l l a N e l s o n , and [Wanda 
Sue] are those c o n t a i n e d i n the p r o p e r t y d e s c r i p t i o n 
i n [Nelson's] deed 

By r u l i n g t h a t the t r u e boundary l i n e s s e p a r a t i n g Wanda 

Sue's p a r c e l from p a r c e l s 1, 2, and 3 were the boundary l i n e s 

c o n t a i n e d i n the l e g a l d e s c r i p t i o n s of the de f e n d a n t s ' deeds, 

the t r i a l judge r u l e d t h a t the l o c a t i o n of the t r u e common 

boundary l i n e s e p a r a t i n g Wanda Sue's p a r c e l from p a r c e l s 1, 2, 

and 3 was the q u a r t e r - q u a r t e r s e c t i o n l i n e r a t h e r than any of 

the l o c a t i o n s Wanda Sue had a s s e r t e d . The t r i a l judge d i d not 

e x p l a i n the r a t i o n a l e f o r h i s r u l i n g r e g a r d i n g Wanda Sue's 

c l a i m s e e k i n g a d e t e r m i n a t i o n of a b o u n d a r y - l i n e d i s p u t e , 

a l t h o u g h he d i d e x p l a i n the r a t i o n a l e f o r h i s r u l i n g r e g a r d i n g 

her c l a i m of adverse p o s s e s s i o n by p r e s c r i p t i o n . 

Wanda Sue and D i e d r i t i m e l y f i l e d a postjudgment motion, 

which the t r i a l judge d e n i e d on J a n u a r y 12, 2011. T h e r e a f t e r , 

Wanda Sue and D i e d r i t i m e l y a p p e a l e d t o t h i s c o u r t . Because we 
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l a c k e d j u r i s d i c t i o n , we t r a n s f e r r e d the appeal t o the supreme 

c o u r t , which t r a n s f e r r e d i t back t o us pu r s u a n t t o § 12-2-

7( 6 ) , A l a . Code 1975. 

Because the t r i a l judge r e c e i v e d e v i d e n c e ore tenus, our 

re v i e w i s governed by the f o l l o w i n g p r i n c i p l e s : 

"'"'[W]hen a t r i a l c o u r t hears ore tenus 
t e s t i m o n y , i t s f i n d i n g s on d i s p u t e d f a c t s are 
presumed c o r r e c t and i t s judgment based on those 
f i n d i n g s w i l l not be r e v e r s e d u n l e s s the judgment i s 
p a l p a b l y erroneous or m a n i f e s t l y u n j u s t . ' " ' Water  
Works & S a n i t a r y Sewer Bd. v. P a r k s , 977 So. 2d 440, 
443 ( A l a . 2007) ( q u o t i n g F a d a l l a v. F a d a l l a , 929 So. 
2d 429, 433 ( A l a . 2005), q u o t i n g i n t u r n P h i l p o t v. 
S t a t e , 843 So. 2d 122, 125 ( A l a . 2002)). '"The 
presumption of c o r r e c t n e s s , however, i s r e b u t t a b l e 
and may be overcome where t h e r e i s i n s u f f i c i e n t 
e v i d e n c e p r e s e n t e d t o the t r i a l c o u r t t o s u s t a i n i t s 
judgment."' Waltman v. R o w e l l , 913 So. 2d 1083, 1086 
(A l a . 2005) ( q u o t i n g Dennis v. Dobbs, 474 So. 2d 77, 
79 ( A l a . 1985)). ' A d d i t i o n a l l y , the ore tenus r u l e 
does not ext e n d t o c l o a k w i t h a pr e s u m p t i o n of 
c o r r e c t n e s s a t r i a l judge's c o n c l u s i o n s of law or 
the i n c o r r e c t a p p l i c a t i o n of law t o the f a c t s . ' 
Waltman v. R o w e l l , 913 So. 2d a t 1086." 

R e t a i l D evelopers of Alabama, LLC v. E a s t Gadsden G o l f Club, 

I n c . , 985 So. 2d 924, 929 ( A l a . 2007). 

As a t h r e s h o l d m a t t e r , we note t h a t , because D i e d r i had 

conveyed her i n t e r e s t i n the p a r c e l a b u t t i n g the n o r t h 

b o u n d a r i e s of p a r c e l s 1, 2, and 3 t o Wanda Sue the day b e f o r e 

t r i a l and had thus conveyed t o Wanda Sue any ownership 
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i n t e r e s t i n p a r c e l s 1, 2, and 3 D i e d r i might have had by 

v i r t u e of adverse p o s s e s s i o n b e f o r e t r i a l , D i e d r i was not 

a g g r i e v e d by the judgment e n t e r e d i n t h i s a c t i o n . A p a r t y t h a t 

i s not a g g r i e v e d by a t r i a l c o u r t ' s judgment l a c k s s t a n d i n g t o 

app e a l from t h a t judgment, and t h i s c o u r t l a c k s j u r i s d i c t i o n 

over such an a p p e a l . See Buco B l d g . C o n s t r u c t o r s , I n c . v.  

Mayer E l e c . Supply Co., 960 So. 2d 707, 711-12 ( A l a . C i v . App. 

2006). A c c o r d i n g l y , we conclude t h a t , because D i e d r i was not 

a g g r i e v e d by the judgment i n t h i s a c t i o n , we l a c k j u r i s d i c t i o n 

over the appeal i n s o f a r as she p u r p o r t s t o a p p e a l t h a t 

judgment, and, t h e r e f o r e , we d i s m i s s the ap p e a l w i t h r e s p e c t 

to D i e d r i . 

Wanda Sue f i r s t argues t h a t the t r i a l judge e r r e d by 

i n t e r p r e t i n g the Rule 15(b) amendment of her c o m p l a i n t , which 

added a c l a i m of adverse p o s s e s s i o n by p r e s c r i p t i o n , as 

s u p e r s e d i n g her c l a i m s e e k i n g a d e t e r m i n a t i o n of a boundary-

l i n e d i s p u t e , which she had s t a t e d i n her o r i g i n a l c o m p l a i n t . 

A c c o r d i n g t o Wanda Sue, t h i s was e r r o r because, she says, the 

amendment c l e a r l y i n d i c a t e d t h a t i t was adding the c l a i m of 

adverse p o s s e s s i o n by p r e s c r i p t i o n and d i d not i n d i c a t e t h a t 

t h a t c l a i m was i n t e n d e d t o supersede her c l a i m s e e k i n g a 
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d e t e r m i n a t i o n of a b o u n d a r y - l i n e d i s p u t e . However, the t r i a l 

judge's judgment c o n t a i n e d e x p r e s s r u l i n g s d e t e r m i n i n g t h a t 

the t r u e boundary l i n e s s e p a r a t i n g Wanda Sue's p a r c e l from 

p a r c e l s 1, 2, and 3 were the boundary l i n e s d e s c r i b e d i n the 

de f e n d a n t s ' deeds. As noted above, by r u l i n g t h a t the t r u e 

boundary l i n e s s e p a r a t i n g Wanda Sue's p a r c e l from p a r c e l s 1, 

2, and 3 were the boundary l i n e s d e s c r i b e d i n the d e f e n d a n t s ' 

deeds, the t r i a l judge r u l e d t h a t the l o c a t i o n of the t r u e 

common boundary l i n e s e p a r a t i n g Wanda Sue's p a r c e l from 

p a r c e l s 1, 2, and 3 was the q u a r t e r - q u a r t e r s e c t i o n l i n e 

r a t h e r than any of the l o c a t i o n s Wanda Sue had a s s e r t e d . Those 

ex p r e s s r u l i n g s e v i d e n c e the t r i a l judge's i n t e n t t o 

a d j u d i c a t e Wanda Sue's c l a i m s e e k i n g a d e t e r m i n a t i o n of a 

b o u n d a r y - l i n e d i s p u t e . See Rule 5 8 ( b ) , A l a . R. C i v . P. ("A 

w r i t t e n o r d e r or a judgment w i l l be s u f f i c i e n t i f i t i s s i g n e d 

or i n i t i a l e d by the judge ... and i n d i c a t e s an i n t e n t i o n t o 

a d j u d i c a t e , c o n s i d e r i n g the whole r e c o r d , and i f i t i n d i c a t e s 

the substance of the a d j u d i c a t i o n . " ) . Had the t r i a l judge 

i n t e n d e d t o r u l e r e g a r d i n g Wanda Sue's c l a i m of adverse 

p o s s e s s i o n by p r e s c r i p t i o n o n l y , h i s r u l i n g " [ t ] h a t the Court 

f i n d s a l l i s s u e s i n f a v o r of the Defendants and a g a i n s t [Wanda 
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Sue and D i e d r i ] " would have been s u f f i c i e n t w i t h o u t h i s 

a d d i t i o n a l r u l i n g s d e t e r m i n i n g the l o c a t i o n of the boundary 

l i n e s s e p a r a t i n g Wanda Sue's p a r c e l from p a r c e l s 1, 2, and 3. 

A l t h o u g h the t r i a l judge's judgment d i d not e x p l a i n the 

r a t i o n a l e f o r h i s r u l i n g s r e g a r d i n g Wanda Sue's c l a i m s e e k i n g 

a d e t e r m i n a t i o n of a b o u n d a r y - l i n e d i s p u t e , he was not 

r e q u i r e d t o e x p l a i n the r a t i o n a l e f o r those r u l i n g s . See Rule 

58(b) and Rule 5 2 ( a ) , A l a . R. C i v . P. ("In a l l a c t i o n s t r i e d 

upon the f a c t s w i t h o u t a j u r y the c o u r t may upon w r i t t e n 

r e q u e s t and s h a l l when r e q u i r e d by s t a t u t e , f i n d the f a c t s 

s p e c i a l l y and s t a t e s e p a r a t e l y i t s c o n c l u s i o n s of law th e r e o n 

(emphasis added)). Consequently, the t r i a l judge's 

e x p r e s s r u l i n g s d e t e r m i n i n g the l o c a t i o n of the t r u e boundary 

l i n e s s e p a r a t i n g Wanda Sue's p a r c e l from p a r c e l s 1, 2, and 3 

r e f u t e s Wanda Sue's argument t h a t he t r e a t e d the c l a i m of 

adverse p o s s e s s i o n by p r e s c r i p t i o n added by her Rule 15(b) 

amendment as h a v i n g superseded her c l a i m s e e k i n g a 

d e t e r m i n a t i o n of a b o u n d a r y - l i n e d i s p u t e . T h e r e f o r e , we f i n d 

no m e r i t i n t h a t argument. 

Wanda Sue next argues t h a t the t r i a l judge e r r e d because, 

she says, he det e r m i n e d t h a t she had t o prove adverse 
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p o s s e s s i o n f o r 20 years i n o r d e r t o p r e v a i l on her c l a i m 

s e e k i n g a d e t e r m i n a t i o n of a b o u n d a r y - l i n e d i s p u t e . T h i s was 

e r r o r , Wanda Sue says, because the h y b r i d form of adverse 

p o s s e s s i o n a p p l i c a b l e i n b o u n d a r y - l i n e d i s p u t e s , which 

r e q u i r e s adverse p o s s e s s i o n f o r o n l y 10 y e a r s , a p p l i e d t o her 

c l a i m s e e k i n g a d e t e r m i n a t i o n of a b o u n d a r y - l i n e d i s p u t e . In 

K e r l i n v. Tensaw Land & Timber Co., 390 So. 2d 616, 618 ( A l a . 

1980), the supreme c o u r t s t a t e d : 

"Boundary d i s p u t e s are s u b j e c t t o a unique s e t 
of r e q u i r e m e n t s t h a t i s a h y b r i d of the elements of 
adverse p o s s e s s i o n by p r e s c r i p t i o n and s t a t u t o r y 
adverse p o s s e s s i o n . ... In a boundary d i s p u t e , the 
coterminous landowners may a l t e r the boundary l i n e 
between t h e i r t r a c t s of l a n d by agreement p l u s 
p o s s e s s i o n f o r t e n y e a r s , or by adverse p o s s e s s i o n 
f o r t e n y e a r s . " 

As noted above, a l t h o u g h the t r i a l judge e x p l a i n e d the 

r a t i o n a l e f o r h i s r u l i n g i n f a v o r of the defendants w i t h 

r e s p e c t t o Wanda Sue's c l a i m of adverse p o s s e s s i o n by 

p r e s c r i p t i o n , he d i d not e x p l a i n the r a t i o n a l e f o r h i s r u l i n g 

w i t h r e s p e c t t o Wanda Sue's c l a i m s e e k i n g a d e t e r m i n a t i o n of 

a b o u n d a r y - l i n e d i s p u t e . The t r i a l judge's judgment i n d i c a t e s 

t h a t the t r i a l judge p r o p e r l y r e q u i r e d p r o o f of adverse 

p o s s e s s i o n f o r 20 years i n a d j u d i c a t i n g Wanda Sue's c l a i m of 

adverse p o s s e s s i o n by p r e s c r i p t i o n ; however, i t does not 
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i n d i c a t e t h a t the t r i a l judge e r r o n e o u s l y r e q u i r e d p r o o f of 

adverse p o s s e s s i o n f o r 20 years i n a d j u d i c a t i n g Wanda Sue's 

c l a i m s e e k i n g a d e t e r m i n a t i o n of a b o u n d a r y - l i n e d i s p u t e . 

"'An a p p e l l a t e c o u r t does not presume e r r o r ; the 
a p p e l l a n t has the a f f i r m a t i v e duty of showing e r r o r . 
P e r k i n s v. P e r k i n s , 465 So. 2d 414 ( A l a . C i v . App. 
1984). A p p e l l a t e r e v i e w i s l i m i t e d t o the r e c o r d and 
cannot be a l t e r e d by statements i n b r i e f s . B e c h t e l  
v. Crown C e n t r a l P e t r o l e u m Corp., 451 So. 2d 793 
(A l a . 1984). E r r o r a s s e r t e d on ap p e a l must be 
a f f i r m a t i v e l y demonstrated by the r e c o r d . I f the 
r e c o r d does not d i s c l o s e the f a c t s upon which the 
a s s e r t e d e r r o r i s based, the e r r o r may not be 
c o n s i d e r e d on a p p e a l . L i b e r t y Loan Corp. of Gadsden  
v. W i l l i a m s , 406 So. 2d 988 ( A l a . C i v . App. 1981).'" 

Dudley v. Dudley, 85 So. 3d 1043, 1048 ( A l a . C i v . App. 2011) 

(q u o t i n g Greer v. Greer, 624 So. 2d 1076, 1077 ( A l a . C i v . App. 

1993)). A c c o r d i n g l y , because the r e c o r d does not e s t a b l i s h 

t h a t the t r i a l judge e r r o n e o u s l y r e q u i r e d p r o o f of adverse 

p o s s e s s i o n f o r 20 years i n a d j u d i c a t i n g Wanda Sue's c l a i m 

s e e k i n g a d e t e r m i n a t i o n of a b o u n d a r y - l i n e d i s p u t e , we cannot 

r e v e r s e the t r i a l judge's judgment on the b a s i s of t h a t 

a l l e g e d e r r o r . I d . 

Wanda Sue next argues t h a t the t r i a l judge e r r e d i n 

c o n c l u d i n g t h a t she had f a i l e d t o prove the elements of the 

h y b r i d form of adverse p o s s e s s i o n a p p l i c a b l e i n b o u n d a r y - l i n e 

d i s p u t e s w i t h r e s p e c t t o the horse p a s t u r e because, she says, 
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she p r o v e d t h a t her f a m i l y e r e c t e d the fence e n c l o s i n g the 

horse p a s t u r e i n 1993 and a d v e r s e l y p o s s e s s e d the horse 

p a s t u r e by u s i n g i t t o p a s t u r e her f a m i l y ' s h o rses f o r the 

next 15 y e a r s . As noted above, the t r i a l judge d i d not e x p l a i n 

the r a t i o n a l e f o r h i s r u l i n g s r e g a r d i n g Wanda Sue's c l a i m 

s e e k i n g a d e t e r m i n a t i o n of a b o u n d a r y - l i n e d i s p u t e , and he 

made no s p e c i f i c f i n d i n g s of f a c t r e g a r d i n g t h a t c l a i m . 

Because the t r i a l judge made no s p e c i f i c f i n d i n g s of f a c t 

r e g a r d i n g t h a t c l a i m , we must assume t h a t the t r i a l judge made 

those f i n d i n g s t h a t would be n e c e s s a r y t o sup p o r t h i s judgment 

w i t h r e s p e c t t o t h a t c l a i m . See Transamerica Commercial F i n .  

Corp. v. AmSouth Bank, N.A., 608 So. 2d 375, 378 ( A l a . 1993) . 

Under the ore tenus r u l e , a l l i m p l i c i t f i n d i n g s of f a c t 

n e c e s s a r y t o sup p o r t the t r i a l judge's judgment w i t h r e s p e c t 

t o t h a t c l a i m c a r r y a presumption of c o r r e c t n e s s and w i l l not 

be h e l d t o be erroneous u n l e s s t h e y are p l a i n l y and p a l p a b l y 

wrong. I d . Moreover, " ' [ i ] n ore tenus p r o c e e d i n g s the t r i a l 

c o u r t i s the s o l e judge of the f a c t s and of the c r e d i b i l i t y of 

w i t n e s s e s , ' and 'we are r e q u i r e d t o re v i e w the ev i d e n c e i n a 

l i g h t most f a v o r a b l e t o the p r e v a i l i n g p a r t [ i e s ] . ' " 

A r c h i t e c t u r a , I n c . v. M i l l e r , 769 So. 2d 330, 332 ( A l a . C i v . 
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App. 2000) ( q u o t i n g D r i v e r v. H i c e , 618 So. 2d 129, 131 ( A l a . 

C i v . App. 1993)). 

There was some t e s t i m o n y t h a t the fence e n c l o s i n g the 

horse p a s t u r e was e r e c t e d as e a r l y as 1993; however, Gary 

T i d w e l l , an employee of the F a y e t t e County Road Department, 

t e s t i f i e d t h a t i n 2001 or 2002 he had gone t o Wanda Sue's 

p a r c e l t o bury a dead horse and t h a t the fence e n c l o s i n g the 

horse p a s t u r e d i d not e x i s t t hen. Thus, based on T i d w e l l ' s 

t e s t i m o n y , the t r i a l judge c o u l d have found t h a t the fence 

e n c l o s i n g the ho r s e p a s t u r e was not e r e c t e d b e f o r e 2001 or 

2002 and, t h e r e f o r e , t h a t Wanda Sue's f a m i l y had not used the 

horse p a s t u r e t o p a s t u r e her f a m i l y ' s horses f o r the 10-year 

p e r i o d r e q u i r e d t o prove the h y b r i d form of adverse p o s s e s s i o n 

a p p l i c a b l e i n b o u n d a r y - l i n e d i s p u t e s . We must assume t h a t the 

t r i a l judge made t h a t i m p l i c i t f i n d i n g because i t s u p p o r t s h i s 

judgment r e g a r d i n g Wanda Sue's c l a i m s e e k i n g a d e t e r m i n a t i o n 

of a b o u n d a r y - l i n e d i s p u t e , and we cannot h o l d t h a t t h a t 

i m p l i c i t f i n d i n g i s erroneous because i t i s s u p p o r t e d by 

c r e d i b l e e v i d e n c e . See Tran s a m e r i c a , s u p r a . A c c o r d i n g l y , we 

cannot r e v e r s e the t r i a l judge's r u l i n g r e g a r d i n g Wanda Sue's 

c l a i m s e e k i n g a d e t e r m i n a t i o n of a b o u n d a r y - l i n e d i s p u t e 
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i n s o f a r as he r u l e d t h a t the h o r s e - p a s t u r e l i n e was not the 

t r u e boundary l i n e s e p a r a t i n g Wanda Sue's p a r c e l from p a r c e l s 

2 and 3. 

Wanda Sue next argues t h a t the t r i a l judge e r r e d i n 

c o n c l u d i n g t h a t she had f a i l e d t o prove the elements of the 

h y b r i d form of adverse p o s s e s s i o n a p p l i c a b l e i n b o u n d a r y - l i n e 

d i s p u t e s w i t h r e s p e c t t o the cow p a s t u r e . In Rountree v. 

Jackson, 242 A l a . 190, 193-94, 4 So. 2d 743, 746 (1941), the 

supreme c o u r t s t a t e d : 

"In e s t a b l i s h i n g adverse p o s s e s s i o n as between 
coterminous owners, the c o n t r o l l i n g f a c t i s one of  
i n t e n t i o n . There must be an i n t e n t i o n t o c l a i m the 
l a n d up t o the boundary. Mere p o s s e s s i o n i s not a 
s u f f i c i e n t b a s i s f o r adverse p o s s e s s i o n . M cLester  
B u i l d i n g Co. v. Upchurch, 180 A l a . 23, 60 So. 173 
[ ( 1 9 1 2 ) ] ; Bates v. Southern R. Co., 222 A l a . 445, 
133 So. 39 [ ( 1 9 3 1 ) ] ; Smith e t a l . v. Cook, 220 A l a . 
338, 124 So. 898 [ ( 1 9 2 9 ) ] ; Hess v. Rudder, 117 A l a . 
525, 23 So. 136, 67 Am.St.Rep. 182 [ ( 1 8 9 8 ) ] ; 
Barbaree v. F l o w e r s , 239 A l a . 510, 196 So. 111 
[ ( 1 9 4 0 ) ] . 

"I n Hess v. Rudder, 117 A l a . 525, 528, 23 So. 
136 s u p r a , the r u l e l o n g adhered t o i n t h i s 
j u r i s d i c t i o n i s s t a t e d as f o l l o w s : 'We have 
f r e q u e n t l y had o c c a s i o n t o c o n s i d e r the q u e s t i o n as 
to when the p o s s e s s i o n of a coterminous landowner 
becomes adverse t o h i s ne i g h b o r , and t o determine 
the r u l e a p p l i c a b l e t o the f a c t s of p a r t i c u l a r 
c a s e s . P o s s e s s i o n , t o be adverse, must be h e l d under  
a c l a i m of r i g h t , and t h e r e can be no adverse  
p o s s e s s i o n w i t h o u t an i n t e n t i o n t o c l a i m t i t l e . 
Hence i t i s e s s e n t i a l t o the p r o p e r d e t e r m i n a t i o n of 

19 



2100491 

the c h a r a c t e r of the p o s s e s s i o n t o c o n s i d e r the 
i n t e n t i o n w i t h which i t was t aken and h e l d . I f one 
o c c u p i e s l a n d up t o a c e r t a i n f e n c e , because he 
b e l i e v e s t h a t t o be the l i n e of h i s l a n d , but not 
h a v i n g any i n t e n t i o n t o c l a i m up t o the f e n c e , i f i t 
s h o u l d be beyond the l i n e , the i n t e n t t o c l a i m t i t l e 
does not e x i s t c o i n c i d e n t w i t h the p o s s e s s i o n , and 
the p o s s e s s i o n up t o the fence i s not, t h e r e f o r e , 
a dverse. Where, however, the coterminous owners 
agree upon a l i n e as the d i v i d i n g l i n e , and occupy 
up t o i t , or when one of them b u i l d s a fence as the  
d i v i d i n g l i n e , and o c c u p i e s and c l a i m s t o i t as  
such, w i t h knowledge of such c l a i m by the o t h e r , the 
c l a i m i s p r e s u m p t i v e l y h o s t i l e , and the p o s s e s s i o n  
a d v e r s e . ' " 

In the p r e s e n t case, the u n d i s p u t e d e v i d e n c e e s t a b l i s h e d 

t h a t Horace G r e e l e y N e l s o n , a common a n c e s t o r of Wanda Sue, 

D i e d r i , J e s s i e , and the d e f e n d a n t s , had owned Wanda Sue's 

p a r c e l , D i e d r i ' s p a r c e l , J e s s i e ' s p a r c e l , and p a r c e l s 1, 2, 

and 3 b e f o r e 1951 and t h a t , d u r i n g the p e r i o d he owned a l l of 

t h a t l a n d , he had e r e c t e d the fence e n c l o s i n g the cow p a s t u r e 

f o r the purpose of c r e a t i n g a cow p a s t u r e r a t h e r than f o r the 

purpose of c r e a t i n g a boundary f e n c e . Wanda Sue t e s t i f i e d 

t h a t , i n 1957, a f t e r Horace G r e e l e y N e l s o n had s u b d i v i d e d h i s 

l a n d and conveyed i t t o h i s c h i l d r e n , her f a t h e r began 

p a s t u r i n g h i s cows i n the cow p a s t u r e , t h a t h i s use of the cow 

p a s t u r e was e x c l u s i v e , and t h a t he c l a i m e d ownership of the 

cow p a s t u r e . She f u r t h e r t e s t i f i e d t h a t her f a t h e r c o n t i n u e d 
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t o p a s t u r e h i s cows i n the cow p a s t u r e u n t i l he d i e d i n 1992. 

I t i s u n d i s p u t e d t h a t Wanda Sue's f a m i l y removed her f a t h e r ' s 

cows from the cow p a s t u r e upon h i s death i n 1992 and t h a t her 

f a m i l y d i d not use the cow p a s t u r e c o n t i n u o u s l y t h e r e a f t e r . 

C o n t r a d i c t i n g Wanda Sue's t e s t i m o n y , H o l l i m a n t e s t i f i e d t h a t 

her g r a n d f a t h e r had a l s o p a s t u r e d cows i n the cow p a s t u r e 

u n t i l the 1960's, and Mary White t e s t i f i e d t h a t her f a m i l y had 

a l s o p a s t u r e d l i v e s t o c k i n the cow p a s t u r e u n t i l 1974. 

Moreover, H o l l i m a n t e s t i f i e d t h a t her f a m i l y c o n s i d e r e d the 

cow p a s t u r e t o be t h e i r l a n d w h i l e Wanda Sue's f a t h e r used i t 

f o r p a s t u r i n g h i s cows and t h a t t h e y had not t o l d Wanda Sue's 

f a t h e r t o remove h i s cows from the cow p a s t u r e "because 

everybody j u s t worked t o g e t h e r . " I t was u n d i s p u t e d t h a t Wanda 

Sue's f a m i l y , H o l l i m a n ' s f a m i l y , and Mary White's f a m i l y are 

a l l r e l a t e d . The t r i a l judge c o u l d have found from the 

c o n f l i c t i n g e v i d e n c e t h a t , a f t e r Horace G r e e l e y N e l s o n 

s u b d i v i d e d h i s l a n d and conveyed i t t o h i s c h i l d r e n i n 1951, 

H o l l i m a n ' s f a m i l y used the cow p a s t u r e f o r p a s t u r i n g cows but 

a l s o a l l o w e d Wanda Sue's f a m i l y and Mary White's f a m i l y t o 

p a s t u r e l i v e s t o c k i n the cow p a s t u r e . Moreover, the t r i a l 

judge c o u l d have found t h a t Wanda Sue's f a t h e r d i d not c l a i m 
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ownership of the cow p a s t u r e as e v i d e n c e d by H o l l i m a n ' s and 

Mary White's f a m i l i e s ' use of the cow p a s t u r e , the removal of 

Wanda Sue's f a t h e r ' s cows from the cow p a s t u r e upon Wanda 

Sue's f a t h e r ' s death, and the f a i l u r e of Wanda Sue's f a m i l y t o 

make c o n t i n u o u s use of the cow p a s t u r e t h e r e a f t e r . A l t h o u g h 

Wanda Sue t e s t i f i e d t h a t her f a t h e r had made e x c l u s i v e use of 

the cow p a s t u r e from 1957 u n t i l h i s death i n 1992 and t h a t he 

had c l a i m e d ownership of the cow p a s t u r e , the t r i a l judge, as 

the s o l e judge of the f a c t s and the c r e d i b i l i t y of the 

w i t n e s s e s , c o u l d p r o p e r l y have r e j e c t e d t h a t t e s t i m o n y as 

l a c k i n g c r e d i b i l i t y . See A r c h i t e c t u r e , s u p r a . Thus, the t r i a l 

judge c o u l d have found t h a t Wanda Sue's f a t h e r ' s use of the 

cow p a s t u r e was not adverse because he d i d not i n t e n d t o c l a i m 

ownership of i t when he used i t . See Rountree, s u p r a . We must 

assume t h a t the t r i a l judge made those i m p l i c i t f i n d i n g s 

because they s u p p o r t h i s judgment r e g a r d i n g Wanda Sue's c l a i m 

s e e k i n g a d e t e r m i n a t i o n of a b o u n d a r y - l i n e d i s p u t e , and we 

cannot h o l d t h a t those i m p l i c i t f i n d i n g s are erroneous because 

they are s u p p o r t e d by c r e d i b l e e v i d e n c e . See Tran s a m e r i c a , 

s u p r a . 

Wanda Sue next argues t h a t the t r i a l judge e r r e d i n 
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r u l i n g t h a t she had f a i l e d t o prove her c l a i m of adverse 

p o s s e s s i o n by p r e s c r i p t i o n w i t h r e s p e c t t o the cow p a s t u r e 

because, she says, the t r i a l judge based t h a t r u l i n g on h i s 

erroneous f i n d i n g t h a t the s o u t h e r n and western fence l i n e s of 

the cow p a s t u r e d i d not c o n s t i t u t e a b o u n d a r y - l i n e f e n c e . The 

p e r t i n e n t p o r t i o n of the t r i a l judge's judgment s t a t e s : 

"On the west s i d e of the county road ( P a r c e l 
One) [Wanda Sue and D i e d r i ] c l a i m t h a t the boundary 
i s the fence or fence l i n e as s e t out on Mr. 
Mc[C]raw's p l a t . [Wanda Sue and D i e d r i ] o f f e r e d 
t e s t i m o n y t h a t the fence had been a c c e p t e d as the 
boundary l i n e and t h a t [Wanda Sue and D i e d r i ' s ] 
p r e d e c e s s o r i n t i t l e , t h e i r f a t h e r , had used the 
p r o p e r t y as a p a s t u r e t o the e x c l u s i o n of defendants 
and t h e i r p r e d e c e s s o r s i n t i t l e . Defendants o f f e r e d  
t e s t i m o n y c o n t r a d i c t i n g these c l a i m s but i t was 
u n d i s p u t e d t h a t the p r o p e r t y had not been 
c o n s i s t e n t l y used as a p a s t u r e s i n c e the death of 
[Wanda Sue and D i e d r i ' s ] f a t h e r . 

"The common p r e d e c e s s o r i n t i t l e of a l l p a r t i e s 
i s Horace G r e e l e y N e l s o n who owned a l l of the 
p r o p e r t y and d i v i d e d i t among h i s f a m i l y i n 1951. 
Th i s i s c r i t i c a l because the fence [Wanda Sue and 
D i e d r i ] c l a i m as the boundary l i n e on the [east] 
s i d e of P a r c e l One had been i n e x i s t e n c e f o r many 
years b e f o r e Mr. Nelson f i r s t d i v i d e d the p r o p e r t y . 
The fence was not e r e c t e d as a boundary but as a 
p a s t u r e fence and t h e r e was no i n t e n t t h a t the fence 
s e r v e as a boundary when o r i g i n a l l y e r e c t e d . 
M c A l l i s t e r v. Jones, 432 So. 2d 489 ( A l a . 1983) . 
[Wanda Sue and D i e d r i ] f a i l e d t o prove t h a t the 
p a s t u r e fence was e s t a b l i s h e d as a boundary l i n e or  
t h a t i t became a boundary l i n e a f t e r d i v i s i o n of the  
p r o p e r t y . " 
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(Emphasis added.) 

Wanda Sue argues t h a t the t r i a l judge e r r e d i n f i n d i n g 

t h a t the s o u t h e r n and western fence l i n e s of the cow p a s t u r e 

had not become a b o u n d a r y - l i n e fence a f t e r Horace G r e e l e y 

N e l s o n s u b d i v i d e d h i s l a n d and conveyed i t t o h i s c h i l d r e n i n 

1951 because, she sa y s , she i n t r o d u c e d s u b s t a n t i a l e v i d e n c e 

t e n d i n g t o prove t h a t the s o u t h e r n and western fence l i n e s of 

the cow p a s t u r e had i n d e e d become a b o u n d a r y - l i n e fence a f t e r 

Horace G r e e l e y Nelson s u b d i v i d e d h i s l a n d and conveyed i t t o 

h i s c h i l d r e n i n 1951. However, the t r i a l judge, as the s o l e 

judge of the f a c t s and the c r e d i b i l i t y of the w i t n e s s e s , c o u l d 

have found t h a t the t e s t i m o n y t e n d i n g t o prove t h a t the 

so u t h e r n and western fence l i n e s of the cow p a s t u r e had become 

a b o u n d a r y - l i n e fence a f t e r Horace G r e e l e y N e l s o n s u b d i v i d e d 

h i s l a n d and conveyed i t t o h i s c h i l d r e n was not c r e d i b l e . See  

A r c h i t e c t u r e , s u p r a . Moreover, as d i s c u s s e d above, based on 

the e v i d e n c e b e f o r e him, the t r i a l judge c o u l d have found 

t h a t , a l t h o u g h Wanda Sue's f a t h e r used the cow p a s t u r e , he d i d 

not c l a i m ownership of i t and, t h e r e f o r e , d i d not a d v e r s e l y 

possess i t . See Rountree, s u p r a . That same e v i d e n c e would 

su p p o r t a f i n d i n g t h a t Wanda Sue's f a t h e r d i d not c o n s i d e r the 
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so u t h e r n and western fence l i n e s of the cow p a s t u r e t o be a 

b o u n d a r y - l i n e f e n c e . A c c o r d i n g l y , the t r i a l judge's f i n d i n g 

t h a t the s o u t h e r n and western fence l i n e s had not become a 

b o u n d a r y - l i n e fence a f t e r Horace G r e e l e y Nelson s u b d i v i d e d h i s 

l a n d and conveyed i t t o h i s c h i l d r e n i s s u p p o r t e d by c r e d i b l e 

e v i d e n c e and, t h e r e f o r e , we cannot h o l d t h a t t h a t f i n d i n g i s 

e r r o n e o u s . See R e t a i l Developers of Alabama, 985 So. 2d a t 929 

("'"'[W]hen a t r i a l c o u r t hears ore tenus t e s t i m o n y , i t s 

f i n d i n g s on d i s p u t e d f a c t s are presumed c o r r e c t and i t s 

judgment based on those f i n d i n g s w i l l not be r e v e r s e d u n l e s s 

the judgment i s p a l p a b l y erroneous or m a n i f e s t l y u n j u s t . ' " ' " 

( q u o t i n g Water Works & S a n i t a r y Sewer Bd. v. P a r k s , 977 So. 2d 

440, 443 ( A l a . 2007), q u o t i n g i n t u r n F a d a l l a v. F a d a l l a , 929 

So. 2d 429, 433 ( A l a . 2005), q u o t i n g i n t u r n P h i l p o t v. S t a t e , 

843 So. 2d 122, 125 ( A l a . 2 0 0 2 ) ) ) . 

Wanda Sue next argues t h a t the t r i a l judge e r r e d i n 

c o n c l u d i n g t h a t she had f a i l e d t o prove the elements of 

adverse p o s s e s s i o n by p r e s c r i p t i o n w i t h r e s p e c t t o the horse 

p a s t u r e because, she says, she i n t r o d u c e d s u b s t a n t i a l e v i d e n c e 

t e n d i n g t o prove t h a t she had a d v e r s e l y p o s s e s s e d the p o r t i o n s 

of p a r c e l s 2 and 3 l o c a t e d n o r t h of the h o r s e - p a s t u r e l i n e by 
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p r o v i n g t h a t her f a t h e r had p l a n t e d peas t h e r e f o r more than 

20 y e ars b e f o r e the fence e n c l o s i n g the horse p a s t u r e was 

e r e c t e d . However, the evi d e n c e was i n c o n f l i c t r e g a r d i n g 

whether Wanda Sue's f a m i l y had made e x c l u s i v e use of t h a t area 

f o r growing peas b e f o r e the fence e n c l o s i n g the horse p a s t u r e 

was e r e c t e d . Wanda Sue and her w i t n e s s e s t e s t i f i e d t h a t Wanda 

Sue's f a m i l y had i n d e e d made e x c l u s i v e use of t h a t area f o r 

growing peas. However, Mary White t e s t i f i e d t h a t her f a m i l y 

had a l s o used t h a t area f o r growing peas and, t h u s , t h a t Wanda 

Sue's f a m i l y ' s use of t h a t area was not e x c l u s i v e , which i s an 

e s s e n t i a l element of a c l a i m of adverse p o s s e s s i o n by 

p r e s c r i p t i o n . See K e r l i n , 390 So. 2d a t 618 ("Adverse 

p o s s e s s i o n by p r e s c r i p t i o n r e q u i r e s a c t u a l , e x c l u s i v e , open, 

n o t o r i o u s and h o s t i l e p o s s e s s i o n under a c l a i m of r i g h t f o r a 

p e r i o d of twenty y e a r s . " (emphasis added)). The t r i a l judge, 

as the s o l e judge of the f a c t s and the c r e d i b i l i t y of the 

w i t n e s s e s c o u l d have found t h a t Mary White's t e s t i m o n y 

r e g a r d i n g t h a t i s s u e was c r e d i b l e and t h a t the c o n f l i c t i n g 

t e s t i m o n y of Wanda Sue and her w i t n e s s e s r e g a r d i n g t h a t i s s u e 

was not c r e d i b l e . See A r c h i t e c t u r e , s u p r a . Based on t h a t 

c r e d i b i l i t y d e t e r m i n a t i o n , the t r i a l judge c o u l d have found 
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t h a t Wanda Sue had f a i l e d t o prove t h a t her f a t h e r had 

a d v e r s e l y p o s s e s s e d the p o r t i o n s of p a r c e l s 2 and 3 n o r t h of 

the h o r s e - p a s t u r e l i n e by p l a n t i n g peas t h e r e f o r more than 20 

years b e f o r e the fence e n c l o s i n g the horse p a s t u r e was 

e r e c t e d . T h e r e f o r e , we f i n d no m e r i t i n Wanda Sue's argument 

t h a t the t r i a l judge e r r e d i n c o n c l u d i n g t h a t she had not 

pro v e d the elements of adverse p o s s e s s i o n by p r e s c r i p t i o n w i t h 

r e s p e c t t o the horse p a s t u r e . 

Wanda Sue next argues t h a t the t r i a l judge e r r e d i n 

c o n c l u d i n g t h a t she had f a i l e d t o prove the elements of 

adverse p o s s e s s i o n by p r e s c r i p t i o n w i t h r e s p e c t t o the cow 

p a s t u r e . However, as e x p l a i n e d above, t h e r e was c r e d i b l e 

e v i d e n c e t h a t would su p p o r t a f i n d i n g t h a t , a l t h o u g h Wanda 

Sue's f a t h e r used the cow p a s t u r e , he d i d not c l a i m t o own 

the cow p a s t u r e and, t h e r e f o r e , t h a t he d i d not a d v e r s e l y 

p o ssess i t . See Rountree, su p r a . T h e r e f o r e , we f i n d no m e r i t 

i n Wanda Sue's argument t h a t the t r i a l c o u r t e r r e d i n 

c o n c l u d i n g t h a t she had f a i l e d t o prove the elements of 

adverse p o s s e s s i o n by p r e s c r i p t i o n w i t h r e s p e c t t o the cow 

p a s t u r e . 

F i n a l l y , Wanda Sue argues t h a t the t r i a l judge e r r e d i n 
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v i e w i n g the l a n d w i t h o u t the p a r t i e s ' c o u n s e l b e i n g p r e s e n t . 

However, the o n l y l e g a l a u t h o r i t y Wanda Sue c i t e s i n sup p o r t 

of t h a t argument i s the f i r s t sentence of Rule 4 3 ( a ) , A l a . R. 

C i v . P., which p r o v i d e s t h a t " [ i ] n a l l t r i a l s the t e s t i m o n y of 

w i t n e s s e s s h a l l be taken o r a l l y i n open c o u r t , u n l e s s 

o t h e r w i s e p r o v i d e d i n these r u l e s . " The t r i a l judge was not 

t a k i n g the t e s t i m o n y of w i t n e s s e s when he viewed the l a n d . 

T h e r e f o r e , the f i r s t sentence of Rule 43(a) does not sup p o r t 

Wanda Sue's argument. Rule 2 8 ( a ) ( 1 0 ) , A l a . R. App. P., 

r e q u i r e s t h a t an a p p e l l a n t ' s argument be s u p p o r t e d w i t h 

c i t a t i o n s t o ca s e s , s t a t u t e s , or o t h e r l e g a l a u t h o r i t y . " ' [ A ] n 

a p p e l l a n t ' s c i t a t i o n s t o g e n e r a l p r o p o s i t i o n s of law not 

s p e c i f i c a l l y a p p l i c a b l e t o the i s s u e s p r e s e n t e d by the ap p e a l 

do not meet the r e q u i r e m e n t s of Rule 28, A l a . R. App. P.'" 

C i n c i n n a t i I n s . Cos. v. Barb e r I n s u l a t i o n , I n c . , 946 So. 2d 

441, 449 ( A l a . 2006) ( q u o t i n g BankAmerica Hous. S e r v s . v. Lee, 

833 So. 2d 609, 621 ( A l a . 2002)). Consequently, we d e c l i n e t o 

c o n s i d e r Wanda Sue's f i n a l argument. 

For the reasons d i s c u s s e d above, we d i s m i s s the appeal 

w i t h r e s p e c t t o D i e d r i and a f f i r m the judgment. 

APPLICATION FOR REHEARING GRANTED; OPINION OF FEBRUARY 
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10, 2012, WITHDRAWN; OPINION SUBSTITUTED; APPEAL DISMISSED AS 

TO DIEDRI KAY LINDSEY; AFFIRMED. 

Thompson, P.J., and P i t t m a n , Thomas, and Moore, J J . , 
concur. 
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