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R.W. 

v. 

D.S. 

Appeal from Henry Juvenile Court 
(JU-07-04.02) 

MOORE, Judge. 

R.W. ("the f a t h e r " ) appeals from a judgment of the Henry 

J u v e n i l e Court ("the j u v e n i l e c o u r t " ) d e n y ing h i s p e t i t i o n t o 

g a i n c u s t o d y of h i s n a t u r a l daughter, Z.C. ("the c h i l d " ) . 



2100536 

The r e c o r d i n d i c a t e s t h a t the j u v e n i l e c o u r t a d j u d i c a t e d 

the c h i l d t o be dependent i n 2007 s h o r t l y a f t e r her b i r t h and 

awarded l e g a l and p h y s i c a l c u s t o d y of the c h i l d t o D.S., a 

m a t e r n a l r e l a t i v e . The f a t h e r was not made a p a r t y t o the 

2007 dependency p r o c e e d i n g because the mother had not 

i d e n t i f i e d him as b e i n g the c h i l d ' s f a t h e r a t t h a t t i m e . I n 

F e b r u a r y 2009, i n a c h i l d - s u p p o r t a c t i o n i n i t i a t e d by the 

Henry County Department of Human Resources ("DHR"), the 

j u v e n i l e c o u r t e n t e r e d a judgment e s t a b l i s h i n g the f a t h e r ' s 

p a t e r n i t y of the c h i l d and o r d e r i n g him t o pay c h i l d s u p p o r t 

t o D.S. f o r the b e n e f i t of the c h i l d . 1 The f a t h e r almost 

i m m e d i a t e l y sought v i s i t a t i o n w i t h and custody of the c h i l d i n 

p e t i t i o n s f i l e d w i t h the j u v e n i l e c o u r t . The j u v e n i l e c o u r t 

awarded the f a t h e r v i s i t a t i o n w i t h the c h i l d , t o be s u p e r v i s e d 

by DHR, and e v e n t u a l l y s e t the h e a r i n g on the cust o d y p e t i t i o n 

f o r F e b r u a r y 2011. F o l l o w i n g t h a t h e a r i n g , the j u v e n i l e c o u r t 

e n t e r e d a judgment awarding the f a t h e r s p e c i f i e d v i s i t a t i o n 

r i g h t s , b ut denying h i s p e t i t i o n f o r cust o d y of the c h i l d , 

f i n d i n g t h a t the f a t h e r "has f a i l e d t o meet the [ c u s t o d y -

1The r e c o r d does not i n c l u d e the r e c o r d from e i t h e r the 
dependency p r o c e e d i n g or the c h i l d - s u p p o r t p r o c e e d i n g . 
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m o d i f i c a t i o n ] s t a n d a r d as s e t f o r t h i n Ex p a r t e McLendon, 455 

So. 2d 863 ( A l a . 1984)." 

The f a t h e r argues on appe a l t h a t the j u v e n i l e c o u r t 

e r r e d i n t r e a t i n g h i s p e t i t i o n as one t o modify the cu s t o d y of 

the c h i l d s u b j e c t t o the s t a n d a r d s e t f o r t h i n Ex p a r t e  

McLendon, 455 So. 2d 863 ( A l a . 1984), r a t h e r than as a 

p e t i t i o n t o d e c i d e a c u s t o d y d i s p u t e between a p a r e n t and a 

nonparent s u b j e c t t o the s t a n d a r d s e t f o r t h i n Ex p a r t e T e r r y , 

494 So. 2d 628 ( A l a . 1986). For the reasons s e t f o r t h below, 

we a f f i r m the j u v e n i l e c o u r t ' s judgment. 

Ex p a r t e T e r r y c o n f i r m s l o n g - s t a n d i n g Alabama law t h a t a 

f i t n a t u r a l p a r e n t has a pres u m p t i v e r i g h t t o the cu s t o d y of 

h i s or her c h i l d as a g a i n s t a nonparent. 494 So. 2d a t 632. 

A c c o r d i n g t o Ex p a r t e McLendon, s u p r a , t h a t r i g h t p e r s i s t s 

u n t i l e i t h e r the p a r e n t v o l u n t a r i l y f o r f e i t s c u s t o d y of the 

c h i l d or a judgment awards cu s t o d y of the c h i l d t o a 

nonparent. 455 So. 2d a t 865. In such cases, a p a r e n t cannot 

r e g a i n c u s t o d y merely by p r o v i n g h i s or her b i o l o g i c a l 

c o n n e c t i o n t o , and f i t n e s s t o r a i s e , the c h i l d , but a l s o must 

show t h a t the change i n cu s t o d y would so m a t e r i a l l y promote 

the b e s t i n t e r e s t s of the c h i l d t h a t the p o s i t i v e good brought 
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about from the change of cu s t o d y would more than o f f s e t the 

d i s r u p t i v e e f f e c t s caused by u p r o o t i n g the c h i l d . I d . a t 865¬

66. 

The f a t h e r m a i n t a i n s t h a t the j u v e n i l e c o u r t s h o u l d not 

have a p p l i e d the McLendon s t a n d a r d t o h i s cu s t o d y p e t i t i o n 

because, he says, he has never v o l u n t a r i l y f o r f e i t e d c u s t o d y 

of the c h i l d 2 or l o s t c u s t o d y of the c h i l d t hrough a j u d i c i a l 

d e t e r m i n a t i o n . As t o the l a t t e r p o i n t , the f a t h e r m a i n t a i n s 

t h a t , because he was not a p a r t y t o the dependency p r o c e e d i n g , 

the dependency judgment does not amount t o an adverse j u d i c i a l 

d e t e r m i n a t i o n as t o h i s cu s t o d y c l a i m . However, we need not 

d e c i d e the b i n d i n g e f f e c t of the dependency judgment on the 

cus t o d y c l a i m of the f a t h e r because we conclude t h a t the p r i o r 

c h i l d - s u p p o r t judgment e f f e c t i v e l y a d j u d i c a t e d the r e s p e c t i v e 

c u s t o d y r i g h t s of the f a t h e r and D.S. 

In T.B. v. C.D.L., 910 So. 2d 794, 795-96 ( A l a . C i v . App. 

2005), t h i s c o u r t h e l d t h a t a p a t e r n i t y judgment awarding 

c h i l d s u p p o r t t o a p a r t i c u l a r i n d i v i d u a l c o n s t i t u t e s an 

i m p l i e d award of cu s t o d y of the c h i l d t o t h a t r e c i p i e n t . See 

2Based on our d i s p o s i t i o n , we f i n d no need t o address the 
f a t h e r ' s a s s e r t i o n t h a t he d i d not v o l u n t a r i l y f o r f e i t c u s t o d y 
of the c h i l d . 
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a l s o Ex p a r t e L.N.K., 64 So. 3d 656, 656 ( A l a . C i v . App. 2010) 

( r e c o g n i z i n g t h a t c u s t o d y and c h i l d - s u p p o r t i s s u e s had been 

d e c i d e d i n a p a t e r n i t y a d j u d i c a t i o n ) ; and M.R.J. v. D.R.B., 17 

So. 3d 683, 686 ( A l a . C i v . App. 2009) ( a c c o r d ) . 

B e f o r e the j u v e n i l e c o u r t , i t was u n d i s p u t e d t h a t the 

f a t h e r ' s p a t e r n i t y had been a d j u d i c a t e d i n February 2009 and 

t h a t , i n c o n n e c t i o n w i t h t h a t F e b r u a r y 2009 p a t e r n i t y 

a d j u d i c a t i o n , the j u v e n i l e c o u r t had o r d e r e d the f a t h e r t o pay 

c h i l d s u p p o r t t o D.S. A c c o r d i n g l y , i n t h i s case, the 

Febr u a r y 2009 c h i l d - s u p p o r t judgment c o n s t i t u t e s a j u d i c i a l 

d e t e r m i n a t i o n , b i n d i n g on the f a t h e r , t h a t D.S., not the 

f a t h e r , i s the p r o p e r c u s t o d i a n of the c h i l d . 3 Hence, the 

f a t h e r i s s i m p l y i n c o r r e c t i n s t a t i n g t h a t no p r i o r b i n d i n g 

judgment has d e n i e d him cu s t o d y of the c h i l d i n f a v o r of D.S. 

Based on the c h i l d - s u p p o r t judgment, when the f a t h e r 

f i l e d h i s p e t i t i o n f o r cu s t o d y of the c h i l d i n March 2009, he 

was i n the p o s i t i o n of a p a r e n t who, through a j u d i c i a l 

d e t e r m i n a t i o n , had p r e v i o u s l y l o s t c u s t o d y of a c h i l d t o a 

nonparent. As such, the j u v e n i l e c o u r t c o r r e c t l y a p p l i e d the 

3We do not make any comment on the c o r r e c t n e s s of t h a t 
judgment. 
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McLendon s t a n d a r d when a d j u d i c a t i n g the f a t h e r ' s c u s t o d y 

p e t i t i o n , and the j u v e n i l e c o u r t d i d not e r r i n f a i l i n g t o 

a p p l y the T e r r y p r e s u m p t i o n . 4 The f a t h e r r a i s e s no o t h e r 

i s s u e s on a p p e a l . The judgment of the j u v e n i l e c o u r t i s 

t h e r e f o r e a f f i r m e d . 

AFFIRMED. 

Thompson, P.J., and P i t t m a n , Bryan, and Thomas, J J . , 

concur. 

4Our h o l d i n g n e c e s s a r i l y d i s p o s e s of the f a t h e r ' s 
r e m a i n i n g argument t h a t the j u v e n i l e c o u r t e r r e d i n denying 
him c u s t o d y w i t h o u t e x p r e s s l y f i n d i n g him u n f i t , which i s 
r e q u i r e d when T e r r y a p p l i e s . See, e.g., L.A.C. v. T.S.C, 8 So. 
3d 322, 325 ( A l a . C i v . App. 2008) . 
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