
REL: 06/17/2011 

Notice: T h i s o p i n i o n i s s u b j e c t t o f o r m a l r e v i s i o n b e f o r e p u b l i c a t i o n i n t h e advance 
s h e e t s o f Southern Reporter. Readers a r e r e q u e s t e d t o n o t i f y t h e Reporter of Decisions, 
Alabama A p p e l l a t e C o u r t s , 300 D e x t e r Avenue, Montgomery, Alabama 36104-3741 ((334) 
229-0649), o f any t y p o g r a p h i c a l o r o t h e r e r r o r s , i n o r d e r t h a t c o r r e c t i o n s may be made 
b e f o r e t h e o p i n i o n i s p r i n t e d i n Southern Reporter. 

ALABAMA COURT OF CIVIL APPEALS 
OCTOBER TERM, 2010-2011 

2100586 

Kelly Renee Sims 

v. 

Jason Pepper Sims 

Appeal from Limestone C i r c u i t Court 
(DR-09-259) 

THOMPSON, P r e s i d i n g Judge. 

K e l l y Renee Sims ("the mother") appeals from a judgment 

of the Limestone C i r c u i t C ourt d i v o r c i n g her from Jason Pepper 

Sims ("the f a t h e r " ) . F o r the reasons s e t f o r t h h e r e i n , we 

a f f i r m the judgment i n p a r t and r e v e r s e i t i n p a r t . 
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The p a r t i e s were m a r r i e d i n J u l y 2000, and they are the 

p a r e n t s of two c h i l d r e n . At the time of the t r i a l i n t h i s 

a c t i o n , the c h i l d r e n were ages 11 and 6. 

On May 13, 2009, the f a t h e r f i l e d a d i v o r c e a c t i o n 

a g a i n s t the mother. The p a r t i e s each sought pendente l i t e 

r e l i e f . On J u l y 1, 2009, the t r i a l c o u r t , a f t e r h o l d i n g a 

h e a r i n g , e n t e r e d an o r d e r awarding the p a r t i e s j o i n t l e g a l 

c ustody of the c h i l d r e n , awarding the f a t h e r s o l e p h y s i c a l 

c ustody of the c h i l d r e n , and awarding the f a t h e r e x c l u s i v e 

p o s s e s s i o n of the m a r i t a l r e s i d e n c e d u r i n g the pendency of the 

a c t i o n . T h e r e a f t e r , the mother f i l e d a motion t o h o l d the 

f a t h e r i n contempt f o r v i o l a t i n g the J u l y 1, 2009, o r d e r . 

On November 18, 2009, a t r i a l was h e l d i n the a c t i o n . 

E v i d e n c e s u b m i t t e d a t t h a t t r i a l i n d i c a t e d t h a t the mother had 

been an o f f i c e r of the p a r e n t - t e a c h e r o r g a n i z a t i o n ("the PTO") 

a t the elementary s c h o o l a t which she a l s o s e r v e d as a 

s u b s t i t u t e t e a c h e r and t h a t the c h i l d r e n a t t e n d e d . I n March 

2009, w h i l e s e r v i n g i n t h a t r o l e , she made p e r s o n a l 

e x p e n d i t u r e s of a p p r o x i m a t e l y $1,100 u s i n g a PTO c r e d i t c a r d . 

The improper charges on the PTO c r e d i t c a r d i n c l u d e d purchases 

of g a s o l i n e , g r o c e r i e s , and c l o t h i n g . The mother a l s o made 
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cash w i t h d r a w a l s w i t h the PTO c r e d i t c a r d . The mother e n t e r e d 

i n t o an agreement t o repay the $1,100 i n two e q u a l payments, 

w i t h one payment due March 31, 2009, and the o t h e r payment due 

A p r i l 30, 2009. The mother p a i d o n l y $200 on March 31, 2009, 

and the p r i n c i p a l of the elementary s c h o o l t h e r e a f t e r 

c o n t a c t e d the s h e r i f f ' s o f f i c e about the s i t u a t i o n . The 

p r i n c i p a l a l s o c o n t a c t e d the f a t h e r , who, i t i s u n d i s p u t e d , 

had had no knowledge of the s i t u a t i o n . The p r i n c i p a l removed 

the mother from the l i s t of s u b s t i t u t e t e a c h e r s a t the s c h o o l . 

He a l s o i n f o r m e d the b o a r d of e d u c a t i o n of the s i t u a t i o n , and 

the mother was removed from the l i s t of s u b s t i t u t e t e a c h e r s 

f o r the e n t i r e county s c h o o l system. The mother p a i d the 

b a l a n c e of the m i s s i n g funds on May 14, 2009. The mother 

t e s t i f i e d t h a t her misuse of the c r e d i t c a r d was a c c i d e n t a l 

and t h a t i t had o c c u r r e d because the PTO c r e d i t c a r d resembled 

her p e r s o n a l d e b i t c a r d . 

The f a t h e r was a p o l i c e o f f i c e r w i t h the C i t y of Madison. 

The f a t h e r s u b m i t t e d i n t o e v i d e n c e a CS-41 " C h i l d - S u p p o r t -

O b l i g a t i o n Income S t a t e m e n t / A f f i d a v i t " form t h a t i n d i c a t e d 

t h a t he earned $4,188 monthly from h i s employment as a p o l i c e 

o f f i c e r and t h a t he p a i d f o r h e a l t h , d e n t a l , and v i s i o n 
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i n s u r a n c e t h a t c o vered the c h i l d r e n . He worked the t h i r d 

s h i f t , from 9:30 p.m. t o 5:30 a.m. He t e s t i f i e d t h a t he was 

s e e k i n g t o move t o the day s h i f t , which would i n v o l v e w o r k i n g 

from 6:00 a.m. t o 2:00 p.m. 

I n a d d i t i o n t o h i s j o b as a p o l i c e o f f i c e r , the f a t h e r 

farmed 60 a c r e s of l a n d t h a t h i s grandmother owned. He 

t e s t i f i e d t h a t he s t a r t e d f a r m i n g so t h a t he c o u l d p r o v i d e 

more f o r h i s f a m i l y and t h a t he had been d o i n g so f o r f o u r 

y e a r s . He s t a t e d t h a t when he went t o the farm, i t was 

t y p i c a l l y i n the evenings and t h a t he earned a p p r o x i m a t e l y 

$20,000 i n income i n the year p r e c e d i n g the t r i a l from 

f a r m i n g . 

The f a t h e r t e s t i f i e d t h a t , b e f o r e he and the mother 

s e p a r a t e d , he would a r r i v e home from work a l i t t l e a f t e r 6:00 

a.m. and h e l p p r e p a r e the c h i l d r e n f o r s c h o o l . He t e s t i f i e d 

t h a t sometimes he would t a k e the c h i l d r e n t o s c h o o l and t h a t 

sometimes the mother would do so. He s t a t e d t h a t , a f t e r he 

was awarded pendente l i t e c u s t o d y of the c h i l d r e n , he took 

them t o s c h o o l and p i c k e d them up from s c h o o l e v e r y day. I n 

l a t e r t e s t i m o n y , the f a t h e r a d m i t t e d t h a t h i s s i s t e r s o f t e n 
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p i c k e d up the c h i l d r e n from s c h o o l and t h a t one o f h i s s i s t e r s 

worked a t the s c h o o l . 

The f a t h e r s t a t e d t h a t , on the f i v e e v e n i n g s he worked 

each week, he l e f t f o r work a f t e r the c h i l d r e n had gone t o bed 

and t h a t h i s mother would s t a y w i t h the c h i l d r e n o v e r n i g h t . 

He s t a t e d t h a t the c h i l d r e n u s u a l l y s p e n t S a t u r d a y e v e n i n g a t 

h i s mother's house. 

The f a t h e r t e s t i f i e d t h a t the p a r t i e s had had f i n a n c i a l 

problems d u r i n g the m a r r i a g e . He s t a t e d t h a t the mother would 

o b t a i n c r e d i t cards w i t h o u t h i s knowledge and t h a t , on t h r e e 

or f o u r o c c a s i o n s , he had had t o pay o f f s e v e r a l b i l l s . He 

t e s t i f i e d t h a t he would f i n d b i l l s f rom c r e d i t o r s he d i d not 

know e x i s t e d . I t i s u n d i s p u t e d t h a t the mother i n c u r r e d 

c r e d i t - c a r d debt and debts a t s e v e r a l s t o r e s about which the 

f a t h e r t e s t i f i e d he had had no knowledge and t h a t she had 

w r i t t e n bad checks. The f a t h e r t e s t i f i e d t h a t the mother was 

not t r u t h f u l w i t h him c o n c e r n i n g how she spent money. 

The f a t h e r t e s t i f i e d t h a t b o t h o f the c h i l d r e n had 

s a v i n g s accounts and t h a t , on one o c c a s i o n , the mother, 

w i t h o u t h i s knowledge, withdrew $400 t o $500 from the o l d e r 

c h i l d ' s account. The f a t h e r t e s t i f i e d t h a t he d i d not know 
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how the mother had spent t h a t money. The mother t e s t i f i e d 

t h a t she had withdrawn a p p r o x i m a t e l y $300 from the o l d e r 

c h i l d ' s s a v i n g s account and t h a t she had g i v e n t h a t money t o 

her p a r e n t s t o pay them back f o r a s u i t t h e y had purchased f o r 

the f a t h e r f o r h i s f a t h e r ' s f u n e r a l . She s t a t e d t h a t she t o l d 

the f a t h e r about the purpose o f the w i t h d r a w a l s a f t e r he had 

fo u n d out about them and t h a t he asked her not t o do i t 

anymore. 

The f a t h e r t e s t i f i e d t h a t the o l d e r c h i l d had 

p a r t i c i p a t e d i n an a c c e l e r a t e d r e a d i n g program f o r the f o u r 

p r e v i o u s s c h o o l y e a r s but t h a t the c h i l d was not p r e s e n t l y 

p a r t i c i p a t i n g i n i t . The f a t h e r s t a t e d t h a t the younger c h i l d 

had p a r t i c i p a t e d i n c h e e r l e a d i n g and t u m b l i n g d u r i n g the 

p r e v i o u s s c h o o l year b u t t h a t she was not p a r t i c i p a t i n g i n 

those a c t i v i t i e s d u r i n g the p r e s e n t ye a r . He a d m i t t e d t h a t , 

s i n c e he had been awarded pendente l i t e c u stody o f the 

c h i l d r e n , the younger c h i l d had not p a r t i c i p a t e d i n any 

a f t e r - s c h o o l a c t i v i t i e s . He t e s t i f i e d t h a t , i f he were a b l e 

t o move t o the day s h i f t a t work, he hoped t h a t the c h i l d r e n 

would be a b l e t o p a r t i c i p a t e i n a f t e r - s c h o o l a c t i v i t i e s a g a i n . 
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The mother t e s t i f i e d t h a t i f she o b t a i n e d p h y s i c a l 

c u s t o d y of the younger c h i l d , she would a l l o w the c h i l d t o 

p a r t i c i p a t e i n gy m n a s t i c s , c h e e r l e a d i n g , and b a s e b a l l . She 

t e s t i f i e d t h a t i f she were awarded cu s t o d y of the o l d e r c h i l d , 

he would b e g i n p a r t i c i p a t i n g i n the a c c e l e r a t e d r e a d i n g 

program a g a i n . 

The f a t h e r t e s t i f i e d t h a t , s i n c e he has had the c h i l d r e n 

i n h i s custody, he d e c i d e d on one or two days not t o g i v e the 

o l d e r c h i l d the m e d i c a t i o n t h a t had been p r e s c r i b e d f o r him 

f o r a t t e n t i o n - d e f i c i t / h y p e r a c t i v i t y d i s o r d e r ("ADHD"). The 

f a t h e r s t a t e d t h a t he d i d not see a d i f f e r e n c e i n the c h i l d 

p h y s i c a l l y or b e h a v i o r a l l y when the c h i l d d i d not r e c e i v e h i s 

m e d i c a t i o n . He t e s t i f i e d t h a t he d i d not t h i n k the c h i l d 

s h o u l d be on m e d i c a t i o n f o r ADHD and t h a t he p l a n n e d t o seek 

a second o p i n i o n from another d o c t o r w i t h r e g a r d t o the 

c h i l d ' s ADHD d i a g n o s i s . 

He a l s o s t a t e d t h a t , s i n c e he had been awarded pendente 

l i t e c u s t o d y of the c h i l d r e n , he had taken them t o the 

d e n t i s t , which was the f i r s t time i n s e v e r a l y e a r s the 

c h i l d r e n had been t o the d e n t i s t . 
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A l t h o u g h the t e s t i m o n y was not e n t i r e l y c l e a r , i t appears 

t h a t , s i n c e the c h i l d r e n had been i n the f a t h e r ' s custody, the 

o l d e r c h i l d , who was i n the f i f t h grade, had made a "C" i n h i s 

mathematics c l a s s and t h a t he had never made a "C" i n the 

p a s t . The f a t h e r t e s t i f i e d t h a t the younger c h i l d , who was i n 

the f i r s t grade a t the time of the t r i a l , had made a l l " A s " on 

her f i r s t p r o g r e s s r e p o r t but t h a t she had made " B s " and a "C" 

on the second p r o g r e s s r e p o r t . The f a t h e r t e s t i f i e d t h a t the 

mother had not spent more time h e l p i n g the c h i l d r e n w i t h t h e i r 

homework b e f o r e the p a r t i e s ' s e p a r a t i o n than he was p r e s e n t l y 

spending h e l p i n g the c h i l d r e n w i t h t h e i r homework. However, 

he a l s o t e s t i f i e d t h a t the o l d e r c h i l d u s u a l l y completed a l l 

of h i s homework b e f o r e he came home from s c h o o l . 

The mother t e s t i f i e d t h a t she had been the p r i m a r y 

c a r e g i v e r f o r the c h i l d r e n d u r i n g the m a r r i a g e . She s t a t e d 

t h a t she was concerned t h a t the o l d e r c h i l d had r e c e i v e d a 

"C," and she s t a t e d t h a t t h a t c h i l d r e q u i r e d t h a t someone make 

sure he completed h i s homework. She s t a t e d t h a t , b e f o r e she 

l e f t the m a r i t a l home, she would s i t down w i t h the o l d e r c h i l d 

e v e r y n i g h t and go over h i s assignments from s c h o o l w i t h him. 

She s t a t e d t h a t , i f she o b t a i n e d c u s t o d y of the o l d e r c h i l d , 
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she would encourage him t o do h i s math homework at home at 

n i g h t and t h a t she would p a r t i c i p a t e w i t h him i n s t u d y i n g a t 

n i g h t . 

A t the time of the t r i a l , the mother was employed as a 

s u b s t i t u t e t e a c h e r w i t h the Madison C i t y S c h o o l s and 

t e s t i f i e d t h a t she had s u b m i t t e d numerous a p p l i c a t i o n s f o r 

o t h e r employment. The mother t e s t i f i e d t h a t she earned 

a p p r o x i m a t e l y $700 monthly, and she s u b m i t t e d i n t o e v i d e n c e a 

CS-41 form r e f l e c t i n g t h a t income. In a d d i t i o n t o w o r k i n g as 

a s u b s t i t u t e t e a c h e r , the mother had p r e v i o u s l y h e l d a 

p a r t - t i m e j o b a t a v e t e r i n a r y c l i n i c ; she was f i r e d from t h a t 

j o b . She a l s o had h e l d a p a r t - t i m e j o b w i t h an i n s u r a n c e 

a g e n t ; she t e s t i f i e d t h a t t h a t j o b ended because the agent had 

wanted her t o b e g i n w o r k i n g more hours. The mother t e s t i f i e d 

t h a t she d i d not work v e r y much d u r i n g the m a r r i a g e because 

the p a r t i e s had agreed t h a t she p r i m a r i l y would be a 

stay-at-home mother. 

The mother t e s t i f i e d t h a t the f a t h e r had been " p h y s i c a l " 

w i t h her on two o c c a s i o n s . She s t a t e d t h a t , on one o c c a s i o n , 

he pushed her i n t o the w a l l of a h a l l w a y and t h a t , on the 

second o c c a s i o n , he had pushed her i n t o the door of t h e i r 
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bedroom. The f a t h e r a d m i t t e d t h a t those i n c i d e n t s had 

o c c u r r e d , and, i n a d d i t i o n , t h a t he had grabbed the mother's 

w r i s t on one o c c a s i o n . 

The o l d e r c h i l d t e s t i f i e d i n camera d u r i n g the t r i a l . 

H i s t e s t i m o n y c o n t r a d i c t e d much of the mother's d e s c r i p t i o n of 

her r o l e as a p a r e n t . 

On November 25, 2009, the t r i a l c o u r t e n t e r e d an o r d e r 

d i v o r c i n g the p a r t i e s . Among o t h e r t h i n g s , the t r i a l c o u r t 

awarded the p a r t i e s j o i n t l e g a l c u s t o d y of the c h i l d r e n , 

awarded the f a t h e r s o l e p h y s i c a l c u s t o d y of the c h i l d r e n , 

awarded the mother v i s i t a t i o n w i t h the c h i l d r e n , and r e q u i r e d 

the mother t o pay c h i l d s u p p o r t i n the monthly amount of $317. 

The mother appealed. T h i s c o u r t d i s m i s s e d the appea l because 

the t r i a l c o u r t ' s judgment l e f t u n r e s o l v e d the mother's motion 

t o h o l d the f a t h e r i n contempt. See Sims v. Sims, [Ms. 

2090696, Oct. 29, 2010] So. 3d , ( A l a . C i v . App. 

2010) ( c i t i n g Meek v. Meek, 54 So. 3d 389, 392-93 ( A l a . C i v . 

App. 2010)). F o l l o w i n g the d i s m i s s a l of t h a t a p p e a l , the 

t r i a l c o u r t e n t e r e d an o r d e r d e n y ing the mother's contempt 

motion. W i t h t h a t motion r e s o l v e d , the mother f i l e d the 

p r e s e n t a p p e a l . 
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The mother contends t h a t the t r i a l c o u r t exceeded i t s 

d i s c r e t i o n i n awarding p h y s i c a l c u s t o d y of the c h i l d r e n t o the 

f a t h e r . She argues t h a t she had been the c h i l d r e n ' s p r i m a r y 

c a r e g i v e r d u r i n g the marria g e and t h a t , by awarding c u s t o d y of 

the c h i l d r e n t o the f a t h e r , the t r i a l c o u r t had, i n e f f e c t , 

awarded cus t o d y of the c h i l d r e n t o t h e i r p a t e r n a l grandmother, 

upon whom the p r i m a r y r e s p o n s i b i l i t y f o r r a i s i n g the c h i l d r e n 

would f a l l . She p o i n t s out t h a t , w h i l e i n the f a t h e r ' s 

pendente l i t e c u stody, the c h i l d r e n ' s grades had d e c l i n e d and 

t h a t the f a t h e r had d e c i d e d t o "usurp m e d i c a l a d v i c e and make 

d e c i s i o n s r e g a r d i n g the e f f i c a c y of g i v i n g the [ o l d e r c h i l d ] 

h i s p r e s c r i b e d m e d i c a t i o n . " 

The s t a n d a r d by which t h i s c o u r t r e v i e w s an i n i t i a l award 

of c u s t o d y f o l l o w i n g the p r e s e n t a t i o n of ore tenus e v i d e n c e i s 

w e l l s e t t l e d : 

"'When t h i s C ourt r e v i e w s a t r i a l 
c o u r t ' s c h i l d - c u s t o d y d e t e r m i n a t i o n t h a t 
was based upon e v i d e n c e p r e s e n t e d ore 
ten u s , we presume the t r i a l c o u r t ' s 
d e c i s i o n i s c o r r e c t : "'A cus t o d y 
d e t e r m i n a t i o n of the t r i a l c o u r t e n t e r e d 
upon o r a l t e s t i m o n y i s acc o r d e d a 
presumption of c o r r e c t n e s s on a p p e a l , and 
we w i l l not r e v e r s e u n l e s s the e v i d e n c e so 
f a i l s t o s u p p o r t the d e t e r m i n a t i o n t h a t i t 
i s p l a i n l y and p a l p a b l y wrong Ex 
p a r t e P e r k i n s , 646 So. 2d 46, 47 ( A l a . 
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1994), q u o t i n g P h i l l i p s v. P h i l l i p s , 622 
So. 2d 410, 412 ( A l a . C i v . App. 1993) 
( c i t a t i o n s o m i t t e d ) . T h i s presumption i s 
based on the t r i a l c o u r t ' s unique p o s i t i o n 
t o d i r e c t l y observe the w i t n e s s e s and t o 
as s e s s t h e i r demeanor and c r e d i b i l i t y . T h i s 
o p p o r t u n i t y t o observe w i t n e s s e s i s 
e s p e c i a l l y i m p o r t a n t i n c h i l d - c u s t o d y 
c a s e s . "In c h i l d c u s t o d y cases e s p e c i a l l y , 
the p e r c e p t i o n of an a t t e n t i v e t r i a l judge 
i s of g r e a t i m p o r t a n c e . " W i l l i a m s v.  
W i l l i a m s , 402 So. 2d 1029, 1032 ( A l a . C i v . 
App. 1981). In r e g a r d t o cust o d y 
d e t e r m i n a t i o n s , t h i s C ourt has a l s o s t a t e d : 
" I t i s a l s o w e l l e s t a b l i s h e d t h a t i n the 
absence of s p e c i f i c f i n d i n g s of f a c t , 
a p p e l l a t e c o u r t s w i l l assume t h a t the t r i a l 
c o u r t made those f i n d i n g s n e c e s s a r y t o 
supp o r t i t s judgment, u n l e s s such f i n d i n g s 
would be c l e a r l y e r r o n e o u s . " Ex p a r t e  
Bryowsky, 676 So. 2d 1322, 1324 ( A l a . 
1996).' 

"Ex p a r t e Fann, 810 So. 2d 631, 632-33 ( A l a . 2001) . 

"In a d i v o r c e a c t i o n between two f i t p a r e n t s , 
where t h e r e has been no p r i o r c u s t o d y d e t e r m i n a t i o n 
and n e i t h e r p a r e n t has v o l u n t a r i l y r e l i n q u i s h e d 
c u s t o d y of the c h i l d , the 'best i n t e r e s t ' of the 
c h i l d i s c o n t r o l l i n g ; the p a r t i e s s t a n d on 'equal 
f o o t i n g ' and no presumption i n u r e s t o e i t h e r p a r e n t . 
'"'The t r i a l c o u r t ' s o v e r r i d i n g c o n s i d e r a t i o n i s the 
c h i l d r e n ' s b e s t i n t e r e s t and w e l f a r e . ' " ' Smith v.  
Smith, 727 So. 2d 113, 114 ( A l a . C i v . App. 1998) 
( q u o t i n g C o l l i e r v. C o l l i e r , 698 So. 2d 150, 151 
( A l a . C i v . App. 1997), q u o t i n g i n t u r n Graham v.  
Graham, 640 So. 2d 963, 964 ( A l a . C i v . App. 1994)). 

" I n c o n s i d e r i n g the b e s t i n t e r e s t s and w e l f a r e 
of the c h i l d , the c o u r t must c o n s i d e r the i n d i v i d u a l 
f a c t s of each case: 

12 
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"'The sex and age of the c h i l d r e n are 
in d e e d v e r y i m p o r t a n t c o n s i d e r a t i o n s ; 
however, the c o u r t must go beyond these t o 
c o n s i d e r the c h a r a c t e r i s t i c s and needs of 
each c h i l d , i n c l u d i n g t h e i r e m o t i o n a l , 
s o c i a l , m o r a l , m a t e r i a l and e d u c a t i o n a l 
needs; the r e s p e c t i v e home environments 
o f f e r e d by the p a r t i e s ; the c h a r a c t e r i s t i c s 
of those s e e k i n g custody, i n c l u d i n g age, 
c h a r a c t e r , s t a b i l i t y , mental and p h y s i c a l 
h e a l t h ; the c a p a c i t y and i n t e r e s t of each 
p a r e n t t o p r o v i d e f o r the e m o t i o n a l , 
s o c i a l , m o r a l , m a t e r i a l and e d u c a t i o n a l 
needs of the c h i l d r e n ; the i n t e r p e r s o n a l 
r e l a t i o n s h i p between each c h i l d and each 
p a r e n t ; the i n t e r p e r s o n a l r e l a t i o n s h i p 
between the c h i l d r e n ; the e f f e c t on the 
c h i l d of d i s r u p t i n g or c o n t i n u i n g an 
e x i s t i n g c u s t o d i a l s t a t u s ; the p r e f e r e n c e 
of each c h i l d , i f the c h i l d i s of 
s u f f i c i e n t age and m a t u r i t y ; the r e p o r t and 
recommendation of any e x p e r t w i t n e s s e s or 
o t h e r independent i n v e s t i g a t o r ; a v a i l a b l e 
a l t e r n a t i v e s ; and any o t h e r r e l e v a n t m a t ter 
the e v i d e n c e may d i s c l o s e . ' 

"Ex p a r t e Devine, 398 So. 2d 686, 697 ( A l a . 1981)." 

F e l l v. F e l l , 869 So. 2d 486, 494-95 ( A l a . C i v . App. 2003). 

Given a l l the e v i d e n c e o f f e r e d a t t r i a l , we cannot 

conclude t h a t the t r i a l c o u r t ' s d e c i s i o n t o award the f a t h e r 

c u s t o d y of the c h i l d r e n was p l a i n l y and p a l p a b l y wrong. The 

evi d e n c e was c o n f l i c t i n g a t t r i a l on s e v e r a l m a t t e r s , and i t 

i s the p r o v i n c e of the t r i a l c o u r t , not of t h i s c o u r t , t o 

weigh t h a t e v i d e n c e and t o make c r e d i b i l i t y d e t e r m i n a t i o n s . 

13 
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We note e v i d e n c e i n the r e c o r d from which the t r i a l c o u r t 

c o u l d have d e t e r m i n e d t h a t the mother was r e c k l e s s w i t h r e g a r d 

t o managing f i n a n c e s ; t h a t she had, i n e f f e c t , m i s a p p r o p r i a t e d 

money from the PTO a t her c h i l d r e n ' s s c h o o l , of which she was 

an o f f i c e r ; and t h a t she had l o s t more than one j o b w i t h i n the 

r e c e n t p a s t and had f a i l e d t o o b t a i n f u l l - t i m e employment 

between the time the f a t h e r had been awarded pendente l i t e 

c u s t o d y i n J u l y 1, 2009, and the t r i a l on November 18, 2009, 

h o l d i n g , i n s t e a d , a p a r t - t i m e j o b as a s u b s t i t u t e t e a c h e r 

making o n l y $700 per month, d e s p i t e h a v i n g a c o l l e g e degree. 

We have a l s o c o n s i d e r e d the t e s t i m o n y of the o l d e r c h i l d , 

which, as noted, c o n t r a d i c t e d much of the mother's d e s c r i p t i o n 

of her r o l e as a p a r e n t . 

As p a r t of her argument t h a t the t r i a l c o u r t s h o u l d not 

have awarded cu s t o d y of the c h i l d r e n t o the f a t h e r , the mother 

argues t h a t the f a t h e r a d m i t t e d t o p u s h i n g the mother on two 

o c c a s i o n s and g r a b b i n g her w r i s t on one o c c a s i o n . Thus, she 

argues, the Custody and Domestic or F a m i l y Abuse A c t , § 30-3¬

130 e t seq., A l a . Code 1975 ("the A c t " ) , c r e a t e s a presumption 

t h a t i t was not i n the c h i l d r e n ' s b e s t i n t e r e s t f o r the t r i a l 

c o u r t t o award cu s t o d y of them t o the f a t h e r . We d i s a g r e e . 

14 
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S e c t i o n 30-3-131 p r o v i d e s : 

" I n e v e r y p r o c e e d i n g where t h e r e i s a t i s s u e a 
d i s p u t e as t o the custody of a c h i l d , a 
d e t e r m i n a t i o n by the c o u r t t h a t domestic or f a m i l y 
v i o l e n c e has o c c u r r e d r a i s e s a r e b u t t a b l e 
p r e s u mption by the c o u r t t h a t i t i s d e t r i m e n t a l t o 
the c h i l d and not i n the b e s t i n t e r e s t of the c h i l d 
t o be p l a c e d i n s o l e c u s t o d y , j o i n t l e g a l c ustody, 
or j o i n t p h y s i c a l c u s t o d y w i t h the p e r p e t r a t o r of 
domestic or f a m i l y v i o l e n c e . N o t w i t h s t a n d i n g the 
p r o v i s i o n s r e g a r d i n g r e b u t t a b l e p r esumption, the 
judge must a l s o t a k e i n t o account what, i f any, 
impact the domestic v i o l e n c e had on the c h i l d . " 

The t r i a l c o u r t d i d not make an ex p r e s s d e t e r m i n a t i o n as t o 

whether domestic or f a m i l y v i o l e n c e had o c c u r r e d such t h a t 

t h e r e was a pre s u m p t i o n a g a i n s t the award of custody of the 

c h i l d r e n t o the f a t h e r . As p r e v i o u s l y noted, i n the absence 

of f a c t f i n d i n g s by the t r i a l c o u r t , t h i s c o u r t w i l l assume 

t h a t the t r i a l c o u r t made those f i n d i n g s n e c e s s a r y t o sup p o r t 

i t s judgment. See F e l l , s u p r a . 

In the p r e s e n t case, the t r i a l c o u r t c o u l d have 

determined, based on the e v i d e n c e , t h a t the p h y s i c a l a c t s of 

which the mother complains d i d not r i s e t o the l e v e l of 

domestic or f a m i l y v i o l e n c e as d e f i n e d by the A c t , see § 30-3¬

130, and, as a r e s u l t , t h a t t h e r e was no b a s i s i n t h i s case 

f o r the a p p l i c a t i o n of the presumption c a l l e d f o r i n the A c t . 

See McCormick v. E t h r i d g e , 15 So. 3d 524, 530-31 ( A l a . C i v . 

15 
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App. 2008) ( h o l d i n g t h a t t r i a l c o u r t was a u t h o r i z e d t o 

conclude t h a t f a t h e r ' s f o r c e f u l shove of mother's son i n the 

c h e s t and f a t h e r ' s p u s h i n g mother and t h e r e b y c a u s i n g her t o 

l o s e her b a l a n c e and f a l l d i d not c o n s t i t u t e domestic or 

f a m i l y v i o l e n c e under the A c t ) . A l t e r n a t i v e l y , the t r i a l 

c o u r t c o u l d have c o n c l u d e d t h a t the presumption c a l l e d f o r i n 

the A c t , a l t h o u g h a p p l i c a b l e , was r e b u t t e d by a l a c k of 

e v i d e n c e i n d i c a t i n g t h a t the f a t h e r ' s a c t i o n s had n e g a t i v e l y 

impacted the c h i l d r e n . See i d . a t 531. Thus, the mother's 

argument f a i l s t o s u p p o r t a r e v e r s a l of the t r i a l c o u r t ' s 

judgment w i t h r e g a r d t o the cu s t o d y of the c h i l d r e n . 

The mother a l s o contends t h a t the e v i d e n c e does not 

su p p o r t the amount of c h i l d s u p p o r t the t r i a l c o u r t o r d e r e d 

her t o pay t o the f a t h e r , and she notes t h a t the t r i a l c o u r t 

d i d not p r e p a r e a CS-42 " C h i l d - S u p p o r t G u i d e l i n e s " form as 

r e q u i r e d by Rule 32, A l a . R. Jud. Admin. We agree. In Hayes  

v. Hayes, 949 So. 2d 150 ( A l a . C i v . App. 2006), t h i s c o u r t 

wrote: 

"The f a t h e r ' s o n l y r e m a i n i n g c o n t e n t i o n i s t h a t 
the t r i a l c o u r t f a i l e d t o u t i l i z e the r e q u i r e d 
c h i l d - s u p p o r t - g u i d e l i n e s forms i n making i t s 
d e t e r m i n a t i o n of the amount of p r o s p e c t i v e c h i l d 
s u p p o r t owed by the f a t h e r . T h i s c o u r t has h e l d t h a t 
i f the r e c o r d does not r e f l e c t compliance w i t h Rule 

16 
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32 ( E ) , A l a . R. Jud. Admin. (which r e q u i r e s the 
f i l i n g of ' C h i l d Support O b l i g a t i o n Income 
S t a t e m e n t / A f f i d a v i t ' forms (Forms CS-41) and a 
' C h i l d Support G u i d e l i n e s ' form (Form CS-42)), and 
i f c h i l d s u p p o r t i s made an i s s u e on a p p e a l , t h i s 
c o u r t w i l l remand (or r e v e r s e and remand) f o r 
compliance w i t h the r u l e . See M a r t i n v. M a r t i n , 637 
So. 2d 901, 903 ( A l a . C i v . App. 1994). On the o t h e r 
hand, t h i s c o u r t has a f f i r m e d c h i l d - s u p p o r t awards 

we 
s 

when, d e s p i t e the absence of the r e q u i r e d forms, 
c o u l d d i s c e r n from the a p p e l l a t e r e c o r d what f i g u r e 
the t r i a l c o u r t used i n computing the c h i l d - s u p p o r t 
o b l i g a t i o n . See, e.g., Dunn v. Dunn, 891 So. 2d 
891, 896 ( A l a . C i v . App. 2004); Rimpf v. Campbell, 
853 So. 2d 957, 959 ( A l a . C i v . App. 2002); and 
Dismukes v. Dorsey, 686 So. 2d 298, 301 ( A l a . C i v . 
App. 1996). N e v e r t h e l e s s , w i t h o u t the 
c h i l d - s u p p o r t - g u i d e l i n e s forms, i t i s sometimes 
i m p o s s i b l e f o r an a p p e l l a t e c o u r t t o determine from 
the r e c o r d whether the t r i a l c o u r t c o r r e c t l y a p p l i e d 
the g u i d e l i n e s i n e s t a b l i s h i n g or m o d i f y i n g a 
c h i l d - s u p p o r t o b l i g a t i o n . See H o r w i t z v. H o r w i t z , 
739 So. 2d 1118, 1120 ( A l a . C i v . App. 1999)." 

949 So. 2d a t 154-55. 

In the p r e s e n t case, the p a r t i e s s u b m i t t e d CS-41 forms 

i n d i c a t i n g t h a t the f a t h e r earned $4,188 monthly and t h a t the 

mother earned $700 monthly. The r e c o r d a l s o i n d i c a t e d t h a t 

the f a t h e r earned income from h i s f a r m i n g a c t i v i t i e s . The 

r e c o r d does not c o n t a i n a CS-42 form s e t t i n g f o r t h the p r o p e r 

a l l o c a t i o n of c h i l d s u p p o r t between the p a r t i e s . U t i l i z i n g 

the f i g u r e s c o n t a i n e d i n the p a r t i e s ' CS-41 forms does not 

r e s u l t i n a c h i l d - s u p p o r t award i n the amount o r d e r e d by the 
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t r i a l c o u r t . A l t h o u g h a t r i a l c o u r t can d e v i a t e from the 

c h i l d - s u p p o r t g u i d e l i n e s c o n t a i n e d i n Rule 32, A l a . R. Jud. 

Admin., i t i s r e q u i r e d t o make a " w r i t t e n f i n d i n g on the 

r e c o r d i n d i c a t i n g t h a t the a p p l i c a t i o n of the g u i d e l i n e s would 

be u n j u s t or i n a p p r o p r i a t e . " Rule 32(A). The t r i a l c o u r t 

made no such w r i t t e n f i n d i n g i n the p r e s e n t case. We a l s o 

r e c o g n i z e , as the f a t h e r argues, t h a t a t r i a l c o u r t i s 

p e r m i t t e d t o impute income t o a p a r e n t who i s v o l u n t a r i l y 

unemployed or underemployed. See Rule 32(B) (5) . However, i n 

the p r e s e n t case, the evi d e n c e does not sup p o r t the i m p u t a t i o n 

of income t o the mother i n an amount n e c e s s a r y t o r e s u l t i n 

the amount of c h i l d s u p p o r t the t r i a l c o u r t awarded i n t h i s 

case. 

Because the award of c h i l d s u p p o r t i n t h i s case d i d not 

comply w i t h Rule 32, A l a . R. Jud. Admin., and because we 

cannot d i s c e r n from the r e c o r d the b a s i s f o r the amount of 

c h i l d s u p p o r t the t r i a l c o u r t awarded, we must r e v e r s e t h a t 

p o r t i o n of the judgment s e t t i n g the mother's c h i l d - s u p p o r t 

o b l i g a t i o n and remand the cause t o the t r i a l c o u r t f o r the 

e n t r y of a judgment t h a t c o m p l i e s w i t h Rule 32. In a l l o t h e r 

r e s p e c t s , the f i n a l judgment i s due t o be a f f i r m e d . 

18 



2100586 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

P i t t m a n , Bryan, Thomas, and Moore, J J . , concur. 

19 


