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Anthony M c C a s k i l l ("the husband") appeals from a judgment 

of the M o b i l e C i r c u i t Court d i v o r c i n g him from S y l v i a 

M c C a s k i l l ("the w i f e " ) and d i v i d i n g the m a r i t a l p r o p e r t y 

between the p a r t i e s . The w i f e c r o s s - a p p e a l s from the t r i a l 

c o u r t ' s judgment. With r e s p e c t t o the a p p e a l , we a f f i r m . 

With r e s p e c t t o the c r o s s - a p p e a l , we a f f i r m i n p a r t , r e v e r s e 

i n p a r t , and remand w i t h i n s t r u c t i o n s . 

The p a r t i e s were m a r r i e d i n May 1990. A f t e r n e a r l y 17 

years of m a r r i a g e , the husband f i l e d a c o m p l a i n t f o r a d i v o r c e 

i n the t r i a l c o u r t on March 17, 2007, c l a i m i n g i n c o m p a t i b i l i t y 

of temperament. The w i f e answered the c o m p l a i n t and c r o s s -

c l a i m e d f o r a d i v o r c e on May 23, 2007. At the time the 

c o m p l a i n t was f i l e d , the p a r t i e s had two minor c h i l d r e n -- a 

son who was a p p r o x i m a t e l y 16 years o l d and a daughter who was 

a p p r o x i m a t e l y 15 years o l d ( c o l l e c t i v e l y r e f e r r e d t o as "the 

c h i l d r e n " ) . 

On A p r i l 12, 2007, the t r i a l c o u r t i s s u e d a p r e t r i a l 

o r d e r , r e q u i r i n g , i n p e r t i n e n t p a r t , t h a t the p a r t i e s 

" m a i n t a i n the s t a t u s quo as t o payment of the house note, 

u t i l i t i e s , f ood, n e c e s s i t i e s , f i x e d c r e d i t o b l i g a t i o n s , e t c . " 

The p r e t r i a l o r d e r f u r t h e r p r e c l u d e d e i t h e r p a r t y from 
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d i s p o s i n g of a s s e t s or w i t h d r a w i n g funds from s a v i n g s 

a c c o u n t s . 

The w i f e f i l e d an i n s t a n t e r motion f o r pendente l i t e 

s u p p o r t and f o r e x c l u s i v e use and p o s s e s s i o n of the m a r i t a l 

r e s i d e n c e on January 11, 2008. Among o t h e r r e q u e s t s , the w i f e 

p e t i t i o n e d the t r i a l c o u r t t o o r d e r the husband t o pay 

temporary c h i l d s u p p o r t . The t r i a l c o u r t d e n i e d the w i f e ' s 

motion on January 16, 2008. 

A f t e r g r a n t i n g numerous c o n t i n u a n c e s , the t r i a l c o u r t 

conducted a h e a r i n g on October 26, 2010, and January 6, 2011, 

at which the c o u r t h e a r d ore tenus t e s t i m o n y r e g a r d i n g the 

c o m p l a i n t and c r o s s - c l a i m f o r a d i v o r c e . The t r i a l c o u r t 

h e a r d t e s t i m o n y from bo t h p a r t i e s and from a f i n a n c i a l e x p e r t 

r e g a r d i n g the w i f e ' s r e t i r e m e n t a c c o u n t s . 

The r e c o r d i n d i c a t e s t h a t the husband worked f o r 

C e n t u r y T e l of Alabama, LLC, i n M o b i l e , t h a t he had earned 

$64,299.73 i n 2009, and t h a t he had earned a p p r o x i m a t e l y 

$48,000 y e a r - t o - d a t e i n 2010 a t the time of the October 2010 

t r i a l . The husband t e s t i f i e d t h a t he d i d not pay the w i f e any 

c h i l d s u p p o r t d u r i n g the n e a r l y t h r e e and a h a l f y e a r s t h i s 

a c t i o n was pending, a l t h o u g h he d i d m a i n t a i n h e a l t h i n s u r a n c e 
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f o r the c h i l d r e n . The husband a l s o t e s t i f i e d t h a t he stopped 

p a y i n g the u t i l i t y b i l l s sometime d u r i n g 2009, i n d e f i a n c e of 

the p r e t r i a l o r d e r . That r e s u l t e d i n the water a t the m a r i t a l 

r e s i d e n c e b e i n g t u r n e d o f f i n March 2009. The t r i a l c o u r t 

i s s u e d an o r d e r on March 5, 2009, admonishing the husband t o 

"take whatever a c t i o n n e c e s s a r y t o have the water t u r n e d on 

today " 1 

The husband f u r t h e r t e s t i f i e d t h a t he has t h r e e r e t i r e m e n t 

a c c o u n t s : m i l i t a r y r e t i r e m e n t , a p e n s i o n w i t h C e n t u r y T e l , and 

a 401(k) account w i t h C e n t u r y T e l . He t e s t i f i e d h i s 401(k) 

account was worth a p p r o x i m a t e l y $30,000 a t the time of t r i a l . 

There was no t e s t i m o n y i n t r o d u c e d r e g a r d i n g the v a l u e of h i s 

m i l i t a r y r e t i r e m e n t or the C e n t u r y T e l p e n s i o n . 

A d d i t i o n a l l y , the husband t e s t i f i e d t h a t he b e l i e v e d the 

m a r i t a l r e s i d e n c e was worth $300,000 and t h a t he was 

r e q u e s t i n g t h a t the t r i a l c o u r t o r d e r the p a r t i e s t o s e l l the 

m a r i t a l r e s i d e n c e and d i v i d e the e q u i t y . He f u r t h e r t e s t i f i e d 

1The w i f e t e s t i f i e d t h a t the e l e c t r i c i t y t o the m a r i t a l 
r e s i d e n c e was t u r n e d o f f i n e a r l y September 2009 and t h a t she 
and the c h i l d r e n s t a y e d a t the w i f e ' s s i s t e r ' s home f o r 
a p p r o x i m a t e l y one month u n t i l the w i f e was a b l e t o have the 
e l e c t r i c i t y t u r n e d back on. She d i d not p e t i t i o n the c o u r t t o 
i n s t r u c t the husband t o b r i n g the e l e c t r i c i t y b i l l c u r r e n t . 
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t h a t he owed a p p r o x i m a t e l y $9,600 i n c r e d i t - c a r d debt t h a t was 

i n h i s name o n l y , some of which was accumulated d u r i n g the 

m a r r i a g e . 

The w i f e t e s t i f i e d t h a t she was a p a r t n e r i n S c h o o l Zone, 

I n c . , from which she r e c e i v e s a s a l a r y . 2 She t e s t i f i e d t h a t 

she earned $20,000 i n 2009 and a p p r o x i m a t e l y $34,000 i n 2010. 

She a l s o t e s t i f i e d t h a t she worked as a s u b s t i t u t e t e a c h e r i n 

the M o b i l e County P u b l i c S c h o o l System, f o r which she was p a i d 

$58 per day. A d d i t i o n a l l y , the w i f e t e s t i f i e d t h a t she 

b e l i e v e d the m a r i t a l r e s i d e n c e was worth $225,000. 

The w i f e f u r t h e r t e s t i f i e d t h a t she had t h r e e r e t i r e m e n t 

accounts from her p r e v i o u s employment w i t h IBM C o r p o r a t i o n . 3 

F i r s t , the w i f e t e s t i f i e d t h a t she had had a 401(k) account, 

which had been r o l l e d over i n t o an IRA upon her s e p a r a t i o n 

from IBM. That account c o n t a i n e d a p p r o x i m a t e l y $357,214 a t 

the time of t r i a l . Second, the w i f e t e s t i f i e d t h a t she had a 

b rokerage account t h a t had been funded by s t o c k o p t i o n s 

2 S c h o o l Zone, I n c . , i s a company formed by the w i f e and 
her s i s t e r t h a t s e l l s s c h o o l u n i f o r m s . The w i f e t e s t i f i e d a t 
t r i a l t h a t she had a 40% i n t e r e s t i n the company. 

3The w i f e worked f o r IBM from 1977 u n t i l September 2009. 
The p a r t i e s were m a r r i e d i n May 1990. 
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purchased w i t h p a y r o l l d e d u c t i o n s from her IBM paycheck. That 

account c o n t a i n e d a p p r o x i m a t e l y $2,000 a t the time of t r i a l . 4 

T h i r d , she t e s t i f i e d t h a t she r e c e i v e s a p e n s i o n from IBM i n 

the amount of $169 per month. 

The t r i a l c o u r t e n t e r e d a judgment on January 11, 2011, 

d i v o r c i n g the p a r t i e s and d i v i d i n g the m a r i t a l a s s e t s . The 

m a r i t a l a s s e t s and debts were d i v i d e d as f o l l o w s : ( 1 ) the 

husband was awarded the 2001 and 2004 Toyota Tacoma v e h i c l e s , 

( 2 ) the w i f e was awarded the 1991 Mazda v e h i c l e , the 1998 

Honda CRV v e h i c l e , and the 2001 Toyota C o r o l l a v e h i c l e , ( 3 ) 

the w i f e was awarded any i n t e r e s t the p a r t i e s may have i n 

S c h o o l Zone, I n c . , ( 4 ) the w i f e was o r d e r e d t o be r e s p o n s i b l e 

f o r c r e d i t - c a r d debts t o VISA, Bank of America, C i t i B a n k , and 

B i g Ten T i r e s , and, ( 5 ) each p a r t y was awarded a l l f i n a n c i a l 

a ccounts i n h i s or her i n d i v i d u a l name. The judgment a l s o 

d i v i d e d o t h e r items of p e r s o n a l p r o p e r t y . 

4The w i f e t e s t i f i e d t h a t she o f t e n used t h a t account t o 
make up the d i f f e r e n c e between her p r e v i o u s IBM s a l a r y and her 
c u r r e n t s a l a r y . She f u r t h e r t e s t i f i e d t h a t she was f o r c e d t o 
i n c r e a s e the use of the funds i n t h a t account t o pay the 
u t i l i t y b i l l s a f t e r the husband stopped p a y i n g those b i l l s i n 
2009. 
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In a d d i t i o n , the t r i a l c o u r t o r d e r e d the p a r t i e s t o s e l l 

the m a r i t a l r e s i d e n c e and t o d i v i d e the net e q u i t y e q u a l l y . 

P e n d i n g the s a l e of the m a r i t a l r e s i d e n c e , each p a r t y was 

o r d e r e d t o pay h a l f of the monthly mortgage payment. The 

husband was awarded p o s s e s s i o n of the m a r i t a l r e s i d e n c e 

p e n d i n g i t s s a l e and was o r d e r e d t o be r e s p o n s i b l e f o r payment 

of t a x e s , i n s u r a n c e , and maintenance f o r the r e s i d e n c e . The 

w i f e was awarded cus t o d y of the daughter, and the husband was 

o r d e r e d t o pay c h i l d s u pport i n the amount of $372 per month. 5 

The husband f i l e d a motion t o a l t e r , amend, or v a c a t e the 

judgment on January 28, 2011. The w i f e f i l e d a motion t o 

a l t e r , amend, or v a c a t e the judgment on F e b r u a r y 10, 2011. 

The t r i a l c o u r t h e l d a h e a r i n g on March 17, 2011, a f t e r which 

bot h postjudgment motions were d e n i e d . The husband f i l e d a 

t i m e l y a p p e a l t o t h i s c o u r t on March 30, 2011. The w i f e f i l e d 

her n o t i c e of a p p e a l on A p r i l 21, 2011. 

On a p p e a l , the husband argues ( 1 ) t h a t the t r i a l c o u r t 

e r r e d i n i t s d i v i s i o n of a s s e t s and l i a b i l i t i e s and ( 2 ) t h a t 

5The son reached the age of m a j o r i t y b e f o r e t h i s a c t i o n 
was s c h e d u l e d f o r t r i a l . The daughter reached the age of 
m a j o r i t y a p p r o x i m a t e l y f o u r months a f t e r the f i n a l judgment 
was e n t e r e d . 
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the t r i a l c o u r t e r r e d i n f a i l i n g t o award him an a t t o r n e y f e e . 

The w i f e r a i s e s f o u r i s s u e s on a p p e a l : ( 1 ) t h a t the t r i a l 

c o u r t e r r e d when i t f a i l e d t o o r d e r the husband t o pay 

r e t r o a c t i v e c h i l d s u p p o r t , ( 2 ) t h a t the t r i a l c o u r t e r r e d when 

i t f a i l e d t o o r d e r the husband t o reimburse the w i f e f o r 

u t i l i t y b i l l s she p a i d d u r i n g the s e p a r a t i o n , ( 3 ) t h a t the 

t r i a l c o u r t e r r e d by i m p u t i n g t o the w i f e an income of $25 an 

hour i n the c h i l d - s u p p o r t c a l c u l a t i o n , and ( 4 ) t h a t the t r i a l 

c o u r t e r r e d by o r d e r i n g her t o be r e s p o n s i b l e f o r the 

husband's c r e d i t - c a r d debt. 

We f i r s t address the i s s u e s d e a l i n g w i t h the d i v i s i o n of 

m a r i t a l a s s e t s and l i a b i l i t i e s . 

"'The law i s c l e a r t h a t m a t t e r s such as alimony 
and p r o p e r t y d i v i s i o n p u r s u a n t t o d i v o r c e r e s t 
s o u n d l y w i t h i n the d i s c r e t i o n of the t r i a l c o u r t and 
w i l l not be d i s t u r b e d on appea l e x c e p t where such 
d i s c r e t i o n was p a l p a b l y abused. Montgomery [v.  
Montgomery, 519 So. 2d 525 ( A l a . C i v . App. 1987 ) ] . 
The i s s u e s c o n c e r n i n g alimony and the d i v i s i o n of 
p r o p e r t y are i n t e r r e l a t e d , and i n d e t e r m i n i n g whether 
the t r i a l c o u r t abused i t s d i s c r e t i o n as t o e i t h e r of 
those i s s u e s , the e n t i r e judgment must be c o n s i d e r e d . 
Montgomery, sup r a . Many f a c t o r s , i n c l u d i n g the 
conduct of the p a r t i e s r e g a r d i n g the cause of the 
d i v o r c e , are p r o p e r t o c o n s i d e r i n making an 
e q u i t a b l e d i v i s i o n . L u t z v. L u t z , 485 So. 2d 1174 
(A l a . C i v . App. 1986). The award i s not r e q u i r e d t o 
be e q u a l , but must be e q u i t a b l e i n l i g h t of the 
ev i d e n c e , and what i s e q u i t a b l e r e s t s w i t h i n the 
sound d i s c r e t i o n of the t r i a l c o u r t . Ross [v. Ross, 
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447 So. 2d 812 ( A l a . C i v . App. 1984 ) ] . An award t h a t 
f a v o r s one p a r t y over the o t h e r i s not i n and of 
i t s e l f an abuse of d i s c r e t i o n . Jordan v. Jordan, 547 
So. 2d 574 ( A l a . C i v . App. 1989).' 

"'Boykin v. B o y k i n , 628 So. 2d 949, 952 ( A l a . C i v . 
App. 1993)." 

M a r t i n v. M a r t i n , [Ms. 2100124, J u l y 22, 2011] So. 3d 

, ( A l a . C i v . App. 2011). 

A l t h o u g h the husband argues t h a t "the t r i a l c o u r t e r r e d 

i n i t s d i v i s i o n of a s s e t s and l i a b i l i t i e s , " h i s b r i e f f o c u s e s 

e n t i r e l y on the t r i a l c o u r t ' s f a i l u r e t o award him any of the 

w i f e ' s r e t i r e m e n t funds. Under § 30-2-51(b), A l a . Code 1975, 

" [ t ] h e judge, a t h i s or her d i s c r e t i o n , may i n c l u d e 
i n the e s t a t e of e i t h e r spouse the p r e s e n t v a l u e of 
any f u t u r e or c u r r e n t r e t i r e m e n t b e n e f i t s , t h a t a 
spouse may have a v e s t e d i n t e r e s t i n or may be 
r e c e i v i n g on the date the a c t i o n f o r d i v o r c e i s 
f i l e d , p r o v i d e d t h a t the f o l l o w i n g c o n d i t i o n s are 
met: 

"(1) The p a r t i e s have been m a r r i e d f o r 
a p e r i o d of 10 years d u r i n g which the 
r e t i r e m e n t was b e i n g accumulated. 

"(2) The c o u r t s h a l l not i n c l u d e i n 
the e s t a t e the v a l u e of any r e t i r e m e n t 
b e n e f i t s a c q u i r e d p r i o r t o the marria g e 
i n c l u d i n g any i n t e r e s t or a p p r e c i a t i o n of 
the b e n e f i t s . 

"(3) The t o t a l amount of the 
r e t i r e m e n t b e n e f i t s p a y a b l e t o the 
non-covered spouse s h a l l not exceed 50 
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p e r c e n t of the r e t i r e m e n t b e n e f i t s t h a t may 
be c o n s i d e r e d by the c o u r t . " 

(Emphasis added.) The husband seems t o argue i n h i s b r i e f 

t h a t , because the p a r t i e s meet the r e q u i r e m e n t s s e t out i n § 

30-2-51(b), he i s e n t i t l e d t o a p o r t i o n of the funds i n the 

w i f e ' s r e t i r e m e n t a c c o u n t s . 6 A l t h o u g h a t r i a l c o u r t may 

c o n s i d e r the r e t i r e m e n t accounts t h a t meet the above 

re q u i r e m e n t s as m a r i t a l p r o p e r t y , " t h e r e i s no requirement 

t h a t r e t i r e m e n t accounts be d i v i d e d . " Ex p a r t e Y o s t , 775 So. 

2d 794, 795 ( A l a . 2000). T h e r e f o r e , the t r i a l c o u r t d i d not 

6 I t appears t h a t o n l y a p o r t i o n of the funds i n the w i f e ' s 
r e t i r e m e n t accounts are d i v i s i b l e as m a r i t a l p r o p e r t y . The 
husband's e x p e r t p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t the w i f e ' s 
p r e m a r r i a g e s a l a r y funded 19.77% of the r e t i r e m e n t a c c o u n t s , 
but he f a i l e d t o e x p l a i n how he a r r i v e d a t t h a t c a l c u l a t i o n . 
He f u r t h e r a d m i t t e d t h a t he d i d not know whether the w i f e ' s 
c o n t r i b u t i o n and her employer's c o n t r i b u t i o n remained the same 
throughout her employment. Based on t h i s i n f o r m a t i o n , the 
t r i a l c o u r t c o u l d have c o n c l u d e d t h a t t h e r e was not s u f f i c i e n t 
e v i d e n c e s t o the p o r t i o n of the b e n e f i t s the w i f e c o n t r i b u t e d 
d u r i n g the m a r r i a g e . The t r i a l c o u r t would have then been 
p r e c l u d e d from awarding the husband any p o r t i o n of the w i f e ' s 
r e t i r e m e n t b e n e f i t s . See A p p l e g a t e v. A p p l e g a t e , 863 So. 2d 
1123, 1124 ( A l a . C i v . App. 2003) ("[T]he f a i l u r e t o p r e s e n t the 
n e c e s s a r y e v i d e n c e of the p r e s e n t v a l u a t i o n of r e t i r e m e n t 
b e n e f i t s and the p o r t i o n of those b e n e f i t s a c q u i r e d p r i o r t o 
the m a r r i a g e p r e v e n t s the t r i a l c o u r t from e x e r c i s i n g i t s ... 
d i s c r e t i o n t o award one spouse any p o r t i o n of the r e t i r e m e n t 
b e n e f i t s of the o t h e r spouse.") . 
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e r r when i t awarded each p a r t y a l l f i n a n c i a l accounts i n h i s 

or her i n d i v i d u a l name. 

T a k i n g her i s s u e s out of o r d e r , the w i f e argues t h a t the 

t r i a l c o u r t e r r e d when i t o r d e r e d her t o be r e s p o n s i b l e f o r 

the husband's debt, s p e c i f i c a l l y the c r e d i t - c a r d debt. At 

t r i a l , the husband t e s t i f i e d t h a t he had f o u r c r e d i t cards i n 

h i s name w i t h a combined b a l a n c e of a p p r o x i m a t e l y $9,600. 

However, the f i n a l judgment made the w i f e s o l e l y r e s p o n s i b l e 

f o r t h i s debt, a l o n g w i t h the debt connected w i t h two 

a d d i t i o n a l c r e d i t cards h e l d i n b o t h p a r t i e s ' names t h a t the 

w i f e had used t o pay expenses w h i l e t h i s a c t i o n was pending. 

T h i s u l t i m a t e l y made the w i f e r e s p o n s i b l e f o r a t o t a l of 

a p p r o x i m a t e l y $21,489 of c r e d i t - c a r d debt. 

The w i f e argues i n her b r i e f t h a t the f o u r c r e d i t cards 

i n the husband's name are p a r t of h i s s e p a r a t e e s t a t e and 

s h o u l d not be i n c l u d e d i n the d i v i s i o n of m a r i t a l p r o p e r t y . 

"'A p a r t y ' s " ' s e p a r a t e e s t a t e ' i s t h a t 
p r o p e r t y over which [he or] she e x e r c i s e s 
e x c l u s i v e c o n t r o l and from which the 
[spouse] ... d e r i v e s no b e n e f i t by reason 
of the m a r i t a l r e l a t i o n s h i p . " Gartman v.  
Gartman, 376 So. 2d 711, 713 ( A l a . C i v . 
App. 1978) . The s e p a r a t e e s t a t e of the 
p a r t i e s i n a d i v o r c e p r o c e e d i n g i n c l u d e s 
p r o p e r t y owned p r i o r t o the marriag e and 
p r o p e r t y r e c e i v e d by g i f t or i n h e r i t a n c e 
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d u r i n g the m a r r i a g e . § 30-2-51(a), A l a . 
Code 1975. 

Meek v. Meek, [Ms. 2091110, June 24, 2011] So. 3d , 

(A l a . C i v . App. 2 0 1 1 ) ( q u o t i n g N i c h o l s v. N i c h o l s , 824 So. 

2d 797, 802 ( A l a . C i v . App. 2001). I t i s u n d i s p u t e d t h a t the 

husband e x e r c i s e d e x c l u s i v e c o n t r o l over the f o u r c r e d i t 

c a r d s , and i t i s c l e a r from the r e c o r d t h a t the husband 

i n c u r r e d c r e d i t - c a r d debt d u r i n g the p e r i o d of s e p a r a t i o n t h a t 

was not f o r the b e n e f i t of the m a r r i a g e . However, i t i s not 

c l e a r what p o r t i o n of the c u r r e n t b a l a n c e on each c a r d was 

a c c r u e d b e f o r e and a f t e r the s e p a r a t i o n of the p a r t i e s . A t 

t r i a l , the husband i n d i c a t e d t h a t some of the debt was 

i n c u r r e d d u r i n g the m a r r i a g e . The w i f e o f f e r e d no ev i d e n c e 

r e g a r d i n g the p o r t i o n of c r e d i t - c a r d debt i n c u r r e d a f t e r the 

s e p a r a t i o n . Without e v i d e n c e of the debt t h a t was i n c u r r e d 

d u r i n g the s e p a r a t i o n , we cannot conclude t h a t the c r e d i t - c a r d 

debt was p a r t of the husband's s e p a r a t e e s t a t e . See Brown v.  

Brown, 72 So. 3d 28, 36-37 ( A l a . C i v . App. 2011). 

F u r t h e r , the f i n a l judgment of the t r i a l c o u r t awarded 

each p a r t y any f i n a n c i a l a c c o u n t s , i n c l u d i n g 401(k) accounts 

and p e n s i o n s , i n h i s or her i n d i v i d u a l name. A l t h o u g h no 

evi d e n c e was p r e s e n t e d a t t r i a l r e g a r d i n g the v a l u e of the 
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husband's r e t i r e m e n t a c c o u n t s , the w i f e does not d i s p u t e the 

husband's a s s e r t i o n t h a t her r e t i r e m e n t accounts are more 

s u b s t a n t i a l than the husband's a c c o u n t s . "A t r i a l c o u r t i s 

f r e e t o c o n s i d e r the r e t i r e m e n t b e n e f i t s ... as a s s e t s of the 

p a r t i e s t o d i v o r c e i n f a s h i o n i n g i t s awards." B y r d v. Byrd, 

644 So. 2d 31, 32 ( A l a . C i v . App. 1994). To address the 

arguments of b o t h p a r t i e s , the t r i a l c o u r t was not r e q u i r e d t o 

award the husband a p o r t i o n of the w i f e ' s r e t i r e m e n t a c c o u n t s , 

Y o s t , 775 So. 2d a t 795, but i t was f r e e t o c o n s i d e r a l l the 

p a r t i e s ' r e t i r e m e n t accounts as p a r t of the e q u i t a b l e 

d i s t r i b u t i o n of the m a r i t a l a s s e t s and d e b t s . Byrd, 644 So. 2d 

at 32. 

A r e v i e w of the remainder of the f i n a l judgment shows 

t h a t the husband was awarded two v e h i c l e s ; the w i f e was 

awarded t h r e e v e h i c l e s . 7 A l t h o u g h l i t t l e e v i d e n c e was 

p r e s e n t e d a t t r i a l as t o the v a l u e or the payment s t a t u s of 

7 D u r i n g the pendency of the d i v o r c e , the w i f e p u r c h a s e d 
a Lexus v e h i c l e f o r $20,000 f o r h e r s e l f and another v e h i c l e 
f o r the son f o r $4, 500. The son wrecked the v e h i c l e p u r c h a s e d 
f o r him i n an a c c i d e n t . The Lexus v e h i c l e was not 
s p e c i f i c a l l y a d d r e s s e d i n the f i n a l judgment; however, the 
t r i a l c o u r t t h a t o r d e r e d any v e h i c l e not r e f e r e n c e d i n the 
judgment would remain w i t h the p a r t y h a v i n g c u r r e n t l y 
p o s s e s s i n g the v e h i c l e . 

13 
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the v e h i c l e s , the husband i n d i c a t e d t h a t h i s monthly b i l l s 

i n c l u d e d a " c a r payment," w h i l e the p a r t i e s agreed t h a t the 

v e h i c l e s awarded t o the w i f e were w i t h o u t i n d e b t e d n e s s . The 

f i n a l judgment a l s o awarded the w i f e her i n t e r e s t i n S c h o o l 

Zone, I n c . 8 F i n a l l y , the t r i a l c o u r t o r d e r e d the p a r t i e s t o 

s e l l the m a r i t a l r e s i d e n c e and s p l i t the e q u i t y e q u a l l y . The 

husband was awarded p o s s e s s i o n of the r e s i d e n c e pending i t s 

s a l e ; however, a l t h o u g h the p a r t i e s were o r d e r e d t o each pay 

h a l f of the monthly mortgage payment, the husband was o r d e r e d 

t o be r e s p o n s i b l e f o r the t a x e s , i n s u r a n c e , and maintenance of 

the r e s i d e n c e . 

The r e c o r d i s d e v o i d of e v i d e n c e r e g a r d i n g the v a l u a t i o n 

of most of the a s s e t s d i s t r i b u t e d by the t r i a l c o u r t ' s 

judgment, i n c l u d i n g the husband's r e t i r e m e n t accounts and the 

v a l u e of the v e h i c l e s . 

"'A d i v o r c e judgment t h a t i s based on 
e v i d e n c e p r e s e n t e d ore tenus i s a f f o r d e d a 
p resumption of c o r r e c t n e s s . Brown v. Brown, 
719 So. 2d 228 ( A l a . C i v . App. 1998). T h i s 
p resumption of c o r r e c t n e s s i s based upon 
the t r i a l c o u r t ' s unique p o s i t i o n t o 
observe the p a r t i e s and w i t n e s s e s f i r s t h a n d 
and t o e v a l u a t e t h e i r demeanor and 

8The w i f e t e s t i f i e d t h a t S c h o o l Zone, In c . had 
a p p r o x i m a t e l y $26,000 i n debt a t the time of the t r i a l . 
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c r e d i b i l i t y . Brown, sup r a ; H a l l v. Mazzone, 
486 So. 2d 408 ( A l a . 1986). A judgment of 
the t r i a l c o u r t based on i t s f i n d i n g s of 
f a c t s w i l l be r e v e r s e d o n l y where i t i s so 
u nsupported by the e v i d e n c e as t o be 
p l a i n l y and p a l p a b l y wrong. Brown, s u p r a . 
However, t h e r e i s no presumption of 
c o r r e c t n e s s i n the t r i a l c o u r t ' s 
a p p l i c a t i o n of law t o the f a c t s . Gaston v.  
Ames, 514 So. 2d 877 ( A l a . 1987).' 

"'Robinson v. Robinson, 795 So. 2d 729, 732-33 ( A l a . 
C i v . App. 20 0 1 ) . " 

K r e i t z b e r g v. K r e i t z b e r g , 80 So. 3d 925, 931 ( A l a . C i v . App. 

2011). To r e i t e r a t e , " ' [ t ] h e award i s not r e q u i r e d t o be 

e q u a l , but must be e q u i t a b l e i n l i g h t of the e v i d e n c e , and 

what i s e q u i t a b l e r e s t s w i t h i n the sound d i s c r e t i o n of the 

t r i a l c o u r t . ' " M a r t i n , So. 3d a t . We conclude t h a t 

the e v i d e n c e was s u f f i c i e n t t o s u p p o r t the t r i a l c o u r t ' s 

d i v i s i o n of the m a r i t a l a s s e t s and t h a t t h a t a s p e c t of the 

judgment i s due t o be a f f i r m e d . 

The w i f e next argues t h a t the t r i a l c o u r t e r r e d by 

f a i l i n g t o o r d e r the husband t o pay r e t r o a c t i v e c h i l d s u p p o r t 

and t o reimburse her f o r h o usehold expenses i n c u r r e d d u r i n g 

the pendency of t h i s a c t i o n . When t h i s a c t i o n was i n i t i a l l y 

f i l e d , the p a r t i e s ' c h i l d r e n were a p p r o x i m a t e l y 15 and 16 

y e a r s o l d , r e s p e c t i v e l y . The son reached the age of m a j o r i t y 

w h i l e t h i s a c t i o n was pending; the daughter a t t a i n e d the age 
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of m a j o r i t y s h o r t l y a f t e r the t r i a l c o u r t e n t e r e d i t s 

judgment. 

The w i f e c i t e s Brown v. Brown, 719 So. 2d 228 ( A l a . C i v . 

App. 1998), i n s u p p o r t of her c l a i m f o r r e t r o a c t i v e c h i l d 

s u p p o r t . S i m i l a r t o the case a t b a r , the w i f e i n Brown f a i l e d 

t o r e q u e s t temporary c h i l d s u pport i n her c r o s s - c l a i m f o r a 

d i v o r c e . She l a t e r f i l e d a c l a i m f o r temporary s u p p o r t t h a t 

remained pending throughout the r e m a i n i n g two-year p e r i o d of 

the d i v o r c e a c t i o n . The husband i n Brown argued t h a t the 

t r i a l c o u r t had e r r e d i n awarding a c h i l d - s u p p o r t a r r e a r a g e 

when t h e r e had been no pendente l i t e c h i l d - s u p p o r t o r d e r i n 

p l a c e . 719 So. 2d a t 231. The Brown c o u r t h e l d t h a t , 
" [ g ] i v e n t h i s s t a t e ' s p o l i c y and law r e q u i r i n g 

a p a r e n t t o s u p p o r t a minor c h i l d , we h o l d t h a t a 
t r i a l c o u r t may, i n i t s d i s c r e t i o n , award c h i l d 
s u p p o r t r e t r o a c t i v e t o the f i l i n g of the c o m p l a i n t 
f o r d i v o r c e where the t r i a l c o u r t has f a i l e d t o 
e n t e r a pendente l i t e c h i l d s u p p o r t o r d e r f o r the 
p e r i o d i n which the p a r e n t had a duty t o s upport the 
c h i l d but f a i l e d t o p r o v i d e t h a t s u p p o r t . " 

719 So. 2d a t 232. 

The w i f e f i l e d a motion on January 11, 2008, p e t i t i o n i n g 

the t r i a l c o u r t f o r pendente l i t e c h i l d s u p p o r t . The t r i a l 

c o u r t d e n i e d her r e q u e s t . However, f o l l o w i n g the r e a s o n i n g of 

t h i s c o u r t i n Brown, "[a] b a s i c p r i n c i p l e of Alabama law i s 
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t h a t a p a r e n t has a duty t o support a minor c h i l d . ' P a r e n t a l 

s u p p o r t i s a fundamental r i g h t of a l l minor c h i l d r e n . ' " 719 

So. 2d a t 231 ( q u o t i n g S t a t e ex r e l . S h e l l h o u s e v. B e n t l e y , 
666 So. 2d 517, 518 ( A l a . C i v . App. 1995)). T h i s c o u r t 

f u r t h e r s t a t e d i n Pate v. Guy, 942 So. 2d 380, 385 ( A l a . C i v . 

App. 2005), t h a t the " r i g h t of p a r e n t a l s u p p o r t e x i s t s 

r e g a r d l e s s of the l a c k of c o u r t i n s t r u c t i o n s . " In a d d i t i o n , 

the Alabama L e g i s l a t u r e c r e a t e d a cause of a c t i o n f o r 

r e t r o a c t i v e c h i l d s u p p o r t a g a i n s t a n o n s u p p o r t i n g p a r e n t i n 

1994. See A l a . Code 1975, § 30-3-110 through § 30-3-115. 

At t r i a l , the husband t e s t i f i e d t h a t he d i d not p r o v i d e 

s u p p o r t f o r the c h i l d r e n d u r i n g the time t h i s a c t i o n was 

pending. " T h i s c o u r t w i l l not a l l o w the t r i a l c o u r t ' s 

o v e r s i g h t i n t h i s r e g a r d t o accrue t o the b e n e f i t of the 

n o n c u s t o d i a l p a r e n t . To do so would reward the n o n c u s t o d i a l 

p a r e n t f o r f a i l u r e or r e f u s a l t o s u p p o r t h i s or her c h i l d 

Brown, 719 So. 2d a t 232. T h e r e f o r e , we r e v e r s e the 

judgment i n s o f a r as i t f a i l e d t o i n c l u d e an award of 

r e t r o a c t i v e c h i l d s u p p o r t and we remand the cause f o r the 

e n t r y of a r e v i s e d judgment t h a t i n c l u d e s an a p p r o p r i a t e 

amount of r e t r o a c t i v e c h i l d s u p p o r t . 
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Pate i s f u r t h e r i n s t r u c t i v e r e g a r d i n g the i s s u e of 

r e t r o a c t i v e reimbursement of m a r i t a l expenses. S i m i l a r t o the 

p r e s e n t case, the t r i a l c o u r t i n Pate i s s u e d a pendente l i t e 

o r d e r i n s t r u c t i n g the p a r t i e s t o pay t h e i r "pro r a t a " share of 

the m a r i t a l expenses. 942 So. 2d a t 385. The f a t h e r i n t h a t 

case a d m i t t e d t h a t he had not c o n t r i b u t e d t o any of the 

monthly household expenses, o t h e r than homeowner's i n s u r a n c e , 

d u r i n g the pendency of the d i v o r c e p r o c e e d i n g . I d . T h i s 

c o u r t h e l d t h a t " [ t ] h e c h i l d r e n ha[d] a l e g a l l y e n f o r c e a b l e 

r i g h t t o be s u p p o r t e d by b o t h p a r e n t s d u r i n g the pendency of 

t h e i r p a r e n t ' s d i v o r c e a c t i o n . " I d . a t 385-86. 

The t r i a l c o u r t i n the p r e s e n t case i s s u e d a p r e t r i a l 

o r d e r t h a t i n s t r u c t e d the p a r t i e s , among o t h e r t h i n g s , t o 

" [ m ] a i n t a i n s t a t u s quo as t o payment of the house note or 

r e n t , u t i l i t i e s , f ood, n e c e s s i t i e s , f i x e d c r e d i t o b l i g a t i o n s , 

e t c . " I t i s c l e a r from the r e c o r d t h a t the husband was 

r e s p o n s i b l e f o r p a y i n g the u t i l i t y b i l l s f o r the m a r i t a l 

r e s i d e n c e . I t i s a l s o u n d i s p u t e d t h a t the husband 

u n i l a t e r a l l y stopped p a y i n g the u t i l i t y b i l l s sometime i n 

2009, r e s u l t i n g i n the temporary l o s s of water and e l e c t r i c i t y 

s e r v i c e . Based upon t h i s c o u r t ' s h o l d i n g i n Pate, the t r i a l 

c o u r t e r r e d when i t f a i l e d t o o r d e r the husband t o reimburse 
18 
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the w i f e f o r u t i l i t y b i l l s she p a i d d u r i n g the pendency of the 

d i v o r c e a c t i o n . T h e r e f o r e , we r e v e r s e the judgment i n s o f a r as 

i t f a i l e d t o award the w i f e reimbursement f o r t h a t expense and 

we remand the cause f o r the e n t r y of a r e v i s e d judgment t h a t 

i n c l u d e s a reimbursement award t o the w i f e i n the amount of 

the u t i l i t y b i l l s t h a t the husband was o r d e r e d t o pay i n the 

p r e t r i a l o r d e r . 

The w i f e a l s o argues t h a t the t r i a l c o u r t e r r o n e o u s l y 

imputed t o the w i f e an income of $25 an hour i n i t s c h i l d -

s u p p o r t c a l c u l a t i o n s . A f t e r a thorough r e v i e w of the r e c o r d , 

i n c l u d i n g the c h i l d - s u p p o r t - c a l c u l a t i o n forms, we are unable 

t o a s c e r t a i n the o r i g i n of the income a t t r i b u t e d t o each p a r t y 

by the t r i a l c o u r t . " ' [ T ] h i s c o u r t cannot a f f i r m a 

c h i l d - s u p p o r t o r d e r i f i t has t o guess a t what f a c t s the t r i a l 

c o u r t found i n o r d e r t o e n t e r the s u p p o r t o r d e r i t e n t e r e d 

W i l l i s v. W i l l i s , 45 So. 3d 347, 349 ( A l a . C i v . App. 

2010) ( q u o t i n g Mosley v. Mosley, 747 So. 2d 894, 898 ( A l a . 

C i v . App. 1999)). We t h e r e f o r e r e v e r s e the judgment i n s o f a r 

as i t e s t a b l i s h e s the c h i l d - s u p p o r t award and remand the cause 

to the t r i a l c o u r t t o determine the husband's c h i l d - s u p p o r t 

o b l i g a t i o n i n compliance w i t h Rule 3 2 ( E ) , A l a . R. Jud. Admin. 

F i n a l l y , the husband contends t h a t the t r i a l c o u r t e r r e d 
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i n f a i l i n g t o award him an a t t o r n e y f e e . I t i s w e l l s e t t l e d 

t h a t the award of an a t t o r n e y fee i s w i t h i n the d i s c r e t i o n of 

the t r i a l judge and w i l l not be r e v e r s e d except f o r an abuse 

of d i s c r e t i o n . Enzor v. Enzor, [Ms. 2100105, December 30, 

2011] So. 3d , ( A l a . C i v . App. 2011) . In t h i s 

case, we f i n d no ev i d e n c e t h a t the d e n i a l of an a t t o r n e y - f e e 

award was an abuse of the t r i a l c o u r t ' s d i s c r e t i o n . 

A c c o r d i n g l y , we r e v e r s e the t r i a l c o u r t ' s judgment i n s o f a r 

as i t f a i l e d t o award r e t r o a c t i v e c h i l d s u p p o r t , i n s o f a r as i t 

f a i l e d t o e n f o r c e the p r e t r i a l o r d e r r e g a r d i n g payment of 

u t i l i t i e s , and i n s o f a r as i t c a l c u l a t e d c h i l d s u p p o r t , and we 

remand the cause w i t h i n s t r u c t i o n s t o the t r i a l c o u r t t o e n t e r 

a judgment c o n s i s t e n t w i t h t h i s o p i n i o n . We a f f i r m the 

judgment w i t h r e g a r d t o the d i v i s i o n of m a r i t a l a s s e t s and 

de b t s . 

APPEAL -- AFFIRMED 

CROSS-APPEAL — AFFIRMED IN PART; REVERSED IN PART; AND 

REMANDED WITH INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n and Bryan, J J . , concur. 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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