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C u r t i s Gore ("the former husband") ap p e a l s from a 

judgment of the Montgomery C i r c u i t C ourt ("the t r i a l c o u r t " ) 

t h a t o r d e r e d him t o pay p o s t m i n o r i t y - e d u c a t i o n a l - s u p p o r t 

a r r e a r s and t h a t m o d i f i e d h i s p o s t m i n o r i t y - e d u c a t i o n a l - s u p p o r t 

o b l i g a t i o n . P a t r i c i a White ("the former w i f e " ) c r o s s - a p p e a l s 

from the same judgment i n s o f a r as the t r i a l c o u r t m o d i f i e d the 

former husband's p o s t m i n o r i t y - e d u c a t i o n a l - s u p p o r t o b l i g a t i o n 

and f a i l e d t o award her a g r e a t e r amount of a t t o r n e y f e e s . 

P r o c e d u r a l H i s t o r y 

The p a r t i e s were d i v o r c e d by the t r i a l c o u r t i n January 

2004, and t h e i r d i v o r c e judgment i n c o r p o r a t e d an agreement of 

the p a r t i e s . Pursuant t o t h a t agreement, the former w i f e was 

awarded p r i m a r y p h y s i c a l c u s t o d y of the p a r t i e s ' daughter 

("the c h i l d " ) , the o n l y r e m a i n i n g minor c h i l d o f the p a r t i e s . 

The p e r t i n e n t p a r t s o f the p a r t i e s ' agreement p r o v i d e d as 

f o l l o w s : 

"4.(E) The p a r t i e s agree t o be r e s p o n s i b l e on a 
pro r a t a b a s i s , meaning the p e r c e n t a g e each 
c o n t r i b u t e d t o a c a l c u l a t i o n of j o i n t income, f o r 
the c o l l e g e e d u c a t i o n expenses of the ... c h i l d , 
i n c l u d i n g t u i t i o n , room and board, books and f e e s . 

"  

"10. Contempt: S h o u l d e i t h e r p a r t y f a i l t o abide 
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by the terms of t h i s agreement or take some a c t i o n 
which amount[s] t o contempt o f the c o u r t , and i t 
becomes n e c e s s a r y f o r the o t h e r p a r t y t o seek the 
r e l i e f of the c o u r t t o e n f o r c e h i s or her r i g h t s 
under t h i s agreement, then the p a r t y s e e k i n g r e l i e f 
s h a l l be e n t i t l e d t o reimbursement of h i s or her 
a t t o r n e y s f e e s and o t h e r c o s t s . " 

On May 2, 2007, the former husband f i l e d a p e t i t i o n t o 

modify h i s c h i l d - s u p p o r t o b l i g a t i o n based on an a l l e g e d 

d ecrease i n h i s income. The former w i f e f i l e d an answer and 

a c o u n t e r c l a i m r e q u e s t i n g m o d i f i c a t i o n o f c e r t a i n terms of the 

d i v o r c e judgment. The former w i f e a l s o r e q u e s t e d t h a t the 

former husband pay a pro r a t a share of expenses i n c u r r e d by 

the c h i l d f o r summer c o l l e g e c o u rses t h a t she had taken b e f o r e 

she g r a d u a t e d from h i g h s c h o o l . The p a r t i e s e n t e r e d i n t o a 

second agreement t h a t p r o v i d e d , i n p e r t i n e n t p a r t : 

"4. The former w i f e agrees t h a t i f [ t h e c h i l d ] 
wants t o a t t e n d any o t h e r p r e - h i g h s c h o o l g r a d u a t i o n 
c o l l e g e c o u r s e s , t h a t the former husband w i l l be  
c o n s u l t e d and w i l l have the r i g h t t o approve them 
b e f o r e he i s f i n a n c i a l l y r e s p o n s i b l e f o r p a y i n g a 
pro r a t a share of the c o s t s ; and 

"5. When [the c h i l d ] g raduates from h i g h s c h o o l , 
the former w i f e and [the] c h i l d w i l l c o n s u l t w i t h  
the former husband c o n c e r n i n g the c h i l d ' s c o l l e g e  
p l a n s , and w i l l do so i n s u f f i c i e n t time so t h a t he  
may seek a l e g a l remedy i f he s t r o n g l y d i s a g r e e s  
w i t h [the c h i l d ] ' s d e c i s i o n . 

"6. A l l o t h e r terms o f the [ d i v o r c e judgment] 
not m o d i f i e d h e r e i n s h a l l remain i n f u l l f o r c e and 
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e f f e c t . " 

(Emphasis added.) 

The p a r t i e s ' agreement was i n c o r p o r a t e d i n t o a judgment 

m o d i f y i n g the p a r t i e s ' d i v o r c e judgment ("the m o d i f i c a t i o n 

judgment") on November 20, 2007. 

The r e c o r d i n d i c a t e s t h a t the c h i l d began a t t e n d i n g the 

U n i v e r s i t y of Texas i n f a l l 2009. On September 18, 2009, the 

former w i f e f i l e d a show-cause p e t i t i o n s e e k i n g t o h o l d the 

former husband i n contempt f o r h i s f a i l u r e t o pay h i s pro r a t a 

share o f the c h i l d ' s c o l l e g e expenses, among o t h e r a l l e g e d 

v i o l a t i o n s of the d i v o r c e judgment and the m o d i f i c a t i o n 

judgment. The former w i f e sought an award o f a t t o r n e y fees 

based on p a r a g r a p h 10 o f the d i v o r c e judgment. 1 

On January 19, 2010, the former husband f i l e d an answer 

to the former w i f e ' s contempt p e t i t i o n and a c o u n t e r c l a i m t o 

modify the d i v o r c e judgment and the m o d i f i c a t i o n judgment. He 

a l l e g e d t h a t t h e r e had been a m a t e r i a l change i n c i r c u m s t a n c e s 

s i n c e the e n t r y of the l a s t judgment because the c h i l d had 

1The former w i f e s u b s e q u e n t l y f i l e d two amended p e t i t i o n s 
s e e k i n g t o h o l d the former husband i n contempt f o r v a r i o u s 
v i o l a t i o n s o f the t r i a l c o u r t ' s p r e v i o u s judgments. However, 
those i s s u e s were r e s o l v e d and are not p e r t i n e n t t o the i s s u e s 
r a i s e d on a p p e a l . 
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chosen t o a t t e n d an o u t - o f - s t a t e c o l l e g e . He a l l e g e d t h a t the 

c o s t of a t t e n d i n g the o u t - o f - s t a t e c o l l e g e was " e x p o n e n t i a l l y 

h i g h e r than any i n - s t a t e p u b l i c i n s t i t u t i o n and was o t h e r w i s e 

not c ontemplated by the former husband when he s i g n e d the 

p r e v i o u s agreements." The former husband f u r t h e r a l l e g e d t h a t 

he d i d not have the funds n e c e s s a r y t o c o n t r i b u t e t o the 

c h i l d ' s o u t - o f - s t a t e c o l l e g e expenses, and he asked the t r i a l 

c o u r t t o modify the terms o f the p r e v i o u s judgments t o 

" r e f l e c t a more a p p r o p r i a t e p o s t m i n o r i t y s u p p o r t payment." 

The t r i a l c o u r t conducted an ore tenus h e a r i n g on May 3, 

2010, and August 27, 2010. On September 7, 2010, the t r i a l 

c o u r t e n t e r e d an o r d e r t h a t s t a t e d , i n p e r t i n e n t p a r t , " t h a t 

[paragraph] number f i v e ... i n the [ m o d i f i c a t i o n judgment] i s 

vague and o v e r l y broad, and f u r t h e r , t h a t i t c o n t a i n s a l a t e n t 

a m b i g u i t y and i s t h e r e f o r e due t o be m o d i f i e d . " 

On November 23, 2010, the t r i a l c o u r t conducted a h e a r i n g 

on the former husband's p e t i t i o n t o modify based on a m a t e r i a l 

change i n c i r c u m s t a n c e s r e g a r d i n g h i s a b i l i t y t o pay the 

c h i l d ' s o u t - o f - s t a t e c o l l e g e expenses. On December 21, 2010, 

the t r i a l c o u r t e n t e r e d a judgment t h a t made the f o l l o w i n g 

s p e c i f i c f i n d i n g s o f f a c t and l e g a l c o n c l u s i o n s : 
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"The former w i f e contends t h a t [ , ] a t the time o f 
the d i v o r c e , the former husband agreed t o pay h i s 
pro r a t a share o f the c o l l e g e e d u c a t i o n expenses o f 
the ... c h i l d i n c l u d i n g t u i t i o n , room and b o a r d , 
books and f e e s . The former w i f e a l s o contends t h a t 
i n the s e t t l e m e n t agreement of the m o d i f i c a t i o n 
p e t i t i o n , the p a r t i e s agreed t h a t the ... c h i l d 
would c o n s u l t w i t h the former husband c o n c e r n i n g 
[the c h i l d ] ' s c o l l e g e p l a n s i n s u f f i c i e n t time t h a t 
the former husband may seek l e g a l remedy i f he 
s t r o n g l y d i s a g r e e d w i t h [the c h i l d ] ' s d e c i s i o n . 
[The] former w i f e contends t h a t t h r o u g h o u t [the 
c h i l d ] ' s s e n i o r year i n h i g h s c h o o l , she and [the 
c h i l d ] c o n s u l t e d w i t h [the] former husband r e g a r d i n g 
c o l l e g e a p p l i c a t i o n s and the s e l e c t i o n p r o c e s s . 
F u r t h e r , [the c h i l d ] n o t i f i e d her f a t h e r [ , the 
former husband,] w e l l i n advance of her h i g h s c h o o l 
g r a d u a t i o n of her s e l e c t i o n o f a c o l l e g e c h o i c e o f 
the U n i v e r s i t y o f Texas. The former w i f e r e q u e s t e d 
i n w r i t i n g t h a t the former husband seek h i s l e g a l 
remedy p u r s u a n t t o the m o d i f i c a t i o n [judgment] i f he 
d i s a g r e e d w i t h [the c h i l d ] ' s c o l l e g e c h o i c e . R a t h e r 
than seek h i s l e g a l remedy, the former husband 
s i m p l y r e f u s e d t o pay h i s pro r a t a [share] (87%) o f 
[the c h i l d ] ' s c o l l e g e expenses and l i m i t e d h i s 
c o n t r i b u t i o n t o t h a t o f h i s p r o r a t a share (87%) o f 
i n - s t a t e c o l l e g e t u i t i o n c o s t s 

"Evidence was c l e a r t h a t the former w i f e ' s 
P e t i t i o n t o Show Cause f i l e d September 18, 2009, was 
the r e s u l t of the former husband's r e f u s a l t o seek 
l e g a l remedy as c o n t e m p l a t e d i n the p a r t i e s ' 
m o d i f i c a t i o n agreement. E v i d e n c e was f u r t h e r c l e a r 
t h a t the former w i f e attempted s e r v i c e on the former 
husband by c e r t i f i e d m a i l , which the former husband 
never p i c k e d up. F u r t h e r , the former w i f e ' s attempts 
to s e r v e the former husband by p r o c e s s s e r v e r were 
not s u c c e s s f u l . The former husband was s e r v e d 
f o l l o w i n g the December 7, 2009, o r d e r g r a n t i n g 
former w i f e ' s M o t i o n f o r S e r v i c e o f P r o c e s s by 
O r d i n a r y M a i l , and former husband f i l e d h i s 
r e s p o n s i v e p l e a d i n g more than f o u r months a f t e r the 
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former w i f e f i l e d her P e t i t i o n t o Show Cause. Such 
a d e l a y r e s u l t e d i n d e l a y o f t h i s m a t t e r b e i n g h e a r d 
and a d d i t i o n a l a t t o r n e y ' s fees i n c u r r e d by the 
former w i f e . E v i d e n c e i s c l e a r t h a t the p a r t i e s ' 
s e t t l e m e n t agreement i n c o r p o r a t e d i n the [ d i v o r c e 
judgment] i n c l u d e d no r e s t r i c t i o n s r e g a r d i n g the 
c h o i c e o f c o l l e g e made by the ... c h i l d r e s t r i c t e d 
t o t h a t o f an i n - s t a t e p u b l i c i n s t i t u t i o n . F u r t h e r , 
the e v i d e n c e was c l e a r t h a t the r e c o g n i z e d p ro r a t a 
share o f the former husband's c o n t r i b u t i o n t o the 
minor c h i l d ' s c o l l e g e expenses s i n c e the p a r t i e s ' 
200[4] d i v o r c e was 87% and the former w i f e 13%. 
C l e a r l y , the former husband's income has i n c r e a s e d 
s i n c e the time o f d i v o r c e as w e l l as the 2007 
m o d i f i c a t i o n . 

"Evidence was a l s o c l e a r t h a t the former husband 
p u r c h a s e d a r e s i d e n c e i n 2006, p r i o r t o the 2007 
m o d i f i c a t i o n , s a i d r e s i d e n c e purchase p r i c e b e i n g 
$563,800.00. E v i d e n c e was f u r t h e r c l e a r t h a t the 
former husband p u r c h a s e d a v e h i c l e i n 2006, s a i d 
purchase p r i c e o f the v e h i c l e b e i n g i n excess of 
$30,000.00. 

"... E v i d e n c e shows t h a t i n the f a l l 2009 
semester, the ... c h i l d ' s a c t u a l c o l l e g e expenses 
were $20,246.45. The former husband's pro r a t a share 
o b l i g a t i o n of those c o l l e g e expenses s h o u l d have 
been $17,614.41. However, the former husband o n l y 
c o n t r i b u t e d $8,318.95 f o r the f a l l o f 2009. The 
d i f f e r e n c e between the amount the former husband 
p a i d toward the 2009 f a l l semester and the pro r a t a 
87% share was $9,295.46. 

"For the s p r i n g 2010 semester, the minor c h i l d ' s 
a c t u a l expenses were $21,913.02. The former 
husband's 87% pro r a t a share of t h a t amount s h o u l d 
have been $19,064.33. The former husband's a c t u a l 
c o n t r i b u t i o n was $8,618.94, l e a v i n g a d i f f e r e n c e o f 
$10,445.39. 

"For the 2010 f a l l semester, e v i d e n c e showed 
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t h a t the minor c h i l d ' s a c t u a l expenses were 
$20,935.60, t o which the former Husband's 87% pro 
r a t a share would have been $18,213.97. E v i d e n c e 
shows t h a t the former husband a c t u a l l y c o n t r i b u t e d 
$8,818.94, l e a v i n g a d i f f e r e n c e of $9,395.03. 

"The former w i f e showed e v i d e n c e t h a t she has 
i n c u r r e d a t t o r n e y ' s f e e s as o f the November 23, 2010 
t r i a l date i n the amount of $18,901.41. [The f]or m e r 
w i f e ' s a t t o r n e y ' s fees began d u r i n g the minor 
c h i l d ' s s e n i o r year i n h i g h s c h o o l i n attempts t o 
encourage the former husband t o seek l e g a l remedy i f 
he d i s a g r e e d w i t h [the c h i l d ] ' s c o l l e g e c h o i c e and 
c o n t i n u e d through the date of t r i a l , i n c l u d i n g 
e f f o r t s t o have the former husband s e r v e d w i t h the 
P e t i t i o n t o Show Cause. 

"In i t s September 7, 2010, o r d e r , t h i s C o u r t 
found a l a t e n t a m b i g u i t y e x i s t e d i n the m o d i f i c a t i o n 
agreement, and t h e r e f o r e , w i l l modify former 
husband's pro r a t a share o f the ... c h i l d ' s c o l l e g e 
t u i t i o n and expenses. ... 

"The r e m a i n i n g i s s u e s [ f o r ] the C o u r t t o d e c i d e 
were the i s s u e of contempt, the former husband's 
o b l i g a t i o n toward [the c h i l d ] ' s c o l l e g e expenses, 
the i s s u e s of a t t o r n e y ' s fees and the e f f e c t i v e date 
of the m o d i f i c a t i o n o f c o l l e g e expenses. 

"Based on the f o r e g o i n g , i t i s ORDERED, ADJUDGED 
and DECREED as f o l l o w s : 

"1. That the former husband's pro r a t a share o f 
c o l l e g e expenses i s hereby m o d i f i e d t o t h a t o f 65% 
of the t u i t i o n a t the U n i v e r s i t y o f Texas. Should 
the [ c h i l d ] r e t u r n t o the s t a t e o f Alabama f o r the 
ba l a n c e of her c o l l e g e e d u c a t i o n , the former 
husband's pro r a t a share s h a l l r e v e r t t o t h a t o f 87% 
e f f e c t i v e the semester [the c h i l d ] a t t e n d s a p u b l i c 
c o l l e g e i n the s t a t e of Alabama. 

"2. That the m o d i f i e d p r o r a t a share of [the] 
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former husband's o b l i g a t i o n t o [the c h i l d ] ' s c o l l e g e 
expenses a t the U n i v e r s i t y of Texas s h a l l be 
e f f e c t i v e f o r the s p r i n g 2011 semester, and not f o r the s p r i n g 2011 semester, and 

i v e . T h e r e f o r e , the former husband i s 
o b l i g a t e d t o the former w i f e i n the amount of 
$9,295.45 f o r the f a l l 2009 semester, $10,445.39 f o r 
the s p r i n g 2010 semester, $9,395.03 f o r the f a l l 
2010 semester, t o t a l i n g $29,135.87 to be p a i d t o the 
former w i f e w i t h i n n i n e t y ( 9 0 ) days o f t h i s Order. 
The former husband's o b l i g a t i o n f o r these p a s t 
expenses i s due t o h i s f a i l u r e t o a s s e r t h i s r i g h t 
t o seek l e g a l remedy as p r o v i d e d i n the p a r t i e s ' 
m o d i f i c a t i o n agreement. 

"3. B e g i n n i n g the s p r i n g semester o f 2011, the 
former husband's pro r a t a share s h a l l be i n the 
amount of 65% o f c o l l e g e t u i t i o n expenses 

"4. That the former husband s h a l l be r e s p o n s i b l e 
f o r the l e g a l f e e s of the former w i f e i n the amount 
of $1,000.00." 

A l t h o u g h the t r i a l c o u r t ' s judgment does not s p e c i f i c a l l y 

address the former w i f e ' s r e q u e s t s t o h o l d the former husband 

i n contempt, i t i s e v i d e n t from our r e v i e w of the r e c o r d , 

i n c l u d i n g the t r a n s c r i p t s from the ore tenus h e a r i n g s , t h a t 

the t r i a l c o u r t c o n c l u d e d t h a t the former husband was not i n 

contempt. A c c o r d i n g l y , we conclude t h a t the judgment was 

f i n a l because i t i n c l u d e d an i m p l i c i t d e n i a l of the former 

w i f e ' s r e q u e s t s t o h o l d the former husband i n contempt. See  

F a e l l a c i v. F a e l l a c i , 67 So. 3d 923, 925 ( A l a . C i v . App. 2011) 

( c o n c l u d i n g t h a t the absence of a s p e c i f i c r u l i n g on a pending 
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p e t i t i o n f o r a r u l e n i s i d i d not render the judgment n o n f i n a l 

because "the t r i a l c o u r t ' s judgment s u f f i c i e n t l y i n d i c a t e [ d ] 

an i n t e n t i o n t o c o n c l u s i v e l y r u l e on the w i f e ' s p e n d i n g 

p e t i t i o n f o r a r u l e n i s i " ) . 

Both p a r t i e s f i l e d t i m e l y postjudgment motions, and b o t h 

postjudgment motions were d e n i e d . The former husband f i l e d a 

t i m e l y n o t i c e o f a p p e a l , and the former w i f e f i l e d a t i m e l y 

c r o s s - a p p e a l . 

I s s u e s 

On a p p e a l , the former husband a r g u e s : (1) t h a t the t r i a l 

c o u r t e r r e d by f a i l i n g t o p l a c e l i m i t a t i o n s on h i s p r o s p e c t i v e 

o b l i g a t i o n t o pay p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t ; (2) t h a t 

the t r i a l c o u r t e r r e d by r e q u i r i n g him t o pay 87% of the 

c h i l d ' s p o s t m i n o r i t y e d u c a t i o n a l expenses from the f a l l 2009 

semester through the f a l l 2010 s e m e s t e r ; (3) t h a t the t r i a l 

c o u r t e r r e d by r e q u i r i n g him t o pay 65% o f the c h i l d ' s 

p r o s p e c t i v e p o s t m i n o r i t y e d u c a t i o n a l expenses b e g i n n i n g i n the 

s p r i n g 2011 s e m e s t e r ; and (4) t h a t the t r i a l c o u r t e r r e d by 

r e q u i r i n g him t o pay the former w i f e $1,000 toward her 

a t t o r n e y f e e s . 

In her c r o s s - a p p e a l , the former w i f e a r g u e s : (1) t h a t the 
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t r i a l c o u r t e r r e d by awarding her o n l y $1,000 i n a t t o r n e y 

f e e s ; (2) t h a t the t r i a l c o u r t e r r e d by c o n c l u d i n g t h a t an 

a m b i g u i t y e x i s t e d i n paragraph f i v e o f the m o d i f i c a t i o n 

judgment; and (3) t h a t the t r i a l c o u r t e r r e d by m o d i f y i n g the 

former husband's pro r a t a share of the c h i l d ' s p o s t m i n o r i t y 

e d u c a t i o n a l expenses. 

St a n d a r d of Review 

"'[W]hen a t r i a l c o u r t hears ore tenus 
t e s t i m o n y , i t s f i n d i n g s on d i s p u t e d f a c t s are 
presumed c o r r e c t and i t s judgment based on those 
f i n d i n g s w i l l not be r e v e r s e d u n l e s s the judgment i s 
p a l p a b l y erroneous or m a n i f e s t l y u n j u s t . ' P h i l p o t v. 
S t a t e , 843 So. 2d 122, 125 ( A l a . 2002). '"The 
p resumption of c o r r e c t n e s s , however, i s r e b u t t a b l e 
and may be overcome where t h e r e i s i n s u f f i c i e n t 
e v i d e n c e p r e s e n t e d t o the t r i a l c o u r t t o s u s t a i n i t s 
judgment."' Waltman v. R o w e l l , 913 So. 2d 1083, 1086 
( A l a . 2005) ( q u o t i n g Dennis v. Dobbs, 474 So. 2d 77, 
79 ( A l a . 1985)). ' A d d i t i o n a l l y , the ore tenus r u l e 
does not e x t e n d t o c l o a k w i t h a presumption of 
c o r r e c t n e s s a t r i a l judge's c o n c l u s i o n s of law or 
the i n c o r r e c t a p p l i c a t i o n of law t o the f a c t s . ' I d . " 

F a d a l l a v. F a d a l l a , 929 So. 2d 429, 433 ( A l a . 2005). 

"Questions of law are r e v i e w e d de novo." Alabama R e p u b l i c a n 

P a r t y v. M c G i n l e y , 893 So. 2d 337, 342 ( A l a . 2004). See a l s o 

Routzong v. Baker, 20 So. 3d 802, 806 ( A l a . C i v . App. 2009) 

("This c o u r t r e v i e w s de novo a t r i a l c o u r t ' s d e t e r m i n a t i o n 

w i t h r e s p e c t t o whether an agreement i n c o r p o r a t e d i n t o a 
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d i v o r c e judgment i s ambiguous."). 

D i s c u s s i o n 

Because the i s s u e s r a i s e d i n the former husband's a p p e a l 

o v e r l a p , a t t i m e s , w i t h i s s u e s r a i s e d by the former w i f e i n 

her c r o s s - a p p e a l , we w i l l address the arguments r a i s e d by each 

p a r t y by i s s u e and, when n e c e s s a r y , w i l l d i s c u s s the arguments 

p r e s e n t e d by b o t h p a r t i e s w i t h i n the scope of each i s s u e 

r a i s e d . 

I . A m b i g u i t y of Paragraph F i v e of the M o d i f i c a t i o n Judgment 

Because i t a f f e c t s our a n a l y s i s of c e r t a i n arguments 

p r e s e n t e d by the p a r t i e s on a p p e a l , we w i l l f i r s t c o n s i d e r the 

former w i f e ' s argument t h a t the t r i a l c o u r t e r r e d by 

c o n c l u d i n g t h a t p aragraph f i v e of the m o d i f i c a t i o n judgment 

was ambiguous. 

" ' " [ A ] s e t t l e m e n t agreement which i s 
i n c o r p o r a t e d i n t o a d i v o r c e decree i s i n 
the n a t u r e of a c o n t r a c t . " Smith v. Smith, 
568 So. 2d 838, 839 ( A l a . C i v . App. 1990). 
A d i v o r c e judgment s h o u l d be i n t e r p r e t e d or 
c o n s t r u e d as o t h e r w r i t t e n i n s t r u m e n t s are 
i n t e r p r e t e d or c o n s t r u e d . S a r t i n v. S a r t i n , 
678 So. 2d 1181 ( A l a . C i v . App. 1996). "The 
words o f the agreement are t o be g i v e n 
t h e i r o r d i n a r y meaning, and the i n t e n t i o n s 
o f the p a r t i e s are t o be d e r i v e d from 
them." I d . , a t 1183. Whether an agreement 
i s ambiguous i s a q u e s t i o n o f law f o r the 
t r i a l c o u r t . Wimpee v. Wimpee, 641 So. 2d 

12 



2100636 

287 ( A l a . C i v . App. 1994). An agreement 
t h a t by i t s terms i s p l a i n and f r e e from 
a m b i g u i t y must be e n f o r c e d as w r i t t e n . 
Jones v. Jones, 722 So. 2d 768 ( A l a . C i v . 
App. 1998). An a m b i g u i t y e x i s t s i f the 
agreement i s s u s c e p t i b l e t o more than one 
meaning. V a i n r i b v. Downey, 565 So. 2d 647 
( A l a . C i v . App. 1990). However, i f o n l y one 
r e a s o n a b l e meaning c l e a r l y emerges, then 
the agreement i s unambiguous. I d . F i n a l l y , 
i f a p r o v i s i o n o f an agreement i s c e r t a i n 
and c l e a r , i t i s the duty of the t r i a l 
c o u r t t o determine i t s meaning, and the 
c o u r t ' s d e t e r m i n a t i o n i s a f f o r d e d a heavy 
presumption of c o r r e c t n e s s and w i l l not be 
d i s t u r b e d u n l e s s i t i s c l e a r l y e r r o n e o u s . 
I d . ' " 

Routzong v. Baker, 20 So. 3d a t 806 ( q u o t i n g R.G. v. G.G., 771 

So. 2d 490, 494 ( A l a . C i v . App. 2000)). 

In i t s September 7, 2010, o r d e r , and l a t e r i n the f i n a l 

judgment, the t r i a l c o u r t found t h a t p a r a g r a p h f i v e o f the 

agreement i n c o r p o r a t e d i n t o the m o d i f i c a t i o n judgment was 

vague, o v e r l y broad, and c o n t a i n e d a l a t e n t a m b i g u i t y . 

I n i t i a l l y , we note t h a t the former husband argued a t t r i a l , 

and m a i n t a i n s on a p p e a l , t h a t the d i v o r c e judgment and the 

m o d i f i c a t i o n judgment were o v e r l y b r o a d and, t h u s , ambiguous 

because t h e r e were no p r o v i s i o n s l i m i t i n g the scope o f the 

former husband's p o s t m i n o r i t y - e d u c a t i o n a l - s u p p o r t o b l i g a t i o n . 

See g e n e r a l l y Lindenmuth v. Lindenmuth, 66 So. 3d 267, 272 
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( A l a . C i v . App. 2010) ("In cases i n v o l v i n g r e q u e s t s t o 

e s t a b l i s h or modify a p o s t m i n o r i t y - s u p p o r t award governed by 

[Ex p a r t e ] B a y l i s s , [550 So. 2d 986 ( A l a . 198 9 ) ] , t h i s c o u r t 

has h e l d t h a t a t r i a l c o u r t must s e t r e a s o n a b l e l i m i t a t i o n s on 

the p a r e n t ' s r e s p o n s i b i l i t y f o r p o s t m i n o r i t y e d u c a t i o n 

s u p p o r t , because a f a i l u r e t o do so may impose an undue 

h a r d s h i p on the p a y i n g p a r e n t . " ) . However, t h i s c o u r t has 

h e l d t h a t "the p r i n c i p l e s of Ex p a r t e B a y l i s s ... do not 

g e n e r a l l y a p p l y i n the c o n t e x t of a p a r e n t ' s c o n t r a c t u a l 

u n d e r t a k i n g t o p r o v i d e p o s t m i n o r i t y s u p p o r t t o minor c h i l d r e n 

t h a t i s i n c o r p o r a t e d i n t o a b i n d i n g judgment." Thomas v.  

Campbell, 960 So. 2d 694, 697 ( A l a . C i v . App. 2006). Thus, 

the mere f a c t t h a t , p u r s u a n t t o the agreements i n c o r p o r a t e d 

i n t o the d i v o r c e judgment and the m o d i f i c a t i o n judgment, the 

c h i l d c o u l d have a t t e n d e d any c o l l e g e , f o r any l e n g t h of time, 

e a r n i n g below-average grades, does not make the agreements 

ambiguous. 

The t r i a l c o u r t found t h a t the m o d i f i c a t i o n judgment 

c o n t a i n e d a l a t e n t a m b i g u i t y , i . e . , an a m b i g u i t y " t h a t 

' a p p e a r [ s ] o n l y as the r e s u l t o f e x t r i n s i c or c o l l a t e r a l 

e v i d e n c e showing t h a t a word, thought t o have but one meaning, 
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a c t u a l l y has two or more meanings.'" Meyer v. Meyer, 952 So. 

2d 384, 392 ( A l a . C i v . App. 2006) ( q u o t i n g 11 R i c h a r d A. L o r d , 

W i l l i s t o n on C o n t r a c t s § 33:40 at 816 (4th ed. 2 0 0 3 ) ) . 2 Most 

of the e v i d e n c e p r e s e n t e d a t the ore tenus h e a r i n g s r e v o l v e d 

around the meaning of the term " c o n s u l t " i n p a r a g r a p h f i v e o f 

the m o d i f i c a t i o n judgment. The d e f i n i t i o n s of the term 

" c o n s u l t " i n Merriam-Webster's C o l l e g i a t e D i c t i o n a r y 268 (11 

ed. 2003) i n c l u d e : " t o have r e g a r d t o " ; " t o ask the a d v i c e or 

o p i n i o n o f " ; " t o r e f e r t o " ; and " t o d e l i b e r a t e t o g e t h e r . " 

D u r i n g the ore tenus h e a r i n g s , the former husband r e p e a t e d l y 

e x p r e s s e d t h a t h i s i n t e r p r e t a t i o n o f the term " c o n s u l t " meant 

t h a t he had t o approve of the c h i l d ' s c o l l e g e p l a n s b e f o r e he 

was l e g a l l y o b l i g a t e d t o pay h i s p r o r a t a share of the c h i l d ' s 

c o l l e g e expenses. A l t h o u g h paragraph f o u r of the m o d i f i c a t i o n 

judgment r e q u i r e s the former husband's a p p r o v a l of the c h i l d ' s 

p r e - h i g h - s c h o o l - g r a d u a t i o n c o l l e g e expenses b e f o r e he was 

r e q u i r e d t o c o n t r i b u t e t o those expenses, u s i n g the o r d i n a r y 

meaning of the term " c o n s u l t , " t h e r e i s no way t o c o n s t r u e 

2 F o r purposes of comparison, we note t h a t a p a t e n t 
a m b i g u i t y i s an a m b i g u i t y t h a t i s "apparent upon the face o f 
the i n s t r u m e n t , a r i s i n g by reason of i n c o n s i s t e n c y or 
u n c e r t a i n t y i n the language employed." Meyer v. Meyer, 952 So. 
2d a t 391. 
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paragraph f i v e as r e q u i r i n g the former husband's a p p r o v a l of 

the c h i l d ' s c o l l e g e p l a n s b e f o r e he was l i a b l e f o r h i s pro 

r a t a share of the c h i l d ' s c o l l e g e expenses. 

The r e c o r d i n d i c a t e t h a t the former w i f e i n t e r p r e t e d the 

term " c o n s u l t " as r e q u i r i n g her and the c h i l d t o keep the 

former husband aware of the c h i l d ' s c o l l e g e - a p p l i c a t i o n 

p r o c e s s , c o l l e g e a c c e p t a n c e s , and, e v e n t u a l l y , her f i n a l 

d e c i s i o n . A l t h o u g h the r e c o r d s u p p o r t s the c o n c l u s i o n t h a t 

the former husband and the former w i f e had d i f f e r e n t 

i n t e r p r e t a t i o n s o f the word " c o n s u l t , " such a c o n c l u s i o n does 

not render paragraph f i v e o f the m o d i f i c a t i o n judgment 

l a t e n t l y ambiguous. See Twin C i t y F i r e I n s . Co. v. A l f a Mut.  

I n s . Co., 817 So. 2d 687, 692 ( A l a . 2001) ("The f a c t t h a t the 

p a r t i e s i n t e r p r e t the i n s u r a n c e p o l i c y [ , which i s governed by 

the r u l e s o f c o n t r a c t s , ] d i f f e r e n t l y does not make the 

i n s u r a n c e p o l i c y ambiguous."); and Wayne J . G r i f f i n E l e c . ,  

I n c . v. Dunn C o n s t r . Co., 622 So. 2d 314, 317 ( A l a . 1993) 

("The mere f a c t t h a t the p a r t i e s argue d i f f e r e n t c o n s t r u c t i o n s 

o f the document does not f o r c e the c o n c l u s i o n t h a t the 

d i s p u t e d language i s ambiguous."). A c c o r d i n g l y , we cannot 

conclude t h a t p aragraph f i v e of the m o d i f i c a t i o n judgment 
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c o n t a i n s a l a t e n t a m b i g u i t y . 

I I . Payment of P o s t m i n o r i t y - C h i l d - S u p p o r t A r r e a r s 

The former husband argues t h a t the t r i a l c o u r t e r r e d by 

r e q u i r i n g him t o pay 87% of the c o l l e g e expenses i n c u r r e d by 

the c h i l d a t the U n i v e r s i t y of Texas from the f a l l 2009 

semester through the time o f the e n t r y of the f i n a l judgment, 

i . e . , the end o f the f a l l 2010 semester, because, he a s s e r t s , 

such an o r d e r i s f i n a n c i a l l y o p p r e s s i v e and c o n s t i t u t e s a 

f i n a n c i a l h a r d s h i p . In s u p p o r t of h i s argument, the former 

husband c i t e s Thrasher v. W i l b u r n , 574 So. 2d 839 ( A l a . C i v . 

App. 1990) ( h o l d i n g t h a t , p u r s u a n t t o Ex p a r t e B a y l i s s , when 

d e t e r m i n i n g whether the p a r e n t s h o u l d p r o v i d e f i n a n c i a l 

a s s i s t a n c e t o an a d u l t c h i l d f o r c o l l e g e expenses, a t r i a l 

c o u r t s h o u l d c o n s i d e r whether the p a r e n t has s u f f i c i e n t 

e s t a t e , e a r n i n g c a p a c i t y , or income to p r o v i d e f i n a n c i a l 

a s s i s t a n c e w i t h o u t undue h a r d s h i p ) , and E a s t i s v. B r e d e h o f t , 

599 So. 2d 53 ( A l a . C i v . App. 1992) ( r e v e r s i n g an award of 

p o s t m i n o r i t y s u p p o r t p u r s u a n t t o Ex p a r t e B a y l i s s because the 

judgment f a i l e d t o s e t r e a s o n a b l e l i m i t a t i o n s on the f a t h e r ' s 

p o s t m i n o r i t y - s u p p o r t o b l i g a t i o n ) . Both Thrasher and E a s t i s 

are d i s t i n g u i s h a b l e from the p r e s e n t case because they i n v o l v e 
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an i n i t i a l award of p o s t m i n o r i t y - e d u c a t i o n a l s u p p o r t p u r s u a n t 

t o Ex p a r t e B a y l i s s . As we have a l r e a d y e x p l a i n e d , the former 

husband f a i l e d t o n e g o t i a t e l i m i t a t i o n s on h i s o b l i g a t i o n o f 

p o s t m i n o r i t y s u p p o r t i n e i t h e r the d i v o r c e judgment or the 

m o d i f i c a t i o n judgment — b o t h which i n c o r p o r a t e d an agreement 

of the p a r t i e s . 

In v i o l a t i o n of Rule 2 8 ( a ) ( 1 0 ) , A l a . R. App. P., the 

former husband f a i l s t o c i t e any a u t h o r i t y t o s u p p o r t a 

c o n c l u s i o n t h a t the t r i a l c o u r t e r r e d by e n f o r c i n g the p l a i n 

terms o f the agreements i n c o r p o r a t e d i n t o the d i v o r c e judgment 

and the m o d i f i c a t i o n judgment and by d e c l i n i n g t o make the 

m o d i f i c a t i o n o f h i s p o s t m i n o r i t y - e d u c a t i o n a l - s u p p o r t 

o b l i g a t i o n r e t r o a c t i v e t o the date he f i l e d h i s p e t i t i o n t o 

modify t h a t o b l i g a t i o n . See g e n e r a l l y Simpkins v. Simpkins, 

595 So. 2d 493 ( A l a . C i v . App. 1991) (when an agreement 

i n c o r p o r a t e d i n t o the p a r t i e s ' d i v o r c e judgment d i d not p l a c e 

any l i m i t a t i o n s o f the f a t h e r ' s o b l i g a t i o n t o pay the 

daughter's c o l l e g e expenses and o t h e r w i s e d i d not r e q u i r e the 

f a t h e r ' s a p p r o v a l o f the c h i l d ' s c h o i c e o f c o l l e g e and the 

f a t h e r , based on h i s daughter's c h o i c e of an e x p e n s i v e o u t - o f -

s t a t e c o l l e g e , f a i l e d t o pay the f u l l amount of c o l l e g e 
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expenses t h a t he had agreed t o pay, t h i s c o u r t a f f i r m e d a 

t r i a l c o u r t ' s judgment t h a t o r d e r e d the f a t h e r t o pay 

p o s t m i n o r i t y - e d u c a t i o n a l - s u p p o r t a r r e a r s ) ; Frasemer v.  

Frasemer, 578 So. 2d 1346, 1349 ( A l a . C i v . App. 1991) ("Where 

the o b l i g a t e d p a r e n t has f a i l e d t o make c h i l d s u p p o r t payments 

because of f i n a n c i a l i n a b i l i t y t o do so, the t r i a l c o u r t may 

p r o p e r l y f i n d the p a r e n t not i n contempt, ... but the t r i a l 

c o u r t may not ' f o r g i v e ' or s e t a s i d e the a c c r u e d a r r e a r a g e . " ) ; 

but see Warren v. Warren, [Ms. 2100785, A p r i l 20, 2012] 

So. 3d , ( A l a . C i v . App. 2012) ( n o t i n g t h a t any 

m o d i f i c a t i o n made t o an award o f p o s t m i n o r i t y s u p p o r t may be 

made r e t r o a c t i v e t o the date t h a t the p e t i t i o n t o modify was 

f i l e d ) . A c c o r d i n g l y , we w i l l not address t h i s argument 

f u r t h e r . See Asam v. Devereaux, 686 So. 2d 1222, 1224 ( A l a . 

C i v . App. 1996) ( h o l d i n g t h a t " [ i ] n a p p l i c a b l e g e n e r a l 

p r o p o s i t i o n s are not s u p p o r t i n g a u t h o r i t y " and t h a t an 

a p p e l l a t e c o u r t " w i l l address o n l y those i s s u e s p r o p e r l y 

p r e s e n t e d and f o r which s u p p o r t i n g a u t h o r i t y has been c i t e d " 

(emphasis added)). T h e r e f o r e , we a f f i r m the t r i a l c o u r t ' s 

judgment i n s o f a r as i t o r d e r e d the former husband t o pay 

p o s t m i n o r i t y - s u p p o r t a r r e a r s . 
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I I I . M o d i f i c a t i o n of the Former Husband's P o s t m i n o r i t y - 

E d u c a t i o n a l - S u p p o r t O b l i g a t i o n 

The former w i f e contends t h a t the t r i a l c o u r t e r r e d by 

m o d i f y i n g the terms of the former husband's p o s t m i n o r i t y -

e d u c a t i o n a l - s u p p o r t o b l i g a t i o n based on a c o n c l u s i o n t h a t the 

m o d i f i c a t i o n judgment c o n t a i n e d a l a t e n t a m b i g u i t y . We agree. 

I t i s e v i d e n t from our r e v i e w o f the r e c o r d and the t r i a l 

c o u r t ' s judgment t h a t the t r i a l c o u r t ' s b a s i s f o r m o d i f y i n g 

the former husband's p o s t m i n o r i t y - e d u c a t i o n a l - s u p p o r t 

o b l i g a t i o n was i t s c o n c l u s i o n t h a t paragraph f i v e o f the 

p a r t i e s ' agreement i n c o r p o r a t e d i n t o the m o d i f i c a t i o n judgment 

c o n t a i n e d a l a t e n t a m b i g u i t y . A l t h o u g h we have c o n c l u d e d t h a t 

p aragraph f i v e d i d not c o n t a i n a l a t e n t a m b i g u i t y , even i f we 

had d e termined t h a t paragraph f i v e c o n t a i n e d a l a t e n t 

a m b i g u i t y , the e x i s t e n c e o f a l a t e n t a m b i g u i t y i s not a v a l i d 

b a s i s f o r m o d i f y i n g the terms of an agreement. The presence of 

a l a t e n t a m b i g u i t y i n an agreement a l l o w s a t r i a l c o u r t o n l y 

to l o o k beyond the f o u r c o r n e r s o f the agreement i n an e f f o r t 

t o i n t e r p r e t the agreement. See Judge v. Judge, 14 So. 3d 162, 

165-66 ( A l a . C i v . App. 2009) ( c i t i n g M a r t i n v. F i r s t N a t ' l  

Bank of M o b i l e , 412 So. 2d 250, 253 ( A l a . 1982)). 
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A c c o r d i n g l y , we c o n c l ude t h a t the t r i a l c o u r t e r r e d as a 

m a t t e r of law by m o d i f y i n g the former husband's p o s t m i n o r i t y -

e d u c a t i o n a l - s u p p o r t o b l i g a t i o n based on i t s c o n c l u s i o n t h a t 

the m o d i f i c a t i o n judgment c o n t a i n e d a l a t e n t a m b i g u i t y . 

The former w i f e a l s o argues t h a t the t r i a l c o u r t c o u l d 

not have m o d i f i e d the former husband's p o s t m i n o r i t y -

e d u c a t i o n a l - s u p p o r t o b l i g a t i o n based on a f i n d i n g t h a t t h e r e 

had been a m a t e r i a l change i n c i r c u m s t a n c e s because, she 

argues, t h e r e was i n s u f f i c i e n t e v i d e n c e to s u p p o r t such a 

f i n d i n g . A f i n d i n g o f a m a t e r i a l change i n c i r c u m s t a n c e s 

s i n c e the e n t r y of the m o d i f i c a t i o n judgment i s a v a l i d l e g a l 

b a s i s f o r m o d i f y i n g the former husband's p o s t m i n o r i t y -

e d u c a t i o n a l - s u p p o r t o b l i g a t i o n . A l t h o u g h t h i s c o u r t may 

a f f i r m a t r i a l c o u r t ' s judgment on any v a l i d l e g a l ground 

p r e s e n t e d by the r e c o r d , even i f i t has not been c o n s i d e r e d by 

the t r i a l c o u r t , see L i b e r t y N a t ' l L i f e I n s . Co. v. U n i v e r s i t y  

of Alabama H e a l t h S e r v s . Found., P.C., 881 So. 2d 1013, 1020 

( A l a . 2003), we cannot conclude t h a t the former husband 

demonstrated, as a m a t t e r of law, t h a t t h e r e had been a 

m a t e r i a l change i n c i r c u m s t a n c e s s i n c e the e n t r y of the 

m o d i f i c a t i o n judgment. 
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Furthermore, we cannot determine, from our re v i e w of the 

r e c o r d , whether the t r i a l c o u r t c o n s i d e r e d the former 

husband's argument t h a t t h e r e had been a m a t e r i a l change i n 

c i r c u m s t a n c e s and r e j e c t e d t h a t argument because t h e r e was 

i n s u f f i c i e n t e v i d e n c e or i f the t r i a l c o u r t f a i l e d t o c o n s i d e r 

t h a t argument a f t e r i t determined t h a t the former husband's 

p o s t m i n o r i t y - e d u c a t i o n a l - s u p p o r t o b l i g a t i o n was due t o be 

m o d i f i e d based on the p u r p o r t e d e x i s t e n c e of a l a t e n t 

a m b i g u i t y . A d e t e r m i n a t i o n o f the e x i s t e n c e of a m a t e r i a l 

change i n c i r c u m s t a n c e s r e q u i r e s f i n d i n g s of f a c t t h a t can be 

made o n l y by a t r i a l c o u r t . See J.C. v. S t a t e Dep't of Human  

Res., 986 So. 2d 1172, 1184 ( A l a . C i v . App. 2007) 

( " [ A ] p p e l l a t e c o u r t s i n t h i s s t a t e g e n e r a l l y do not re v i e w 

e v i d e n c e i n o r d e r t o make f a c t u a l c o n c l u s i o n s ; i n s t e a d , they 

r e v i e w judgments i n o r d e r t o determine whether the t r i a l c o u r t 

committed r e v e r s i b l e e r r o r . Because our a p p e l l a t e c o u r t s do 

not a c t as f a c t - f i n d e r s , t h e y do not u t i l i z e s t a n d a r d s of 

p r o o f but, i n s t e a d , a p p l y s t a n d a r d s of a p p e l l a t e r e v i e w . " ) . 

A c c o r d i n g l y , we r e v e r s e the t r i a l c o u r t ' s judgment, i n s o f a r as 

i t m o d i f i e d the former husband's p o s t m i n o r i t y - s u p p o r t 

o b l i g a t i o n on the ground t h a t a l a t e n t a m b i g u i t y e x i s t e d i n 
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the m o d i f i c a t i o n judgment, and we remand the cause w i t h 

i n s t r u c t i o n s t o the t r i a l c o u r t t o e n t e r a judgment 

s p e c i f i c a l l y r u l i n g on the former husband's r e q u e s t t o modify 

h i s p o s t m i n o r i t y - e d u c a t i o n a l - s u p p o r t o b l i g a t i o n based on a 

m a t e r i a l change i n c i r c u m s t a n c e s s i n c e the e n t r y o f the 

m o d i f i c a t i o n judgment. 

IV. L i m i t a t i o n s on the Former Husband's P r o s p e c t i v e  

P o s t m i n o r i t y - S u p p o r t O b l i g a t i o n 

The former husband a l s o argues t h a t the t r i a l c o u r t e r r e d 

by f a i l i n g t o s e t r e a s o n a b l e l i m i t a t i o n s on h i s p r o s p e c t i v e 

p o s t m i n o r i t y - s u p p o r t o b l i g a t i o n once the t r i a l c o u r t m o d i f i e d 

h i s o b l i g a t i o n . In l i g h t of our c o n c l u s i o n i n P a r t I I I of 

t h i s o p i n i o n , we p r e t e r m i t d i s c u s s i o n of t h i s i s s u e . 

V. A t t o r n e y Fees 

The husband argues t h a t the t r i a l c o u r t e r r e d by o r d e r i n g 

him t o c o n t r i b u t e $1,000 toward the former w i f e ' s a t t o r n e y ' s 

fees because the t r i a l c o u r t d i d not h o l d him i n contempt f o r 

v i o l a t i n g the d i v o r c e judgment or the m o d i f i c a t i o n judgment. 

See Sosebee v. Sosebee, 896 So. 2d 557, 564 ( A l a . C i v . App. 

2004) ("We agree t h a t § 30-2-54[, A l a . Code 1975,] p r e c l u d e s 

the award o f an a t t o r n e y fee t o the p e t i t i o n e r i n a contempt 
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a c t i o n when the t r i a l c o u r t f a i l s t o make a f i n d i n g of 

contempt a g a i n s t the d e f e n d i n g p a r t y . " ) . I t i s u n d i s p u t e d by 

the p a r t i e s i n t h e i r b r i e f s on appea l t h a t the t r i a l c o u r t 

d e t ermined t h a t the former husband was not i n contempt. The 

former husband f u r t h e r argues t h a t the t r i a l c o u r t had no 

o t h e r grounds f o r awarding the former w i f e an a t t o r n e y f e e . 

However, the former w i f e argues t h a t , d e s p i t e the f a c t 

the t r i a l c o u r t d i d not f i n d the former husband i n contempt, 

she was e n t i t l e d t o an award of a t t o r n e y fees because 

paragraph 10 of the d i v o r c e judgment, quoted above, r e q u i r e d 

the t r i a l c o u r t t o award her a t t o r n e y f e e s . See S t a t e Dep't of  

Human Res. v. E s t a t e of H a r r i s , 857 So. 2d 818, 820 ( A l a . C i v . 

App. 2002) ( i n Alabama, an a t t o r n e y fee may be r e c o v e r e d i f a 

fee i s a l l o w e d by s t a t u t e , by the terms of a c o n t r a c t , or by 

a s p e c i a l e q u i t y ) . To determine whether the t r i a l c o u r t 

a p p r o p r i a t e l y awarded t o the former w i f e a p o r t i o n of her 

a t t o r n e y f e e s , and t o determine whether the t r i a l c o u r t e r r e d 

by f a i l i n g t o award the former w i f e a g r e a t e r award o f 

a t t o r n e y f e e s , we must determine whether paragraph 10 o f the 

d i v o r c e judgment a l l o w s an award o f a t t o r n e y f e e s w i t h o u t a 

s p e c i f i c f i n d i n g t h a t the former husband was i n contempt. 
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Paragraph 10 p r o v i d e s t h a t the former w i f e " s h a l l be 

e n t i t l e d t o reimbursement of ... her a t t o r n e y ' s f e e s and o t h e r 

c o s t s " i f the former husband " f a i l [ e d ] t o abide by the terms 

of [the] agreement [ i n c o r p o r a t e d i n t o the d i v o r c e judgment] or 

[ i f ] he [took] some a c t i o n which amount[ed] t o contempt o f 

c o u r t , and i t [became] n e c e s s a r y f o r the [former w i f e ] t o seek 

the r e l i e f of the c o u r t t o e n f o r c e ... her r i g h t s under t h i s 

agreement " (Emphasis added.) I t i s c l e a r t h a t the t r i a l 

c o u r t d e t e r m i n e d t h a t the former husband had " f a i l [ e d ] t o 

abide by the terms of [the] agreement" i n c o r p o r a t e d i n t o the 

p a r t i e s ' d i v o r c e judgment. The p l a i n terms of the d i v o r c e 

judgment r e q u i r e d the former husband t o c o n t r i b u t e a pro r a t a 

share of the c h i l d ' s c o l l e g e expenses, w i t h o u t l i m i t a t i o n . I t 

i s u n d i s p u t e d t h a t the former husband d i d not do so. Because 

paragraph 10 uses the c o n j u n c t i o n " o r , " the agreement does not 

r e q u i r e the former husband t o , i n a d d i t i o n t o f a i l i n g t o abide  

by the terms of the agreement, "take some a c t i o n which amounts 

t o a contempt." Furthermore, because paragraph 10 of the 

d i v o r c e judgment then uses the c o n j u n c t i o n "and," the former 

w i f e would be e n t i t l e d t o reimbursement o f her a t t o r n e y f e e s 

and c o s t s o n l y i f " i t became n e c e s s a r y f o r the [former w i f e ] 
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to seek the r e l i e f of the c o u r t t o e n f o r c e ... her r i g h t s 

under the agreement." The r e c o r d c l e a r l y demonstrates t h a t 

the former w i f e was r e q u i r e d t o h i r e an a t t o r n e y and seek 

r e l i e f i n the t r i a l c o u r t as a r e s u l t of the former husband's 

f a i l u r e t o abide by the p l a i n terms of the p a r t i e s ' agreement 

as i n c o r p o r a t e d i n t o the d i v o r c e judgment. A c c o r d i n g l y , we 

c onclude t h a t the p l a i n language of paragraph 10 does not 

r e q u i r e t h a t the t r i a l c o u r t f i n d the former husband i n 

contempt b e f o r e the former w i f e i s " e n t i t l e d t o reimbursement 

of ... her a t t o r n e y ' s f e e s and o t h e r c o s t s . " 

In her c r o s s - a p p e a l , the former w i f e argues t h a t the 

t r i a l c o u r t e r r e d by f a i l i n g t o award her a g r e a t e r amount of 

a t t o r n e y f e e s . We agree. The former w i f e p r e s e n t e d e v i d e n c e 

i n d i c a t i n g t h a t she had i n c u r r e d a t t o r n e y fees t o t a l i n g 

$18,213.97. A l t h o u g h the t r i a l c o u r t c o u l d have c o n c l u d e d 

t h a t o n l y a p o r t i o n of the a t t o r n e y fees i n c u r r e d by the 

former w i f e were based on the former w i f e ' s attempt to e n f o r c e 

the terms of the agreement i n c o r p o r a t e d i n t o the d i v o r c e 

judgment, we cannot conclude t h a t i t was r e a s o n a b l e t o 

determine t h a t the former w i f e ' s a t t o r n e y f e e s r e l a t e d t o her 

enforcement a c t i o n amount to o n l y $1,000 when more than 
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$18,000 i n a t t o r n e y f e e s were i n c u r r e d . A c c o r d i n g l y , we 

r e v e r s e the t r i a l c o u r t ' s judgment i n s o f a r as i t awarded the 

w i f e an a t t o r n e y fee i n the amount of $1,000, and we remand 

the cause w i t h i n s t r u c t i o n s t o the t r i a l c o u r t t o determine a 

more r e a s o n a b l e award of a t t o r n e y fees based on the p l a i n 

language of paragraph 10 of the agreement i n c o r p o r a t e d i n t o 

the p a r t i e s ' d i v o r c e judgment. 3 

C o n c l u s i o n 

The t r i a l c o u r t ' s judgment i s r e v e r s e d i n s o f a r as i t 

p r o s p e c t i v e l y m o d i f i e d the former husband's p o s t m i n o r i t y -

e d u c a t i o n a l - s u p p o r t o b l i g a t i o n based on a f i n d i n g of a l a t e n t 

a m b i g u i t y and i n s o f a r as i t awarded the former w i f e an 

a t t o r n e y fee i n the amount of $1,000. The cause i s remanded 

w i t h i n s t r u c t i o n s t o the t r i a l c o u r t t o e n t e r a judgment 

c o n s i s t e n t w i t h t h i s o p i n i o n . The t r i a l c o u r t ' s judgment, i n 

3 A l t h o u g h the p a r t i e s ' agreement does not s p e c i f i c a l l y 
l i m i t the award o f a t t o r n e y f e e s r e c o v e r a b l e by the former 
w i f e t o a " r e a s o n a b l e " amount, "Alabama law reads i n t o e v e r y 
agreement a l l o w i n g f o r the r e c o v e r y o f a t t o r n e y ' s fees a 
r e a s o n a b l e n e s s l i m i t a t i o n . " W i l l o w Lake R e s i d e n t i a l Ass'n,  
I n c . v. J u l i a n o , 80 So. 3d 226, 241 ( A l a . C i v . App. 2010) 
( q u o t i n g Alabama Educ. Ass'n v. B l a c k , 752 So. 2d 514, 519 
( A l a . C i v . App. 1999)) ("'In Alabama, where t h e r e i s an 
agreement t o pay an a t t o r n e y fee and the agreement does not 
speak s p e c i f i c a l l y t o the r e a s o n a b l e n e s s of the f e e , a 
" r e a s o n a b l e " fee w i l l be i n f e r r e d . ' " ) . 
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a l l o t h e r r e s p e c t s , i s a f f i r m e d . 

The former w i f e ' s r e q u e s t f o r an a t t o r n e y fee on a p p e a l 

i s g r a n t e d i n the amount of $1,500. 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED WITH 

INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n and Moore, J J . , concur. 

Thomas, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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