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v. 

Academy, Ltd. 
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Offi c e Max, Inc. 

v. 

Sandra Richey 

Appeals from Etowah C i r c u i t Court 
(CV-07-544) 

PITTMAN, Judge. 

O f f i c e Max, I n c . ( " O f f i c e Max"), the former employer of 

Sandra R i c h e y ("the employee"), seeks r e v i e w i n these 
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c o n s o l i d a t e d appeals of two o r d e r s e n t e r e d by the Etowah 

C i r c u i t C o u r t i n a s i n g l e c i v i l a c t i o n t h a t , i n e f f e c t , 

d e t e rmined t h a t O f f i c e Max i s s o l e l y r e s p o n s i b l e f o r p r o v i d i n g 

b e n e f i t s t o the employee under the Alabama W o r k e r s ' 

Compensation A c t , A l a . Code 1975, § 25-5-1 e t seq. ("the 

A c t " ) , and d i r e c t i n g O f f i c e Max t o p r o v i d e p a r t i c u l a r m e d i c a l 

t r e a t m e n t t o the employee. Because we l a c k a p p e l l a t e 

j u r i s d i c t i o n as t o e i t h e r a p p e a l , we d i s m i s s b o t h a p p e a l s . 

The employee f i l e d a c i v i l a c t i o n i n J u l y 2007, a l l e g i n g 

t h a t she had s u f f e r e d i n j u r i e s t o her knees and t o her 

s h o u l d e r s i n 2002 and i n 2005, r e s p e c t i v e l y , w h i l e i n the l i n e 

and scope of her employment w i t h O f f i c e Max; she sought an 

award under the A c t of " a l l compensation, d i s a b i l i t y , 

v o c a t i o n a l , m e d i c a l , r e h a b i l i t a t i o n and o t h e r b e n e f i t s " t o 

which she was e n t i t l e d t o r e c e i v e from O f f i c e Max. On t h r e e 

o c c a s i o n s , i n June 2008, March 2010, and J u l y 2010, the 

employee r e q u e s t e d the i s s u a n c e of o r d e r s d i r e c t i n g O f f i c e Max 

to p r o v i d e her w i t h m e d i c a l care from the t r e a t i n g p h y s i c i a n 

a u t h o r i z e d by O f f i c e Max, Dr. W i l l i a m H a r t z o g ; the t r i a l c o u r t 

g r a n t e d those r e q u e s t s over the o b j e c t i o n s of O f f i c e Max. In 

arguments p r e s e n t e d t o the t r i a l c o u r t a t a h e a r i n g on the 

employee's second r e q u e s t , d u r i n g which h e a r i n g the t r i a l 

c o u r t r e c e i v e d t e s t i m o n y from the employee and a d m i t t e d 
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v a r i o u s m e d i c a l documents i n t o e v i d e n c e , O f f i c e Max i n d i c a t e d 

t h a t the employee had l e f t her employment w i t h O f f i c e Max and 

had t a k e n a j o b w i t h Academy, L t d . ("Academy"); O f f i c e Max 

contended t h a t t h a t subsequent employment had caused or 

c o n t r i b u t e d t o the employee's knee and s h o u l d e r c o n d i t i o n s 

such t h a t , under the " l a s t - i n j u r i o u s - e x p o s u r e " r u l e , see  

g e n e r a l l y U n i t e d S t a t e s F i d . & Guar. Co. v. Stepp, 642 So. 2d 

712, 715 ( A l a . C i v . App. 1994), Academy s h o u l d be deemed 

r e s p o n s i b l e f o r p r o v i d i n g b e n e f i t s t o the employee under the 

A c t . In response, c o u n s e l f o r the employee argued, and the 

t r i a l c o u r t u l t i m a t e l y agreed, t h a t Academy c o u l d p r o p e r l y be 

j o i n e d by O f f i c e Max as a t h i r d - p a r t y defendant. 

O f f i c e Max then f i l e d a motion, which was g r a n t e d , t o 

i m p l e a d Academy as a p a r t y , and i t a s s e r t e d a t h i r d - p a r t y 

c l a i m a g a i n s t Academy i n which i t a l l e g e d t h a t the employee 

had s u f f e r e d a " r e - i n j u r y " or an a g g r a v a t i o n of a p r e v i o u s 

s h o u l d e r i n j u r y and t h a t Academy, r a t h e r than O f f i c e Max, 

s h o u l d be h e l d l i a b l e under the A c t as t o b e n e f i t s owed t o the 

employee w i t h r e s p e c t t o the i n j u r i e s she had a l l e g e d i n her 

c o m p l a i n t . Academy moved f o r a summary judgment i n i t s f a v o r 

on O f f i c e Max's t h i r d - p a r t y c l a i m , c o n t e n d i n g t h a t any 

i n j u r i e s the employee might have s u s t a i n e d i n the l i n e and 

scope of her employment w i t h Academy were merely r e c u r r e n c e s 

3 



2100658; 2100659 
of i n j u r i e s o r i g i n a l l y s u s t a i n e d i n the l i n e and scope of the 

employee's work f o r O f f i c e Max. O f f i c e Max f i l e d a response 

i n o p p o s i t i o n t o Academy's summary-judgment motion, c o n t e n d i n g 

t h a t a genuine i s s u e of m a t e r i a l f a c t e x i s t e d as t o whether 

the employee had s u f f e r e d f u r t h e r damage w h i l e employed by 

Academy. The employee, f o r her p a r t , f i l e d a f o u r t h motion 

s e e k i n g t o compel m e d i c a l t r e a t m e n t , a v e r r i n g t h a t she had 

been d i a g n o s e d w i t h a l e s i o n i n her l e f t knee and t h a t O f f i c e 

Max s h o u l d be d i r e c t e d t o a u t h o r i z e s u r g e r y t o c o r r e c t t h a t 

c o n d i t i o n . In s e p a r a t e o r d e r s e n t e r e d on F e b r u a r y 28, 2011, 

the t r i a l c o u r t g r a n t e d b o t h Academy's summary-judgment motion 

and the employee's f o u r t h motion t o compel. O f f i c e Max f i l e d 

s e p a r a t e n o t i c e s of a p p e a l as t o those o r d e r s , and those 

appeals were c o n s o l i d a t e d by t h i s c o u r t ex mero motu. 

As was noted i n Ex p a r t e Vance, 900 So. 2d 394 ( A l a . 

2004), w o r k e r s ' compensation a c t i o n s " ' s h a l l p r o c e e d i n 

accordance w i t h and s h a l l be governed by the same r u l e s and 

s t a t u t e s as govern c i v i l a c t i o n s . ' " 900 So. 2d a t 398 n.7 

( q u o t i n g A l a . Code 1975, § 25-5-88). The c o u r t i n Ex p a r t e  

Vance a l s o reasoned t h a t because the Alabama Rules of C i v i l 

P rocedure are a p p l i c a b l e i n w o r k e r s ' compensation a c t i o n s , 

Rule 5 4 ( b ) , A l a . R. C i v . P., a p p l i e s i n such a c t i o n s . I d . 

That r u l e p r o v i d e s , i n p e r t i n e n t p a r t , t h a t "[w]hen more than 
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one c l a i m f o r r e l i e f i s p r e s e n t e d i n an a c t i o n , whether as a 

c l a i m ... or t h i r d - p a r t y c l a i m , or when m u l t i p l e p a r t i e s are 

i n v o l v e d , " a t r i a l c o u r t must make an ex p r e s s d e t e r m i n a t i o n 

t h a t t h e r e i s no j u s t reason f o r d e l a y and must make an 

exp r e s s d i r e c t i o n t h a t a f i n a l judgment be e n t e r e d i n o r d e r 

f o r a r u l i n g t h a t " a d j u d i c a t e s fewer than a l l the c l a i m s or 

the r i g h t s and l i a b i l i t i e s of fewer than a l l the p a r t i e s " t o 

be a f i n a l , a p p e a l a b l e judgment. 

In t h i s case, we have no such d e t e r m i n a t i o n or d i r e c t i o n 

as t o e i t h e r of the t r i a l c o u r t ' s o r d e r s from which O f f i c e Max 

has a p p e a l e d . 1 F u r t h e r , because the w o r k e r s ' compensation 

c l a i m of the employee a g a i n s t O f f i c e Max remains pending i n 

the t r i a l c o u r t , the t r i a l c o u r t ' s o r d e r s have a d j u d i c a t e d 

fewer than a l l the c o n t r o v e r t e d c l a i m s . On the a u t h o r i t y of 

Warren v. Wester, 796 So. 2d 377, 379 ( A l a . C i v . App. 2001), 

and B r y a n t v. F l a g s t a r E n t e r s . , I n c . , 717 So. 2d 400, 401-02 

( A l a . C i v . App. 1998), we conclude t h a t the t r i a l c o u r t has 

1As was a l s o noted i n Ex p a r t e Vance, " ' [ c ] e r t i f i c a t i o n s 
under Rule 54(b) s h o u l d be e n t e r e d o n l y i n e x c e p t i o n a l cases 
and s h o u l d not be e n t e r e d r o u t i n e l y . ' " 900 So. 2d a t 398 
(q u o t i n g S t a t e v. Lawhorn, 830 So. 2d 720, 725 ( A l a . 2002)). 
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not e n t e r e d a f i n a l judgment t h a t w i l l s u p p o r t O f f i c e Max's 

a p p e a l s . 2 

The appeals are d i s m i s s e d . In d i s m i s s i n g the a p p e a l s , 

however, we note t h a t (a) under Rule 5 4 ( b ) , the t r i a l c o u r t 

r e t a i n s the power t o r e v i s e i t s o r d e r s a t any time b e f o r e the 

e n t r y of a f i n a l judgment; and (b) under A l a . Code 1975, § 25¬

5-88, the t r i a l c o u r t has the r e s p o n s i b i l i t y t o make f i n d i n g s 

of f a c t and s t a t e c o n c l u s i o n s of law i n making i t s f i n a l 

d e t e r m i n a t i o n s c o n c e r n i n g the m e r i t s of the p a r t i e s ' 

r e s p e c t i v e c o n t e n t i o n s . 

2100658 — APPEAL DISMISSED. 

2100659 — APPEAL DISMISSED. 

Thompson, P.J., and Bryan, J . , concur. 

2We note t h a t O f f i c e Max has i n c l u d e d a statement i n i t s 
b r i e f r e q u e s t i n g t h i s c o u r t , i f i t determines t h a t no f i n a l 
judgment has been e n t e r e d , t o t r e a t i t s a p p e l l a t e b r i e f as a 
mandamus p e t i t i o n . We d e c l i n e O f f i c e Max's r e q u e s t . As t o 
the o r d e r g r a n t i n g Academy's summary-judgment motion, mandamus 
w i l l not l i e as a matter of law. See Ex p a r t e Showers, 812 
So. 2d 277, 281 ( A l a . 2001) ( h o l d i n g t h a t , w i t h the e x c e p t i o n 
of summary-judgment motions based on so v e r e i g n - i m m u n i t y 
i s s u e s , a p p e l l a t e c o u r t s " w i l l not r e v i e w the m e r i t s of a 
summary-judgment motion through a w r i t of mandamus"). As t o 
the o r d e r c o m p e l l i n g m e d i c a l t r e a t m e n t , we note t h a t O f f i c e 
Max's core c o n t e n t i o n i s t h a t e i t h e r i t or Academy w i l l 
u l t i m a t e l y be h e l d r e s p o n s i b l e f o r f u r t h e r m e d i c a l t r e a t m e n t ; 
t h u s , u n l i k e the l i t i g a t i o n p o s t u r e p r e s e n t i n Ex p a r t e  
Cowabunga, I n c . , 67 So. 3d 136 ( A l a . C i v . App. 2011), which 
i n v o l v e d o n l y the employer and the employee, a p r o p e r a p p e a l 
by O f f i c e Max from a f i n a l judgment a d d r e s s i n g Academy's 
r e s p o n s i b i l i t i e s w i l l s e r v e as an adequate remedy. 
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Moore, J . , d i s s e n t s , w i t h w r i t i n g , which Thomas, J . , 

j o i n s . 
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MOORE, Judge, d i s s e n t i n g . 

As I e x p l a i n e d a t l e n g t h i n my s p e c i a l w r i t i n g i n Ex  

p a r t e Cowabunga, I n c . , 67 So. 3d 136, 141 ( A l a . C i v . App. 

2011), under § 25-5-81(e), A l a . Code 1975, an a p p e a l l i e s from 

any o r d e r or judgment d e c i d i n g a c o n t r o v e r s y under the Alabama 

Workers' Compensation A c t ("the A c t " ) , § 25-5-1 e t seq., A l a . 

Code 1975, r e g a r d l e s s of i t s " f i n a l i t y " under c i v i l - l a w 

s t a n d a r d s . 67 So. 3d a t 141-42 (Moore, J . , c o n c u r r i n g i n p a r t 

and d i s s e n t i n g i n p a r t ) . In t h i s case, the Etowah C i r c u i t 

C o urt ("the t r i a l c o u r t " ) c o n c l u s i v e l y d e c i d e d a c o n t r o v e r s y 

among O f f i c e Max, I n c . , Academy, L t d . , and Sandra R i c h e y 

r e g a r d i n g the payment of c e r t a i n m e d i c a l b e n e f i t s sought by 

R i c h e y by e n t e r i n g a summary judgment i n f a v o r of Academy and 

by e n t e r i n g an o r d e r r e q u i r i n g O f f i c e Max t o p r o v i d e the 

r e q u e s t e d m e d i c a l t r e a t m e n t . O f f i c e Max appeals those o r d e r s , 

and the m a j o r i t y d i s m i s s e s those appeals because the o r d e r s do 

not c o m p l e t e l y r e s o l v e R i c h e y ' s workers' compensation c l a i m ; 

however, § 25-5-81(e) a l l o w s appeals from " i n t e r l o c u t o r y " 

o r d e r s t h a t do not c o m p l e t e l y r e s o l v e a l l a s p e c t s of a 

workers' compensation c l a i m . Ex p a r t e Cowabunga, 67 So. 3d a t 

142. 

In Ex p a r t e Vance, 900 So. 2d 394 ( A l a . 2004), our 

supreme c o u r t h e l d t h a t a t r i a l c o u r t i s not r e q u i r e d t o 
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c e r t i f y a workers' compensation judgment as f i n a l when a 

r e t a l i a t o r y - d i s c h a r g e c l a i m remains pending; however, the 

c o u r t d i d not c o n s i d e r whether an ap p e a l would l i e from a 

" n o n f i n a l " w o r k ers' compensation judgment because i t appears 

t h a t t h a t i s s u e was not r a i s e d . In i t s d i s c u s s i o n , the 

supreme c o u r t s t a t e d t h a t , " w i t h the n o t a b l e e x c e p t i o n s found 

i n §§ 25-5-81 and 25-5-88, [ A l a . Code 1975,] the Alabama Rul e s 

of C i v i l Procedure a p p l y t o workers' compensation c a s e s . " 900 

So. 2d a t 398 n.7 (emphasis added). S e c t i o n s 25-5-81 and 25¬

5-88, A l a . Code 1975, make any d e t e r m i n a t i o n of "a 

c o n t r o v e r s y " r e g a r d i n g the payment of b e n e f i t s under the A c t 

" ' c o n c l u s i v e and b i n d i n g between the p a r t i e s ' " and p r o v i d e 

t h a t an appeal may be taken w i t h i n 42 days from "'an o r d e r or 

judgment'" c o n t a i n i n g such a d e t e r m i n a t i o n . Those Code 

s e c t i o n s do not r e q u i r e t h a t the o r d e r or judgment be f i n a l 

under the r u l e s of c i v i l p rocedure or o t h e r s t a t e law. See Ex  

p a r t e Cowabunga, 67 So. 3d a t 141-42 (Moore, J . , c o n c u r r i n g i n 

p a r t and d i s s e n t i n g i n p a r t ) . Thus, Ex p a r t e Vance does not 

mandate t h a t t h i s c o u r t d i s m i s s these a p p e a l s . 

The t r i a l c o u r t c o m p l i e d w i t h § 25-5-88 by e n t e r i n g 

e x t e n s i v e f i n d i n g s of f a c t and c o n c l u s i o n s of law i n i t s 

summary-judgment o r d e r . Those same f i n d i n g s of f a c t and 

c o n c l u s i o n s of law sup p o r t the t r i a l c o u r t ' s o r d e r g r a n t i n g 
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R i c h e y ' s "motion t o compel m e d i c a l t r e a t m e n t , " and the t r i a l 

c o u r t had no need t o d u p l i c a t e them i n t h a t o r d e r . T h e r e f o r e , 

I conclude t h a t t h i s c o u r t s h o u l d c o n s i d e r the m e r i t s of these 

a p p e a l s . Because the m a j o r i t y d i s m i s s e s the a p p e a l s , I 

r e s p e c t f u l l y d i s s e n t . 

Thomas, J . , c o n c u r s . 
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