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PER CURIAM. 

Nue Cheer F r a n k l i n appeals from the judgment of the 

Montgomery C i r c u i t C ourt e n t e r e d i n f a v o r of Woodmere a t the 
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Lake ("Woodmere") 1 a f t e r a j u r y t r i a l . For the reasons s t a t e d 

h e r e i n , we a f f i r m the c i r c u i t c o u r t ' s judgment. 

In December 2008, F r a n k l i n began l e a s i n g and r e s i d i n g i n 

an apartment l o c a t e d i n an apartment complex known as Woodmere 

a t the Lake. On J u l y 21, 2009, Woodmere f i l e d an 

u n l a w f u l - d e t a i n e r a c t i o n a g a i n s t F r a n k l i n i n the Montgomery 

D i s t r i c t C o u r t . I t a l l e g e d t h a t F r a n k l i n had breached her 

l e a s e agreement by f a i l i n g t o make r e n t a l payments under the 

agreement. I t demanded p o s s e s s i o n of the apartment. 

F r a n k l i n , a c t i n g p ro se, f i l e d a c o u n t e r c l a i m a g a i n s t 

Woodmere, a s s e r t i n g , among o t h e r t h i n g s , t h a t Woodmere had 

breached the l e a s e agreement, had breach e d i t s " f i d u c i a r y 

d u t y " t o her by f a i l i n g t o make r e p a i r s she had r e q u e s t e d t o 

the apartment, had been n e g l i g e n t i n i t s maintenance of her 

apartment and of the apartment grounds, had c o n s t r u c t i v e l y 

e v i c t e d h e r , and had i n v a d e d her p r i v a c y by r e p e a t e d l y 

e n t e r i n g her apartment w i t h o u t her consent. 

In August 2009, the d i s t r i c t c o u r t h e l d a t r i a l . On 

December 11, 2009, i t e n t e r e d a judgment awarding p o s s e s s i o n 

1The r e c o r d does not r e f l e c t what type of e n t i t y Woodmere 
i s , a l t h o u g h i t i s c l e a r l y a s s o c i a t e d w i t h an apartment 
complex i n Montgomery known as Woodmere a t the Lake. 
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of the apartment t o Woodmere and f i n d i n g i n f a v o r of F r a n k l i n 

on her c o u n t e r c l a i m s . The d i s t r i c t c o u r t s e t a h e a r i n g on 

damages f o r F e b r u a r y 4, 2010. A f t e r F r a n k l i n d i d not appear 

f o r the h e a r i n g , the d i s t r i c t c o u r t r e s e t the h e a r i n g . 

F r a n k l i n d i d not appear a t the second h e a r i n g . On March 3, 

2010, a f t e r i t had h e l d the second h e a r i n g , the d i s t r i c t c o u r t 

e n t e r e d a judgment f o r Woodmere i n the amount of $8,540; i t 

awarded n o t h i n g t o F r a n k l i n on her c o u n t e r c l a i m s . F r a n k l i n 

f i l e d a motion t o s e t a s i d e the d i s t r i c t c o u r t ' s o r d e r , 

a s s e r t i n g t h a t she had been 10 minutes l a t e t o the f i r s t 

h e a r i n g , a r r i v i n g j u s t a f t e r Woodmere's c o u n s e l had l e f t , and 

t h a t she had never r e c e i v e d n o t i c e of the s e t t i n g of the 

second h e a r i n g . The d i s t r i c t c o u r t d e n i e d F r a n k l i n ' s motion. 

F r a n k l i n f i l e d a t i m e l y a p p e a l t o the Montgomery C i r c u i t 

C o u r t . 

On August 9, 2010, F r a n k l i n , who c o n t i n u e d t o a c t pro se, 

f i l e d a motion f o r a summary judgment, which the c i r c u i t c o u r t 

d e n i e d . The c i r c u i t c o u r t s e t the case f o r a j u r y t r i a l on 

Fe b r u a r y 7, 2011. On F e b r u a r y 7, c o u n s e l f o r Woodmere sought 

a c o n t i n u a n c e because one of Woodmere's two w i t n e s s e s was 

u n a v a i l a b l e . Over F r a n k l i n ' s o b j e c t i o n , the c i r c u i t c o u r t 

3 



2100692 

c o n t i n u e d the t r i a l u n t i l F e b r u a r y 9, 2011. The c i r c u i t judge 

s t a t e d t h a t the p a r t i e s c o u l d depose any w i t n e s s who had 

appeared f o r the t r i a l on F e b r u a r y 7 and would not be a b l e t o 

r e t u r n on Fe b r u a r y 9. 

At the t r i a l , the p a r t i e s c a l l e d s e v e r a l w i t n e s s e s . 

F o l l o w i n g the p r e s e n t a t i o n of the e v i d e n c e , the j u r y r e t u r n e d 

a v e r d i c t i n f a v o r of Woodmere on i t s u n l a w f u l - d e t a i n e r c l a i m , 

awarding i t $7,715. The j u r y a l s o found i n f a v o r of Woodmere 

on F r a n k l i n ' s c o u n t e r c l a i m s . The c i r c u i t c o u r t e n t e r e d a 

judgment i n f a v o r of Woodmere based on the j u r y ' s v e r d i c t . 

F r a n k l i n f i l e d a postjudgment motion, which the c i r c u i t c o u r t 

d e n i e d . F r a n k l i n a l s o f i l e d a motion s e e k i n g t o have the 

c i r c u i t judge p r e s i d i n g over the a c t i o n recuse h i m s e l f on the 

b a s i s t h a t he had "demonstrated p e r s o n a l p r e j u d i c e and d i s d a i n 

f o r F r a n k l i n and pro se l i t i g a n t s i n g e n e r a l " and t h a t he 

" a l l o w s h i s contempt t o i n f l u e n c e h i s o v e r t l y b i a s [ e d ] r u l i n g s 

when p r e s i d i n g over c a s e s . " The c i r c u i t c o u r t d e n i e d t h a t 

motion as w e l l . F r a n k l i n f i l e d a t i m e l y a p p e a l t o our 

supreme c o u r t , which t r a n s f e r r e d the ap p e a l t o t h i s c o u r t 

p u r s u a n t t o § 12-2-7, A l a . Code 1975. 
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F r a n k l i n contends t h a t because Woodmere d i d not f i l e an 

app e a l t o the c i r c u i t c o u r t from the d i s t r i c t c o u r t ' s h o l d i n g 

i n her f a v o r on her c o u n t e r c l a i m s , the d i s t r i c t c o u r t ' s 

h o l d i n g on her c o u n t e r c l a i m s became " t h e law of the c a s e " and 

the r e l i t i g a t i o n of her c o u n t e r c l a i m s i n the c i r c u i t c o u r t was 

t h e r e f o r e b a r r e d . S i m i l a r l y , she contends t h a t , based on the 

d o c t r i n e of r e s j u d i c a t a , the d i s t r i c t c o u r t ' s h o l d i n g i n her 

f a v o r on the m e r i t s of her c o u n t e r c l a i m s b a r r e d the 

r e l i t i g a t i o n of the m e r i t s of her c o u n t e r c l a i m s i n the c i r c u i t 

c o u r t . We d i s a g r e e . 

G e n e r a l l y , an ap p e a l from d i s t r i c t c o u r t t o c i r c u i t c o u r t 

r e s u l t s i n a t r i a l de novo. See § 12-12-71, A l a . Code 1975 

("Except as p r o v i d e d i n S e c t i o n 12-12-72 and i n s u b s e c t i o n ( e ) 

of S e c t i o n 12-15-120, a l l a p p e a l s from f i n a l judgments of the 

d i s t r i c t c o u r t s h a l l be t o the c i r c u i t c o u r t f o r t r i a l de 

n o v o . " ) . 2 R e c e n t l y , t h i s c o u r t d e s c r i b e d the e f f e c t of a de 

novo appea l from d i s t r i c t c o u r t t o c i r c u i t c o u r t : 

" S e c t i o n 12-12-71, A l a . Code 1975, p r o v i d e s t h a t , 
w i t h c e r t a i n e x c e p t i o n s t h a t are not a p p l i c a b l e i n 
t h i s case, ' a l l a p p e a l s from f i n a l judgments of the 
d i s t r i c t c o u r t s h a l l be t o the c i r c u i t c o u r t f o r 

2The e x c e p t i o n s c o n t a i n e d i n § 12-12-72 and § 12-15-
120(e), A l a . Code 1975 are not a p p l i c a b l e i n t h i s case. 
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t r i a l de novo.' '"Alabama cases have c o n s i s t e n t l y 
h e l d t h a t a t r i a l de novo means an e n t i r e l y new 
t r i a l , 'as i f no t r i a l had ever been had, and j u s t 
as i f i t had o r i g i n a t e d i n the c i r c u i t c o u r t . ' 
C l o v e r l e a f Land Co. v. S t a t e , 276 A l a . 443, 163 So. 
2d 602 (1964)."' S t a t e v. Reynolds, 887 So. 2d 848, 
853 ( A l a . 2004) ( q u o t i n g Ex p a r t e P a l u g h i , 494 So. 
2d 404, 408 ( A l a . 1986)). 'A t r i a l de novo ... 
means " t r y i n g anew the m a t t e r s i n v o l v e d i n the 
o r i g i n a l h e a r i n g as i f they had not been hea r d 
b e f o r e and as i f no d e c i s i o n had been p r e v i o u s l y 
e n t e r e d . " ' N e a l v. F i r s t Alabama Bank of 
H u n t s v i l l e , N.A., 440 So. 2d 1111, 1112 ( A l a . C i v . 
App. 1983) ( q u o t i n g Rudolph v. S t a t e , 286 A l a . 189, 
190, 238 So. 2d 542, 543 (1970)) (emphasis 
o m i t t e d ) . " 

P e t e r s e n v. Woodland Homes of H u n t s v i l l e , I n c . , 959 So. 2d 

135, 139 ( A l a . C i v . App. 2006). Furthermore, "[b]ecause the 

c i r c u i t c o u r t t r i e s de novo the case appealed from the 

d i s t r i c t c o u r t ' s judgment, the d i s t r i c t c o u r t ' s judgment i s 

not a f i n a l judgment f o r purposes of r e s j u d i c a t a . " I d . a t 

140. 

The e f f e c t of F r a n k l i n ' s a p p e a l t o the c i r c u i t c o u r t was 

t o b r i n g the e n t i r e case t o the c i r c u i t c o u r t , i n c l u d i n g a l l 

the c l a i m s t h a t were p a r t of the p r o c e e d i n g i n the d i s t r i c t 

c o u r t . See Thurman v. Thurman, 454 So. 2d 995, 997 ( A l a . C i v . 

App. 1984). In Thurman, a f a t h e r f i l e d an a c t i o n a g a i n s t h i s 

son i n d i s t r i c t c o u r t t o r e c o v e r p e r s o n a l p r o p e r t y i n the 

son's p o s s e s s i o n . The son f i l e d an answer and a c o u n t e r c l a i m , 
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a s s e r t i n g ownership of the p r o p e r t y , s e e k i n g the r e t u r n of 

c e r t a i n p r o p e r t y the f a t h e r had ta k e n , and s e e k i n g an award of 

damages. The d i s t r i c t c o u r t r u l e d i n f a v o r of the son on the 

f a t h e r ' s c l a i m and i n f a v o r of the f a t h e r on the son's 

c o u n t e r c l a i m . The son f i l e d an ap p e a l t o the c i r c u i t c o u r t ; 

the f a t h e r d i d not. The c i r c u i t c o u r t t r i e d the case de novo 

and e n t e r e d a judgment awarding some of the p r o p e r t y a t i s s u e 

t o the f a t h e r , awarding some of the p r o p e r t y a t i s s u e t o the 

son, and f i n d i n g i n f a v o r of the f a t h e r on the son's 

c o u n t e r c l a i m . 

On a p p e a l , t h i s c o u r t d i s c u s s e d the e f f e c t of the son's 

ap p e a l from the d i s t r i c t c o u r t t o the c i r c u i t c o u r t , h o l d i n g 

t h a t b o t h p a r t i e s ' c l a i m s i n the d i s t r i c t c o u r t , not j u s t the 

son's, were p a r t of the case i n the c i r c u i t c o u r t . A f t e r 

r e v i e w i n g the a p p l i c a b l e l e g a l p r i n c i p l e s , we s t a t e d : 

" A p p l y i n g these p r i n c i p l e s t o the case a t b a r , 
we observe t h a t the son's a p p e a l of the d i s t r i c t 
c o u r t ' s judgment had the e f f e c t of b r i n g i n g up t o 
the c i r c u i t c o u r t the e n t i r e judgment of the 
d i s t r i c t c o u r t , not j u s t the r u l i n g on the 
c o u n t e r c l a i m . T h i s means t h a t the case was t o be 
r e t r i e d c o m p l e t e l y i n the c i r c u i t c o u r t . The f a t h e r 
was r e q u i r e d t o p r o s e c u t e h i s c o m p l a i n t and the son 
was r e q u i r e d t o p r o s e c u t e h i s c o u n t e r c l a i m . The 
case c o u l d be t r i e d on p l e a d i n g s f i l e d i n the 
d i s t r i c t c o u r t or amendments c o u l d be made t o those 
p l e a d i n g s or a d d i t i o n a l p l e a d i n g s c o u l d be f i l e d i n 

7 



2100692 

the c i r c u i t c o u r t . V i n y a r d v. R e p u b l i c I r o n & S t e e l  
Co., 205 A l a . 269, 87 So. 552 (1921)." 

Thurman, 454 So. 2d a t 997. 

Based on the f o r e g o i n g , we conclude t h a t F r a n k l i n ' s 

a p p e a l t o the c i r c u i t c o u r t from the d i s t r i c t c o u r t ' s judgment 

r e n d e r e d the d i s t r i c t c o u r t ' s judgment i n e f f e c t u a l f o r r e s 

j u d i c a t a purposes and brought the e n t i r e case b e f o r e the 

c i r c u i t c o u r t f o r a t r i a l de novo. The judgment e n t e r e d i n 

the d i s t r i c t c o u r t d i d not have a p r e c l u s i v e e f f e c t under the 

d o c t r i n e of r e s j u d i c a t a w i t h r e g a r d t o any of the c l a i m s i n 

the c i r c u i t c o u r t , and Woodmere i t s e l f was not r e q u i r e d t o 

f i l e a n o t i c e of appea l t o the c i r c u i t c o u r t f o r t h a t c o u r t , 

based on F r a n k l i n ' s a p p e a l , t o a c q u i r e j u r i s d i c t i o n over a l l 

the c l a i m s a t i s s u e i n the d i s t r i c t - c o u r t case. See P e t e r s e n , 

959 So. 2d a t 139-40; Thurman, 454 So. 2d a t 997. F r a n k l i n ' s 

c o n t e n t i o n s t o the c o n t r a r y are t h e r e f o r e w i t h o u t m e r i t . 

F r a n k l i n next contends t h a t the c i r c u i t c o u r t e r r e d when 

i t d e n i e d her motion f o r a summary judgment. S p e c i f i c a l l y , 

she argues t h a t she had moved the c i r c u i t c o u r t t o s t r i k e the 

a f f i d a v i t Woodmere had s u b m i t t e d i n o p p o s i t i o n t o her summary-

judgment motion and t h a t the c i r c u i t c o u r t e r r e d i n f a i l i n g t o 

do so. She argues t h a t , because the a f f i d a v i t Woodmere 
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s u b m i t t e d was i n a d m i s s i b l e , she was e n t i t l e d t o a summary 

judgment. 

T h i s c o u r t does not r e v i e w the d e n i a l of a summary 

judgment a f t e r a t r i a l on the m e r i t s has been h e l d . See  

B e i e r s d o e r f e r v. H i l b , Rogal & H a m i l t o n Co., 953 So. 2d 1196, 

1205 ( A l a . 2006) ("'[W]e do not r e v i e w a t r i a l c o u r t ' s d e n i a l 

of a summary-judgment motion f o l l o w i n g a t r i a l on the m e r i t s . 

See Grayson v. Hanson, 843 So. 2d 146 ( A l a . 2002); S u p e r s k a t e ,  

I n c . v. Nolen, 641 So. 2d 231, 233 ( A l a . 1994); see a l s o L i n d  

v. U n i t e d P a r c e l Serv., I n c . , 254 F.3d 1281, 1283-84 (11th 

C i r . 2001).'" ( q u o t i n g M i t c h e l l v. Folmar & A s s o c s . , LLP, 854 

So. 2d 1115, 1116 ( A l a . 2 0 0 3 ) ) ) . Because t h i s case was t r i e d 

on the m e r i t s a f t e r the c i r c u i t c o u r t d e n i e d F r a n k l i n ' s 

summary-judgment motion, the d e n i a l of t h a t motion i s not 

s u b j e c t t o r e v i e w . I d . 

Even i f we were t o r e v i e w the d e n i a l of F r a n k l i n ' s 

summary-judgment motion, we would conclude t h a t she has f a i l e d 

t o s t a t e a b a s i s f o r r e v e r s i n g the c i r c u i t c o u r t ' s judgment. 

Her c o n t e n t i o n t h a t the c i r c u i t c o u r t s h o u l d have s t r u c k the 

a f f i d a v i t t h a t Woodmere s u b m i t t e d i n o p p o s i t i o n t o her 

summary-judgment motion has m e r i t ; a l t h o u g h the a f f i d a v i t was 
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e x e c u t e d by the a f f i a n t , i t was not n o t a r i z e d . T h i s f a c t 

a l o n e , however, i s not s u f f i c i e n t t o demonstrate t h a t 

F r a n k l i n ' s motion was due t o be g r a n t e d . F r a n k l i n makes no 

argument t h a t the c o n t e n t i o n s i n her motion and the e v i d e n c e 

she s u b m i t t e d i n su p p o r t t h e r e o f , e i t h e r as t o Woodmere's 

c l a i m or as t o her c o u n t e r c l a i m s , demonstrated t h a t she was 

e n t i t l e d t o a judgment as a matter of law. Indeed, beyond 

a r g u i n g t h a t Woodmere's a f f i d a v i t was i n a d m i s s i b l e , she makes 

no argument t h a t her motion was, i t s e l f , m e r i t o r i o u s and was 

su p p o r t e d by such e v i d e n c e as t o c a s t onto Woodmere the burden 

of r e s p o n d i n g w i t h a d m i s s i b l e e v i d e n c e . Simply put, F r a n k l i n 

does not, on a p p e a l , d i s c u s s the b a s i s f o r her 

summary-judgment motion or demonstrate t h a t i t had m e r i t . 

I t i s not t h i s c o u r t ' s o b l i g a t i o n t o c r e a t e arguments f o r 

an a p p e l l a n t . Hayes v. Hayes, 949 So. 2d 150, 154 ( A l a . C i v . 

App. 2006) ("An a p p e l l a t e c o u r t i s under no o b l i g a t i o n t o 

p e r f o r m r e s e a r c h or t o make arguments f o r a p p e l l a n t s . " ) . 

I n s t e a d , the a p p e l l a n t i s o b l i g a t e d t o p r o v i d e arguments 

d e m o n s t r a t i n g t h a t the t r i a l c o u r t committed e r r o r r e q u i r i n g 

r e v e r s a l . See M i d d l e t o n v. L i g h t f o o t , 885 So. 2d 111, 113-14 

( A l a . 2003) ("'The burden of e s t a b l i s h i n g t h a t an erroneous 
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r u l i n g was p r e j u d i c i a l i s on the a p p e l l a n t . ' P r e f e r r e d R i s k  

Mut. I n s . Co. v. Ryan, 589 So. 2d 165, 167 ( A l a . 1 9 9 1 ) . " ) . 

F r a n k l i n , i n t h i s i n s t a n c e , has f a i l e d t o do so; t h u s , even 

were we t o reach her argument t h a t the c i r c u i t c o u r t e r r e d i n 

denying her summary-judgment motion, we c o u l d not r e v e r s e the 

c i r c u i t c o u r t ' s judgment on t h a t ground. 

F r a n k l i n next contends t h a t she was p r e j u d i c e d by the 

c i r c u i t c o u r t ' s c o n t i n u a n c e of the t r i a l date from F e b r u a r y 7, 

2011, t o F e b r u a r y 9, 2011, t o accommodate one of Woodmere's 

w i t n e s s e s . She argues t h a t her "main w i t n e s s " was unable t o 

t e s t i f y because t h a t w i t n e s s c o u l d not change her schedule i n 

or d e r t o a t t e n d the t r i a l as r e s c h e d u l e d . F r a n k l i n a l s o 

argues t h a t she was p r e j u d i c e d by the two-day c o n t i n u a n c e of 

the t r i a l because she was f o r c e d t o take a v i d e o t a p e d 

d e p o s i t i o n of another of her w i t n e s s e s who c o u l d not be 

p r e s e n t f o r t r i a l on F e b r u a r y 9. F r a n k l i n a l s o contends t h a t 

the c i r c u i t c o u r t abused i t s d i s c r e t i o n i n s u s t a i n i n g 

o b j e c t i o n s t o p o r t i o n s of t h a t v i d e o t a p e d d e p o s i t i o n a t t r i a l 

because, she argues, those p o r t i o n s of the d e p o s i t i o n were 

r e l e v a n t t o her case. F i n a l l y , she argues t h a t the c i r c u i t 

c o u r t abused i t s d i s c r e t i o n when i t r e f u s e d t o a l l o w her t o 
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submit i n t o e v i d e n c e a t the t r i a l c e r t a i n a f f i d a v i t s from 

i n d i v i d u a l s who, she says, would have t e s t i f i e d as w i t n e s s e s 

f o r her had the c i r c u i t c o u r t not c o n t i n u e d the t r i a l . 

An a p p e l l a n t i s r e q u i r e d , when making an argument, t o 

c i t e l e g a l a u t h o r i t y i n support of t h a t argument. As our 

supreme c o u r t s t a t e d i n U n i v e r s i t y of South Alabama v.  

P r o g r e s s i v e Insurance Co., 904 So. 2d 1242 ( A l a . 2004) : 

"Rule 2 8 ( a ) ( 1 0 ) , A l a . R. App. P., r e q u i r e s t h a t 
arguments i n an a p p e l l a n t ' s (or c r o s s - a p p e l l a n t ' s ) 
b r i e f c o n t a i n ' c i t a t i o n s t o the c a s e s , s t a t u t e s , 
o t h e r a u t h o r i t i e s , and p a r t s of the r e c o r d r e l i e d 
on.' The e f f e c t of a f a i l u r e t o comply w i t h Rule 
28(a)(10) i s w e l l e s t a b l i s h e d : 

" ' I t i s s e t t l e d t h a t a f a i l u r e t o comply 
w i t h the r e q u i r e m e n t s of Rule 2 8 ( a ) ( [ 1 0 ] ) 
r e q u i r i n g c i t a t i o n of a u t h o r i t y f o r 
arguments p r o v i d e s the Court w i t h a b a s i s 
f o r d i s r e g a r d i n g those arguments: 

"'"When an a p p e l l a n t f a i l s t o 
c i t e any a u t h o r i t y f o r an 
argument on a p a r t i c u l a r i s s u e , 
t h i s C ourt may a f f i r m the 
judgment as t o t h a t i s s u e , f o r i t 
i s n e i t h e r t h i s C o u r t ' s duty nor 
i t s f u n c t i o n t o p e r f o r m an 
a p p e l l a n t ' s l e g a l r e s e a r c h . Rule 
2 8 ( a ) ( [ 1 0 ] ) ; S p r a d l i n v. 
Birmingham A i r p o r t A u t h o r i t y , 613 
So. 2d 347 ( A l a . 1993)." 

" ' C i t y of Birmingham v. B u s i n e s s R e a l t y  
Inv. Co., 722 So. 2d 747, 752 ( A l a . 1998) . 
See a l s o McLemore v. F l e m i n g , 604 So. 2d 
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353 ( A l a . 1992); S t o v e r v. Alabama Farm  
Bureau I n s . Co., 467 So. 2d 251 ( A l a . 
1985); and Ex p a r t e R i l e y , 464 So. 2d 92 
( A l a . 1985).' 

"Ex p a r t e Showers, 812 So. 2d 277, 281 ( A l a . 2001) . 
'[W]e cannot c r e a t e l e g a l arguments f o r a p a r t y 
based on u n d e l i n e a t e d g e n e r a l p r o p o s i t i o n s 
u nsupported by a u t h o r i t y or argument.' S p r a d l i n v.  
S p r a d l i n , 601 So. 2d 76, 79 ( A l a . 1992)." 

904 So. 2d a t 1247-48. F r a n k l i n c i t e s no l e g a l a u t h o r i t y i n 

s u p p o r t of any of the arguments she makes r e l a t i v e t o the 

c i r c u i t c o u r t ' s h a v i n g c o n t i n u e d the t r i a l t o F e b r u a r y 9, 

2011. As a r e s u l t , we w i l l not c o n s i d e r those arguments. See 

Rule 2 8 ( a ) ( 1 0 ) , A l a . R. App. P.; U n i v e r s i t y of South Alabama 

v. P r o g r e s s i v e I n s . Co., 904 So. 2d a t 1247-48. 

F r a n k l i n contends t h a t the c i r c u i t c o u r t ' s i n s t r u c t i o n s 

t o the j u r y were i n c o r r e c t . She argues t h a t she a s s e r t e d 

numerous c o u n t e r c l a i m s a g a i n s t Woodmere about which the 

c i r c u i t judge f a i l e d t o i n s t r u c t the j u r y . 

Rule 51, A l a . R. C i v . P., p r o v i d e s , i n p e r t i n e n t p a r t : 

"No p a r t y may a s s i g n as e r r o r the g i v i n g or f a i l i n g 
t o g i v e a w r i t t e n i n s t r u c t i o n , or the g i v i n g of an 
e r r o n e o u s , m i s l e a d i n g , i n c o m p l e t e , or o t h e r w i s e 
improper o r a l charge u n l e s s t h a t p a r t y o b j e c t s 
t h e r e t o b e f o r e the j u r y r e t i r e s t o c o n s i d e r i t s 
v e r d i c t , s t a t i n g the m a t t e r o b j e c t e d t o and the 
grounds of the o b j e c t i o n . " 
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Thus, i n o r d e r t o p r e s e r v e her arguments f o r a p p e a l r e l a t e d t o 

the c i r c u i t c o u r t ' s j u r y i n s t r u c t i o n s , F r a n k l i n was r e q u i r e d 

t o have: "(1) o b j e c t e d b e f o r e the j u r y r e t i r e d t o c o n s i d e r i t s 

v e r d i c t ; (2) s t a t e d the m a t t e r t h a t [s]he was o b j e c t i n g t o ; 

and (3) s u p p l i e d the grounds f o r [her] o b j e c t i o n . " Ware v. 

Timmons, 954 So. 2d 545, 558 ( A l a . 2006). The t r i a l 

t r a n s c r i p t does not r e f l e c t t h a t F r a n k l i n o b j e c t e d t o the 

c i r c u i t c o u r t ' s j u r y i n s t r u c t i o n s or i n any manner contended 

t h a t the c i r c u i t c o u r t s h o u l d have g i v e n d i f f e r e n t or 

a d d i t i o n a l i n s t r u c t i o n s . As a r e s u l t , she has waived her 

c o n t e n t i o n t h a t the c i r c u i t c o u r t e r r e d w i t h r e g a r d t o the 

j u r y i n s t r u c t i o n s . 

F i n a l l y , F r a n k l i n contends t h a t the c i r c u i t judge abused 

h i s d i s c r e t i o n i n r e f u s i n g t o r ecuse h i m s e l f . In s u p p o r t , she 

appears t o r e l y on Canon 3.C.(1)(a) of the Alabama Canons of 

J u d i c i a l E t h i c s , which p r o v i d e s , i n p e r t i n e n t p a r t : 

"(1) A judge s h o u l d d i s q u a l i f y h i m s e l f i n a 
p r o c e e d i n g i n which h i s d i s q u a l i f i c a t i o n i s r e q u i r e d 
by law or h i s i m p a r t i a l i t y might r e a s o n a b l y be 
q u e s t i o n e d , i n c l u d i n g but not l i m i t e d t o i n s t a n c e s 
where: 

"(a) He has a p e r s o n a l b i a s or 
p r e j u d i c e c o n c e r n i n g a p a r t y " 

14 



2100692 

F r a n k l i n argues t h a t the c i r c u i t judge was b i a s e d a g a i n s t her 

and t h a t he h a r b o r e d p e r s o n a l contempt f o r her. She a s s e r t s 

t h a t , as a r e s u l t of t h a t b i a s , the c i r c u i t judge, among o t h e r 

t h i n g s , i m p r o p e r l y o v e r r u l e d her o b j e c t i o n s a t t r i a l , 

i m p r o p e r l y s u s t a i n e d Woodmere's o b j e c t i o n s , p r o v i d e d grounds 

to Woodmere f o r i t s o b j e c t i o n s , made o b j e c t i o n s f o r Woodmere, 

r e f u s e d t o a l l o w her t o p r e s e n t a f f i d a v i t s a t t r i a l , and was 

i m p a t i e n t , rude, short-tempered, and d i s c o u r t e o u s t o her. 

Our supreme c o u r t has p r o v i d e d the f o l l o w i n g s t a n d a r d f o r 

r e v i e w i n g a t r i a l judge's r e f u s a l t o recuse h i m s e l f or h e r s e l f 

from a t r i a l : 

"The burden i s on the p a r t y s e e k i n g r e c u s a l t o 
p r e s e n t e v i d e n c e e s t a b l i s h i n g the e x i s t e n c e of b i a s 
or p r e j u d i c e . O t w e l l v. B r y a n t , 497 So. 2d 111, 119 
(A l a . 1986). P r e j u d i c e on the p a r t of a judge i s 
not presumed. Hartman v. Board of T r u s t e e s , 436 So. 
2d 837 ( A l a . 1983); Duncan v. S h e r r i l l , 341 So. 2d 
946 ( A l a . 1977); Ex p a r t e R i v e s , 511 So. 2d 514, 517 
(A l a . C i v . App. 1986). '"[T]he law w i l l not suppose 
a p o s s i b i l i t y of b i a s or f a v o r i n a judge who i s 
a l r e a d y sworn t o a d m i n i s t e r i m p a r t i a l j u s t i c e and 
whose a u t h o r i t y g r e a t l y depends upon t h a t 
p resumption and i d e a . " ' Ex p a r t e Balogun, 516 So. 
2d 606, 609 ( A l a . 1987), q u o t i n g F u l t o n v.  
Longshore, 156 A l a . 611, 46 So. 989 (1908) . Any 
d i s q u a l i f y i n g p r e j u d i c e or b i a s as t o a p a r t y must 
be of a p e r s o n a l n a t u r e and must stem from an 
e x t r a j u d i c i a l s o u r c e . Hartman v. Board of T r u s t e e s  
of the U n i v e r s i t y of Alabama, 436 So. 2d 837 ( A l a . 
1983); Reach v. Reach, 378 So. 2d 1115 ( A l a . C i v . 
App. 1979). Thus, 
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"'"[T]he d i s q u a l i f y i n g p r e j u d i c e of a 
judge does not n e c e s s a r i l y comprehend ev e r y 
b i a s , p a r t i a l i t y , or p r e j u d i c e which he may 
e n t e r t a i n w i t h r e f e r e n c e t o the case, but 
must be of a c h a r a c t e r , c a l c u l a t e d t o 
i m p a i r s e r i o u s l y h i s i m p a r t i a l i t y and sway 
h i s judgment, and must be s t r o n g enough t o 
overthrow the presumption of h i s 
i n t e g r i t y . " ' 

"Ross v. Luton, 456 So. 2d [249,] 254 [ ( A l a . 1 9 8 4 ) ] , 
q u o t i n g Duncan v. S h e r r i l l , 341 So. 2d 946, 947 
( A l a . 1977), q u o t i n g 48 C.J.S. Judges § 8 2 ( b ) . " 

Ex p a r t e M e l o f , 553 So. 2d 554, 557 ( A l a . 1989), a b r o g a t e d on 

o t h e r grounds, Ex p a r t e Crawford, 686 So. 2d 196, 198 ( A l a . 

1996). 

We have t h o r o u g h l y r e v i e w e d the r e c o r d and, i n 

p a r t i c u l a r , the t r a n s c r i p t of the t r i a l . A l t h o u g h the c i r c u i t 

judge appears, a t t i m e s , t o have been somewhat e x a s p e r a t e d by 

F r a n k l i n as a p r o se l i t i g a n t , we can p e r c e i v e no b i a s on the 

p a r t of the c i r c u i t judge t h a t would r e q u i r e h i s r e c u s a l under 

the Canons of J u d i c i a l E t h i c s . 

F r a n k l i n a l l u d e s t o a c i v i l a c t i o n she has f i l e d i n the 

U n i t e d S t a t e s D i s t r i c t C ourt f o r the M i d d l e D i s t r i c t of 

Alabama a g a i n s t , among o t h e r s , the c i r c u i t judge. F r a n k l i n 

d i d not f i l e t h a t a c t i o n u n t i l A p r i l 18, 2011, more than a 

month a f t e r the c i r c u i t judge d e n i e d F r a n k l i n ' s motion f o r a 
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new t r i a l . See F r a n k l i n v. A r b o r S t a t i o n , (No. 2:11-cv-294-

MEF, June 22, 2011) (M.D. A l a . 2011) (not r e p o r t e d i n F. Supp. 

2d). A l t h o u g h F r a n k l i n argues i n her b r i e f t h a t , " [b]ecause 

of [the c i r c u i t j u d g e ] ' s i n v o l v e m e n t as a defendant i n an 

u n r e l a t e d case brought by [ F r a n k l i n ] , he i s due t o r ecuse 

h i m s e l f t o a v o i d the appearance of b e i n g i m p a r t i a l , " the 

t i m i n g of the f i l i n g of the f e d e r a l - c o u r t a c t i o n demonstrates 

t h a t t h a t a c t i o n d i d not r e q u i r e the c i r c u i t judge's r e c u s a l 

i n t h i s c a s e . 3 

Based on the f o r e g o i n g , we conclude t h a t F r a n k l i n has 

f a i l e d t o p r o v i d e t h i s c o u r t w i t h a b a s i s on which t o r e v e r s e 

the c i r c u i t c o u r t ' s judgment. Thus, the judgment i s due t o 

be, and i s hereby, a f f i r m e d . 

AFFIRMED. 

Thompson, P.J., and P i t t m a n , Bryan, and Thomas, J J . , 

concur. 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 

3We note t h a t the most r e c e n t o r d e r i n the f e d e r a l - c o u r t 
a c t i o n i n d i c a t e s t h a t the c i r c u i t judge's i n v o l v e m e n t i n t h a t 
a c t i o n was s h o r t - l i v e d and t h a t he i s no l o n g e r i n v o l v e d i n 
t h a t a c t i o n . See i d . 
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