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BRYAN, Judge. 

The o p i n i o n of Febru a r y 3, 2012, i s withdrawn, and the 

f o l l o w i n g i s s u b s t i t u t e d t h e r e f o r . 

J u l i a W. F a e l l a c i a p peals from a judgment e n t e r e d by the 
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Houston C i r c u i t C o u r t . 

Background and P r o c e d u r a l H i s t o r y 

T h i s i s the second time these p a r t i e s have appeared 

b e f o r e t h i s c o u r t . See F a e l l a c i v. F a e l l a c i , 67 So. 3d 923 

( A l a . C i v . App. 2011). We s e t f o r t h the p e r t i n e n t background 

and p r o c e d u r a l h i s t o r y of t h i s case i n F a e l l a c i , which we 

quote below, and we use the terms d e f i n e d t h e r e i n as d e f i n e d 

terms i n t h i s o p i n i o n . : 

" J u l i a W. F a e l l a c i ('the w i f e ' ) and J a r e d S. 
F a e l l a c i ('the husband') were m a r r i e d on J u l y 22, 
1995, and t h r e e c h i l d r e n were born d u r i n g the 
p a r t i e s m a r r i a g e : a boy, born i n May 2000; and two 
g i r l s , one born i n September 2002 and the second 
born i n A p r i l 2004 ( c o l l e c t i v e l y r e f e r r e d t o 
h e r e i n a f t e r as 'the c h i l d r e n ' ) . On May 8, 2006, the 
Houston C i r c u i t C o u r t ('the t r i a l c o u r t ' ) e n t e r e d a 
judgment of l e g a l s e p a r a t i o n t h a t i n c o r p o r a t e d a 
s e p a r a t i o n agreement t h a t had been s i g n e d by the 
p a r t i e s on or about A p r i l 10, 2006 ('the s e p a r a t i o n 
agreement'). Pursuant t o the s e p a r a t i o n agreement, 
the w i f e e x e r c i s e d s o l e c u s t o d y of the c h i l d r e n , 
s u b j e c t t o the husband's v i s i t a t i o n r i g h t s t h a t were 
s e t f o r t h i n the s e p a r a t i o n agreement. The 
s e p a r a t i o n agreement a l s o c o n t a i n e d the f o l l o w i n g 
p r o v i s i o n r e g a r d i n g the husband's c h i l d - s u p p o r t 
o b l i g a t i o n : 

"'The p a r t i e s agree t h a t the [h]usband's 
income exceeds the Alabama C h i l d Support 
G u i d e l i n e s , and the [ h ] u s b a n d agrees t o 
p r o m p t l y pay c h i l d s u p p o r t f o r the minor 
c h i l d r e n of the p a r t i e s i n the sum of 
$5,000.00 monthly. [The h]usband f u r t h e r 
agrees as a d d i t i o n a l c h i l d s u p p o r t , t o pay 
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50% of the net a f t e r t a x income of any 
commission or bonus i n excess of h i s base 
s a l a r y and w i l l s u p p l y the n e c e s s a r y W-2's 
or 1099's a t the end of each year as p r o o f 
of compliance w i t h t h i s p r o v i s i o n . ' 

"On F e b r u a r y 28, 2008, the husband f i l e d a 
p e t i t i o n t o s e t a s i d e the s e p a r a t i o n agreement and 
a c o m p l a i n t f o r a d i v o r c e . The w i f e f i l e d a motion 
t o d i s m i s s the husband's p e t i t i o n t o s e t a s i d e the 
s e p a r a t i o n agreement, an answer t o the husband's 
c o m p l a i n t f o r a d i v o r c e , and a p e t i t i o n f o r a r u l e 
n i s i a l l e g i n g t h a t the husband had f a i l e d t o f u l l y 
comply w i t h the terms of the s e p a r a t i o n agreement 
r e g a r d i n g h i s c h i l d - s u p p o r t o b l i g a t i o n . The husband 
s u b s e q u e n t l y f i l e d a motion t o c o n v e r t h i s p e t i t i o n 
t o s e t a s i d e the s e p a r a t i o n agreement t o a p e t i t i o n 
f o r m o d i f i c a t i o n of the s e p a r a t i o n agreement. The 
husband a l l e g e d t h a t a m a t e r i a l change of 
c i r c u m s t a n c e s e x i s t e d t o s u p p o r t m o d i f i c a t i o n of the 
s e p a r a t i o n agreement r e g a r d i n g c h i l d s u p p o r t , 
c u s t o d y , and v i s i t a t i o n . The husband r e q u e s t e d j o i n t 
c u s t o d y of the c h i l d r e n , expanded v i s i t a t i o n r i g h t s , 
c a l c u l a t i o n of h i s c h i l d - s u p p o r t o b l i g a t i o n p u r s u a n t 
t o Rule 32, A l a . R. Jud. Admin., and a d i s s o l u t i o n 
of the m a r r i a g e . 

" F o l l o w i n g a j o i n t motion f i l e d by the p a r t i e s , 
the t r i a l c o u r t e n t e r e d a judgment[, on November 25, 
2008,] d i v o r c i n g the p a r t i e s and r e s e r v i n g 
j u r i s d i c t i o n t o e n t e r a f i n a l judgment r e s o l v i n g the 
i s s u e s t h a t remained pending b e f o r e the t r i a l c o u r t . 
The t r i a l c o u r t f u r t h e r o r d e r e d t h a t the judgment of 
l e g a l s e p a r a t i o n and the p r o v i s i o n s of the 
s e p a r a t i o n agreement remained v a l i d u n t i l a f i n a l 
judgment was e n t e r e d . 

" F o l l o w i n g an ore tenus h e a r i n g , the t r i a l c o u r t 
e n t e r e d a judgment on November 10, 2009, t h a t 
awarded the p a r t i e s j o i n t l e g a l c u s t o d y of the 
c h i l d r e n , awarded the w i f e p r i m a r y p h y s i c a l c u s t o d y 
of the c h i l d r e n , and awarded the husband s p e c i f i c 
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v i s i t a t i o n r i g h t s . The t r i a l c o u r t f u r t h e r o r d e r e d 
the husband t o pay c h i l d s u p p o r t i n the amount of 
$4, 000 a month, and i t o r d e r e d the husband t o pay 
the w i f e h i s c h i l d - s u p p o r t a r r e a r a g e , which was 
d e t ermined t o be $100,000. Pursuant t o the t r i a l 
c o u r t ' s judgment, a l l o t h e r p r o v i s i o n s of the 
s e p a r a t i o n agreement remained i n ' f u l l f o r c e and 
e f f e c t . ' 

"The w i f e f i l e d a postjudgment motion p u r s u a n t 
t o Rule 59, A l a . R. C i v . P., a l l e g i n g , among o t h e r 
t h i n g s , t h a t the t r i a l c o u r t had exceeded i t s 
d i s c r e t i o n by f a i l i n g t o award her i n t e r e s t on the 
husband's c h i l d - s u p p o r t a r r e a r a g e . The t r i a l c o u r t 
conducted a h e a r i n g on the w i f e ' s postjudgment 
motion on January 5, 2010. On January 6, 2010, the 
t r i a l c o u r t e n t e r e d an o r d e r t h a t s t a t e d : ' A f t e r 
h e a r i n g , [the w i f e ] ' s motion f o r a new t r i a l i s 
d e n i e d , e x c e p t i n t e r e s t c a l c u l a t i o n s and the two 
i s s u e s [ r e g a r d i n g v i s i t a t i o n ] upon which the p a r t i e s 
have agreed. A t t o r n e y s s h a l l submit [an] amended 
decree w i t h i n 14 days.' The husband s u b s e q u e n t l y 
f i l e d a 'response t o r e q u e s t f o r i n t e r e s t on 
a r r e a r a g e , ' a r g u i n g t h a t the he does not owe 
i n t e r e s t on h i s c h i l d - s u p p o r t a r r e a r a g e because, 
based on the c h i l d - s u p p o r t language i n the 
s e p a r a t i o n agreement, t h e r e was no a s c e r t a i n a b l e due 
date f o r h i s c h i l d - s u p p o r t o b l i g a t i o n . The t r i a l 
c o u r t conducted a h e a r i n g on the husband's motion on 
F e b r u a r y 25, 2010, but the r e c o r d does not c o n t a i n 
any f u r t h e r o r d e r s e n t e r e d by the t r i a l c o u r t . The 
w i f e f i l e d a n o t i c e of a p p e a l on A p r i l 16, 2010." 

67 So. 3d a t 923-25 ( f o o t n o t e o m i t t e d ) . 

We d i s m i s s e d the w i f e ' s a p p e a l as h a v i n g been taken from 

a n o n f i n a l judgment because the t r i a l c o u r t ' s postjudgment 

o r d e r " l e f t something more f o r the t r i a l c o u r t t o do, i . e . , t o 

e n t e r an o r d e r making a d e t e r m i n a t i o n of the amount of 
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i n t e r e s t owed by the husband [on h i s c h i l d - s u p p o r t a r r e a r a g e ] 

and s e t t i n g f o r t h the husband's m o d i f i e d v i s i t a t i o n r i g h t s as 

agreed upon by the p a r t i e s . " I d . a t 926. 

A f t e r t h i s c o u r t i s s u e d a c e r t i f i c a t e of judgment i n 

F a e l l a c i , the t r i a l c o u r t conducted a h e a r i n g on A p r i l 19, 

2011, and e n t e r e d a judgment on May 3, 2011, t h a t adopted the 

p a r t i e s ' agreement r e g a r d i n g v i s i t a t i o n i s s u e s and t h a t h e l d 

t h a t the husband was t o pay the w i f e $100,000 w i t h i n 120 days 

t o " c l e a r up and any a l l c l a i m s of u n p a i d c h i l d s u p p o r t . " The 

t r i a l c o u r t f u r t h e r h e l d t h a t no i n t e r e s t s h o u l d be awarded on 

the c h i l d - s u p p o r t a r r e a r a g e because the c h i l d - s u p p o r t 

p r o v i s i o n i n the s e p a r a t i o n agreement was "so ambiguous ... 

t h a t the [ c ] o u r t cannot determine a date f o r the a c c r u a l of 

i n t e r e s t on the c h i l d - s u p p o r t a r r e a r a g e . " A l l o t h e r r e l i e f 

r e q u e s t e d by the p a r t i e s was d e n i e d , and the w i f e f i l e d a 

t i m e l y n o t i c e of a p p e a l . 

I s s u e s 

The w i f e r a i s e s f i v e i s s u e s f o r t h i s c o u r t ' s r e v i e w on 

a p p e a l : (1) whether t h e r e was i n s u f f i c i e n t e v i d e n c e t o su p p o r t 

a change i n l e g a l c u s t o d y of the c h i l d r e n ; (2) whether t h e r e 

was i n s u f f i c i e n t e v i d e n c e t o su p p o r t a m o d i f i c a t i o n of the 
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husband's c h i l d - s u p p o r t o b l i g a t i o n ; (3) whether t h e r e was 

i n s u f f i c i e n t e v i d e n c e t o sup p o r t the t r i a l c o u r t ' s 

d e t e r m i n a t i o n as t o the husband's c h i l d - s u p p o r t a r r e a r a g e ; (4) 

whether the t r i a l c o u r t e r r e d by f a i l i n g t o award the w i f e 

i n t e r e s t on the c h i l d - s u p p o r t a r r e a r a g e ; and (5) whether the 

t r i a l c o u r t c o n s i d e r e d i n a d m i s s i b l e e v i d e n c e r e l a t i n g t o a 

m e d i a t i o n agreement when r e n d e r i n g i t s judgment. 

F a c t s 

The t r i a l c o u r t conducted an ore tenus p r o c e e d i n g over 

two days; the f i r s t h e a r i n g was h e l d i n August 2009 and the 

second h e a r i n g was h e l d i n October 2009. D u r i n g the August 

2009 h e a r i n g , the w i f e s t a t e d t h a t she d i d not want the 

husband t o have j o i n t l e g a l c u s t o d y of the c h i l d r e n because 

the husband had " g i v e n her s o l e c u s t o d y " i n the s e p a r a t i o n 

agreement and she d i d not see any reason why t h a t c u s t o d i a l 

arrangement s h o u l d change. The husband s t a t e d t h a t he wanted 

j o i n t l e g a l c u s t o d y of the c h i l d r e n so t h a t he would not be i n 

a "vacuum" w i t h o u t a v o i c e when i t came t o making d e c i s i o n s 

c o n c e r n i n g the c h i l d r e n . 

The r e c o r d i n d i c a t e s t h a t the w i f e had u n i l a t e r a l l y 

d e c i d e d t o withdraw the p a r t i e s ' o l d e s t c h i l d from p r i v a t e 
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s c h o o l and t o b e g i n homeschooling the c h i l d because she 

thought he was s t r u g g l i n g i n s c h o o l . However, the r e c o r d 

i n d i c a t e s t h a t the c h i l d had r e c e i v e d As and Bs i n h i s f i r s t -

and second-grade y e a r s i n s c h o o l b e f o r e the w i f e began 

homeschooling him. A c c o r d i n g t o the w i f e , she had i n f o r m e d 

the husband of her d e c i s i o n , but the husband t e s t i f i e d t h a t he 

was not g i v e n an o p p o r t u n i t y t o p r o v i d e i n p u t . The husband 

t e s t i f i e d t h a t he had asked the w i f e dozens of times who the 

c h i l d r e n ' s d o c t o r s were and t h a t the w i f e had not responded t o 

h i s r e q u e s t s f o r t h a t i n f o r m a t i o n u n t i l a p p r o x i m a t e l y one 

month b e f o r e t r i a l . The w i f e d e n i e d t h a t the husband had 

r e p e a t e d l y asked her who the c h i l d r e n ' s d o c t o r s were, and she 

t e s t i f i e d t h a t she had responded t o the husband's f i r s t 

r e q u e s t f o r t h a t i n f o r m a t i o n v i a a t e x t message. The r e c o r d 

a l s o i n d i c a t e s t h a t the w i f e had t aken one of the c h i l d r e n t o 

the h o s p i t a l t o have t e s t s done a f t e r the c h i l d e x h i b i t e d 

u n u s u a l b e h a v i o r and t h a t she had not i n f o r m e d the husband 

t h a t she had t aken the c h i l d t o the h o s p i t a l t o have the t e s t s 

performed. A c c o r d i n g t o the husband, the w i f e never s h a r e d 

m e d i c a l i n f o r m a t i o n r e g a r d i n g the c h i l d r e n w i t h him, and, he 

s a i d , he found out t h a t one of the c h i l d r e n had been i n the 
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h o s p i t a l from the c h i l d r e n . 

The w i f e s t a t e d t h a t she does not a l l o w the husband t o e¬

m a i l her and t h a t she o n l y o c c a s i o n a l l y answers h i s t e l e p h o n e 

c a l l s . The husband s t a t e d t h a t the w i f e t u r n s o f f her home 

t e l e p h o n e , t h a t she r a r e l y answers her c e l l u l a r t e l e p h o n e , 

t h a t her v o i c e m a i l i s always f u l l so t h a t he cannot l e a v e 

messages, and t h a t they o n l y way he can communicate w i t h the 

w i f e i s through t e x t messaging. The w i f e p r e s e n t e d e v i d e n c e 

i n d i c a t i n g t h a t the husband i s d i f f i c u l t t o communicate w i t h 

and t h a t he had bombarded her w i t h e - m a i l s b e f o r e she stopped 

u s i n g the e - m a i l account t o which the husband had a c c e s s . 

The w i f e t e s t i f i e d t h a t , a f t e r the p a r t i e s went t o 

m e d i a t i o n , the husband thought t h a t he had j o i n t l e g a l c u s t o d y 

of the c h i l d r e n . One of the p a r t i e s ' c h i l d r e n was 

s u b s e q u e n t l y a d m i t t e d t o the h o s p i t a l f o r a t o n s i l l e c t o m y , 

and, the w i f e a s s e r t e d , a t the h o s p i t a l the husband had 

"shadowed h e r " and had r e p e a t e d l y a s s e r t e d h i s r i g h t s as a 

j o i n t c u s t o d i a n . However, on another o c c a s i o n , the w i f e took 

one of the c h i l d r e n t o the h o s p i t a l f o r t r e a t m e n t of a 

p o s s i b l e snake b i t e and, when the w i f e c o n t a c t e d the husband, 

he t o l d her t h a t he t r u s t e d her judgment and a l l o w e d her t o 
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make the d e c i s i o n s about t r e a t m e n t . D u r i n g the October 2009 

h e a r i n g , the w i f e s t a t e d t h a t her problem w i t h a l l o w i n g the 

husband t o have j o i n t l e g a l c u s t o d y of the c h i l d r e n was t h a t 

he became " o v e r l y i n v o l v e d " w i t h p a r e n t i n g and t h a t he was 

" j u s t extreme." The w i f e s t a t e d t h a t she wanted t o be a b l e t o 

communicate w i t h the husband about the c h i l d r e n but t h a t the 

husband made i t d i f f i c u l t and h i s b e h a v i o r was much worse 

a f t e r the m e d i a t i o n when he thought he had j o i n t l e g a l 

c u s t o d y . 

The p a r t i e s p r e s e n t e d a s i g n i f i c a n t amount of e v i d e n c e , 

t e s t i m o n i a l and documentary, i n an e f f o r t t o determine the 

amount of the husband's c h i l d - s u p p o r t a r r e a r a g e . I t was 

u n d i s p u t e d t h a t the husband d i d not owe the w i f e any a r r e a r a g e 

on the base amount of h i s c h i l d - s u p p o r t o b l i g a t i o n , i . e . , h i s 

o b l i g a t i o n t o pay $5,000 a month. The r e c o r d i n d i c a t e s t h a t 

the husband had p a i d $5,000 a month i n c h i l d s u p p o r t through 

May 2009, a t which time he began p a y i n g the w i f e $4, 000 a 

month i n c h i l d s u p p o r t . 1 A c c o r d i n g l y , the husband's a r r e a r a g e 

was based s o l e l y on h i s f a i l u r e t o pay the w i f e "50% of the 

1The r e c o r d i n d i c a t e s t h a t the husband began p a y i n g the 
w i f e $4,000 a month i n c h i l d s u p p o r t a f t e r the p a r t i e s 
a t t e n d e d m e d i a t i o n . 
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net a f t e r t a x income of any commission or bonus i n excess of 

h i s base s a l a r y . " 

At the August 2009 h e a r i n g , the w i f e agreed t h a t , i n 

2006, the husband had p a i d her a p p r o x i m a t e l y $128, 000 as a 

share of h i s commissions or bonuses p l u s $60,000 i n monthly 

s u p p o r t , amounting t o t o t a l c h i l d - s u p p o r t payments i n 2006 i n 

the amount of a p p r o x i m a t e l y $188,000. However, d u r i n g the 

October 2009 h e a r i n g , the w i f e t e s t i f i e d t h a t the husband had 

p a i d her o n l y a p p r o x i m a t e l y $184,000 2 i n 2006 and t h a t two 

lump sums i n c l u d e d i n t h a t amount s h o u l d not have been a p p l i e d 

toward the husband's c h i l d - s u p p o r t o b l i g a t i o n ; s p e c i f i c a l l y , 

she a s s e r t e d (1) t h a t $39, 500 from those payments was f o r 

repayment of a l o a n she had g i v e n t o the husband f o r a t i t h e 3 

and (2) t h a t $5,200 from those payments was used t o pay the 

2The r e c o r d i n d i c a t e s t h a t the husband agreed t h a t he had 
e r r o n e o u s l y i n c l u d e d a payment of a p p r o x i m a t e l y $4,000 f o r 
h e a l t h i n s u r a n c e f o r one of the c h i l d r e n as p a r t of h i s c h i l d -
s u p p o r t o b l i g a t i o n , which accounts f o r the d i f f e r e n c e s i n the 
amount the husband t e s t i f i e d he had p a i d the w i f e , and which 
the w i f e agreed he had p a i d d u r i n g the August 2009 h e a r i n g , 
and the amount the w i f e t e s t i f i e d t h a t she had been p a i d 
d u r i n g the October 2009 h e a r i n g . 

3The w i f e s u b m i t t e d i n t o e v i d e n c e an e - m a i l from the 
husband d a t e d A p r i l 6, 2006, t h a t c o n f i r m e d t h a t the husband 
had p a i d the w i f e $39,500 as a "payback l o a n " from the 
p a r t i e s ' j o i n t t i t h e . 
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o l d e s t c h i l d ' s p r i v a t e - s c h o o l t u i t i o n as agreed by the 

p a r t i e s . The w i f e s t a t e d t h a t the husband had not p a i d her 

any share of h i s commissions or bonuses i n 2007 or 2008. 

The husband s t a t e d t h a t h i s y e a r l y base pay was 

a p p r o x i m a t e l y $210,000 and t h a t he was p a i d commissions on a 

q u a r t e r l y b a s i s . A c c o r d i n g t o the husband, the t a x r a t e on 

h i s commissions was a p p r o x i m a t e l y 40%, and he t e s t i f i e d t h a t 

h i s net commissions earned i n 2006 e q u a l e d $180,000 and t h a t 

h i s net commissions earned i n 2007 e q u a l e d $120,000, so t h a t 

he owed the w i f e $90,000 i n 2006 and $60,000 i n 2007. 

A c c o r d i n g t o the husband, based on h i s e s t i m a t i o n of h i s net 

commissions i n 2006, he had o v e r p a i d the w i f e a p p r o x i m a t e l y 

$38,000 i n 2006. T a k i n g h i s a l l e g e d 2006 overpayment i n t o 

account, the husband contended t h a t he owed the w i f e o n l y 

$22,000 as a share of h i s commissions f o r 2007. The husband 

r e q u e s t e d t h a t the t r i a l c o u r t e l i m i n a t e h i s o b l i g a t i o n t o pay 

the w i f e 50% of h i s net commissions and bonuses and t h a t any 

change t o h i s c h i l d - s u p p o r t o b l i g a t i o n be made r e t r o a c t i v e t o 

F e b r u a r y 2008, when he f i l e d h i s c o m p l a i n t . The p a r t i e s 

a greed t h a t the husband would not owe the w i f e any share of 

h i s commissions or bonuses i n 2008 i f the t r i a l c o u r t 

11 



2100752 

e l i m i n a t e d the husband's o b l i g a t i o n t o pay commissions and 

bonuses i n i t s judgment and made the change r e t r o a c t i v e t o 

when the husband f i l e d h i s c o m p l a i n t f o r a d i v o r c e , i . e . , 

F e b r u a r y 2008. 

The w i f e t e s t i f i e d t h a t she c a l c u l a t e d the husband's net 

commissions and bonuses i n 2006, 2007, and 2008 by 

e x t r a p o l a t i n g h i s g r o s s income from h i s income-tax r e t u r n s and 

s u b t r a c t i n g h i s s a l a r y t o determine h i s g r o s s commissions; 

then, she s a i d , she reduced the g r o s s commissions by a 

p r o p o r t i o n a t e amount of t a x e s p a i d t o determine the amount of 

h i s net commissions. 4 She then d i v i d e d t h a t number by one-

h a l f t o determine how much she b e l i e v e d she s h o u l d have been 

p a i d . At the October 2009 h e a r i n g , the w i f e p r e s e n t e d a 

summary e x h i b i t of her c a l c u l a t i o n s , and she a l l e g e d t h a t the 

husband owed her an a d d i t i o n a l $63,491.19 f o r 2006, $94,161.62 

f o r 2007, and $33,640.30 f o r 2008; t h u s , a c c o r d i n g t o the 

w i f e , the husband's c h i l d - s u p p o r t a r r e a r a g e t o t a l e d 

4 F o r example, i f the husband's g r o s s commissions e q u a l e d 
h a l f of h i s g r o s s income, she took h a l f of the t o t a l amount of 
t a x e s the husband p a i d and s u b t r a c t e d t h a t from the g r o s s 
commissions t o determine the husband's net commissions. 
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$191,293.11 f o r 2006, 2007, and 2008. 5 

The husband s t a t e d t h a t h i s monthly expenses, not 

i n c l u d i n g h i s c h i l d - s u p p o r t o b l i g a t i o n , t o t a l e d $7,800. He 

e s t i m a t e d t h a t , a f t e r he p a i d h i s monthly c h i l d - s u p p o r t 

o b l i g a t i o n s , he had a p p r o x i m a t e l y $120,000 i n y e a r l y income t o 

pay h i s expenses. The w i f e t e s t i f i e d t h a t the " b a s i c monthly 

expenses" f o r her h o u s e h o l d t o t a l e d $5,165. The w i f e s t a t e d 

t h a t she had not i n c l u d e d some of her expenses, such as 

expenses f o r c l o t h i n g , c o s m e t i c s , and h a i r c u t s , i n t h a t 

c a l c u l a t i o n . 

S t a n d a r d of Review 

In Robinson v. Robinson, 795 So. 2d 729, 732-33 ( A l a . 

C i v . App. 2001), t h i s c o u r t s e t f o r t h the a p p r o p r i a t e s t a n d a r d 

of r e v i e w of a judgment t h a t i s e n t e r e d a f t e r the p r e s e n t a t i o n 

of ore tenus e v i d e n c e : 

"A d i v o r c e judgment t h a t i s based on e v i d e n c e 
p r e s e n t e d ore tenus i s a f f o r d e d a presumption of 
c o r r e c t n e s s . Brown v. Brown, 719 So. 2d 228 ( A l a . 
C i v . App. 1998). T h i s presumption of c o r r e c t n e s s i s 
based upon the t r i a l c o u r t ' s unique p o s i t i o n t o 
observe the p a r t i e s and w i t n e s s e s f i r s t h a n d and t o 

5 D u r i n g the h e a r i n g , the w i f e r e a l i z e d t h a t her 
c a l c u l a t i o n s c o n t a i n e d an e r r o r , and she l a t e r c l a r i f i e d t o 
the t r i a l c o u r t t h a t she was r e q u e s t i n g o n l y $170,683.52 i n 
c h i l d - s u p p o r t a r r e a r a g e s . 
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e v a l u a t e t h e i r demeanor and c r e d i b i l i t y . Brown, 
su p r a ; H a l l v. Mazzone, 486 So. 2d 408 ( A l a . 1986). 
A judgment of the t r i a l c o u r t based on i t s f i n d i n g s 
of f a c t s w i l l be r e v e r s e d o n l y where i t i s so 
unsupported by the ev i d e n c e as t o be p l a i n l y and 
p a l p a b l y wrong. Brown, s u p r a . However, t h e r e i s no 
presumption of c o r r e c t n e s s i n the t r i a l c o u r t ' s 
a p p l i c a t i o n of law t o the f a c t s . Gaston v. Ames, 514 
So. 2d 877 ( A l a . 1987)." 

D i s c u s s i o n 

I. J o i n t L e g a l Custody 

On a p p e a l , the w i f e f i r s t argues t h a t the t r i a l c o u r t 

e r r e d by m o d i f y i n g c u s t o d y of the c h i l d r e n so t h a t the husband 

was awarded j o i n t l e g a l c u s t o d y because, she contends, the 

husband f a i l e d t o prove a m a t e r i a l change i n c i r c u m s t a n c e s 

s i n c e the p a r t i e s agreed t o a l l o w the w i f e t o e x e r c i s e s o l e 

c u s t o d y of the c h i l d r e n i n the s e p a r a t i o n agreement. B e f o r e 

we b e g i n our d i s c u s s i o n of the m e r i t s of t h i s argument, we 

must determine what burden of p r o o f a p p l i e d t o the husband's 

r e q u e s t f o r j o i n t l e g a l c ustody and the w i f e ' s r e q u e s t t o 

remain the s o l e c u s t o d i a n of the c h i l d r e n . 

The w i f e argues t h a t , because t h e r e e x i s t e d a judgment, 

i . e . , the judgment of l e g a l s e p a r a t i o n a d o p t i n g the p a r t i e s ' 

s e p a r a t i o n agreement, awarding her s o l e c u s t o d y of the 

c h i l d r e n , the husband was r e q u i r e d t o make a t h r e s h o l d showing 
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of a m a t e r i a l change i n c i r c u m s t a n c e s i n o r d e r t o sup p o r t 

changing l e g a l c u s t o d y of the c h i l d r e n . However, such a 

p o s i t i o n i s not s u p p o r t e d by § 30-2-40, A l a . Code 1975, which 

s e t s f o r t h the law as i t r e l a t e s t o l e g a l s e p a r a t i o n s i n 

Alabama. S e c t i o n 30-2-40(e) s p e c i f i c a l l y p r o v i d e s : " I f e i t h e r 

p a r t y t o a l e g a l s e p a r a t i o n l a t e r i n s t i t u t e s an a c t i o n f o r 

d i s s o l u t i o n of the m a r r i a g e , the b e s t i n t e r e s t of the c h i l d 

s t a n d a r d s h a l l a p p l y t o the d e t e r m i n a t i o n of c h i l d c u s t o d y . " 

A c c o r d i n g t o the p l a i n terms of § 30-2-40(e), our l e g i s l a t u r e 

has d e t e r m i n e d t h a t the c u s t o d i a l terms of a l e g a l - s e p a r a t i o n 

agreement do not have the same l e g a l e f f e c t as a d e t e r m i n a t i o n 

of c u s t o d y i n an o r i g i n a l d i v o r c e judgment. I n s t e a d , i f 

e i t h e r p a r t y t o a l e g a l s e p a r a t i o n l a t e r d e c i d e s t o seek an 

a b s o l u t e d i v o r c e , a t r i a l c o u r t i s r e q u i r e d t o a p p l y o n l y "the 

b e s t i n t e r e s t of the c h i l d s t a n d a r d t o the d e t e r m i n a t i o n of 

c h i l d c u s t o d y , " which i s the same s t a n d a r d a t r i a l c o u r t must 

a p p l y i n an o r i g i n a l d i v o r c e a c t i o n . See Lowery v. Lowery, 72 

So. 3d 701, 704 ( A l a . C i v . App. 2011) ( c i t i n g Ex p a r t e Couch, 

521 So. 2d 987, 989 ( A l a . 1988), and h o l d i n g t h a t , i n o r i g i n a l 

d i v o r c e a c t i o n s , the p a r t i e s s t a n d on e q u a l f o o t i n g and 

n e i t h e r p a r t y has a presumption of e n t i t l e m e n t t o cust o d y ; 
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i n s t e a d , the p r i m a r y concern i s the b e s t i n t e r e s t s of the 

c h i l d r e n ) . See a l s o Comment t o § 30-2-40 ("Under s u b s e c t i o n 

( e ) , the 'best i n t e r e s t ' of the c h i l d s t a n d a r d i s a p p l i e d i f 

an a c t i o n f o r d i v o r c e i s f i l e d subsequent t o a l e g a l 

s e p a r a t i o n . T h i s i s c o n s i s t e n t w i t h c u r r e n t case law which 

a p p l i e s the 'best i n t e r e s t ' s t a n d a r d r a t h e r than the Ex p a r t e  

McLendonr, 455 So. 2d 863 ( A l a . 1984),] s t a n d a r d when 

temporary c u s t o d y arrangements occur pending a d i v o r c e . " ) . 

A c c o r d i n g l y , we conclude t h a t the husband d i d not have the 

burden of p r o v i n g t h a t a m a t e r i a l change i n c i r c u m s t a n c e s 

s u f f i c i e n t t o s u p p o r t a m o d i f i c a t i o n of c u s t o d y had o c c u r r e d 

s i n c e the e n t r y of the judgment a d o p t i n g the p a r t i e s ' l e g a l -

s e p a r a t i o n agreement. 

To the e x t e n t t h a t the w i f e argues t h a t t h e r e was 

i n s u f f i c i e n t e v i d e n c e t o s u p p o r t a f i n d i n g t h a t an award of 

j o i n t l e g a l c ustody would serve the b e s t i n t e r e s t s of the 

c h i l d r e n , we d i s a g r e e . In C l e v e l a n d v. C l e v e l a n d , 18 So. 3d 

950, 952 ( A l a . C i v . App. 2009), the w i f e i n t h a t case a p p e a l e d 

a t r i a l c o u r t ' s award of j o i n t l e g a l c u s t o d y i n an o r i g i n a l 

d i v o r c e a c t i o n , and we began our d i s c u s s i o n "by acknowledging 

the l e g i s l a t i v e d e c l a r a t i o n on the s u b j e c t " of j o i n t l e g a l 
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custo d y : 

" ' I t i s the p o l i c y of t h i s s t a t e t o a s s u r e 
t h a t minor c h i l d r e n have f r e q u e n t and 
c o n t i n u i n g c o n t a c t w i t h p a r e n t s who have 
shown the a b i l i t y t o a c t i n the b e s t 
i n t e r e s t of t h e i r c h i l d r e n and t o encourage 
p a r e n t s t o share i n the r i g h t s and 
r e s p o n s i b i l i t i e s of r e a r i n g t h e i r c h i l d r e n 
a f t e r the p a r e n t s have s e p a r a t e d or 
d i s s o l v e d t h e i r m a r r i a g e ' 

" A l a . Code 1975, § 30-3-150. Pur s u a n t t o t h a t 
p o l i c y , A l a . Code 1975, § 30-3-152, r e q u i r e s t r i a l 
c o u r t s t o c o n s i d e r i n e v e r y d i v o r c e case whether 
awarding j o i n t c u s t o d y w i l l s e r v e the b e s t i n t e r e s t s 
of the c h i l d . In making t h a t d e t e r m i n a t i o n , t r i a l 
c o u r t s 

" ' s h a l l c o n s i d e r the same f a c t o r s 
c o n s i d e r e d i n awarding s o l e l e g a l and 
p h y s i c a l c u s t o d y and a l l of the f o l l o w i n g 
-P ^ 4- ^ ^ . f a c t o r s : 

"'(1) The agreement or l a c k 
of agreement of the p a r e n t s on 
j o i n t c u s t o d y . 

"'(2) The p a s t and p r e s e n t 
a b i l i t y of the p a r e n t s t o 
coop e r a t e w i t h each o t h e r and 
make d e c i s i o n s j o i n t l y . 

"'(3) The a b i l i t y of the 
p a r e n t s t o encourage the s h a r i n g 
of l o v e , a f f e c t i o n , and c o n t a c t 
between the c h i l d and the o t h e r 
p a r e n t . 

"'(4) Any h i s t o r y of or 
p o t e n t i a l f o r c h i l d abuse, spouse 
abuse, or k i d n a p p i n g . 
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"'(5) The g e o g r a p h i c 
p r o x i m i t y of the p a r e n t s t o each 
o t h e r as t h i s r e l a t e s t o the 
p r a c t i c a l c o n s i d e r a t i o n s of j o i n t 
p h y s i c a l c u s t o d y . ' 

" A l a . Code 1975, § 30-3-152(a)." 

I d . a t 952-53. 

The w i f e contends t h a t the e v i d e n c e i n d i c a t e d t h a t 

a l l o w i n g the husband t o e x e r c i s e j o i n t l e g a l c u s t o d y of the 

c h i l d r e n would not s e r v e the b e s t i n t e r e s t s of the c h i l d r e n 

because i t would promote more d i s s e n s i o n and d i s p u t e s between 

the husband and the w i f e . We have t h o r o u g h l y r e v i e w e d the 

r e c o r d i n t h i s case, and we have taken note of the comments 

made by the t r i a l - c o u r t judge d u r i n g the ore tenus h e a r i n g s , 

e s p e c i a l l y the comments i n d i c a t i n g t h a t the t r i a l - c o u r t judge 

b e l i e v e d t h a t t h e r e e x i s t e d a power s t r u g g l e between the 

husband and the w i f e and t h a t the c h i l d r e n were the ones t h a t 

were b e n e f i t i n g the l e a s t from the c u s t o d i a l arrangement t h a t 

e x i s t e d a t the time of t r i a l , i . e . , the w i f e ' s e x e r c i s i n g s o l e 

c u s t o d y . A l t h o u g h the r e c o r d i n d i c a t e s t h a t the w i f e d i d not 

want t o share j o i n t l e g a l c u s t o d y w i t h the husband, see § 30-

3-152(b), A l a . Code 1975 ( p r o v i d i n g t h a t a t r i a l c o u r t may 

award a form of j o i n t c u s t o d y even i f b o t h p a r t i e s do not 
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agree, so l o n g as the b e s t i n t e r e s t s of the c h i l d r e n are 

s e r v e d ) , and t h a t the p a r t i e s had a h i s t o r y of b e i n g unable t o 

communicate e f f e c t i v e l y , we cannot conclude t h a t the t r i a l 

c o u r t ' s judgment i s so u n s u p p o r t e d by the ev i d e n c e as t o be 

p l a i n l y or p a l p a b l y wrong. As no t e d above, i t i s the p o l i c y 

of t h i s s t a t e t o encourage b o t h p a r e n t s " t o share i n the 

r i g h t s and r e s p o n s i b i l i t i e s of r e a r i n g t h e i r c h i l d r e n " § 

30-3-150. With t h i s p o l i c y c o n s i d e r a t i o n i n mind, and 

c o n s i d e r i n g the e v i d e n c e p r e s e n t e d a t t r i a l , we cannot 

conclude t h a t the t r i a l c o u r t e r r e d by awarding the husband 

j o i n t l e g a l c u s t o d y of the c h i l d r e n . 

The w i f e a l s o argues t h a t the award of j o i n t l e g a l 

c u s t o d y s h o u l d be r e v e r s e d because the t r i a l c o u r t was under 

the erroneous i m p r e s s i o n t h a t the husband needed t o be awarded 

j o i n t l e g a l c u s t o d y i n o r d e r t o have access t o the c h i l d r e n ' s 

m e d i c a l or s c h o o l r e c o r d s . See § 30-3-154, A l a . Code 1975 

( p r o v i d i n g t h a t a l l r e c o r d s and i n f o r m a t i o n p e r t a i n i n g t o a 

c h i l d are e q u a l l y a c c e s s i b l e by b o t h p a r e n t s i n a l l types of 

cust o d y arrangements, u n l e s s p r o h i b i t e d by c o u r t o r d e r or 

s t a t u t e ) . A l t h o u g h some comments made by the t r i a l - c o u r t 

judge d u r i n g the h e a r i n g s suggest t h a t the t r i a l - c o u r t judge 
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thought the husband s h o u l d be awarded j o i n t l e g a l c u s t o d y so 

t h a t he c o u l d have access t o the c h i l d r e n ' s r e c o r d s , we have 

a l r e a d y c o n c l u d e d t h a t the t r i a l c o u r t ' s award of j o i n t l e g a l 

c u s t o d y was s u p p o r t e d on o t h e r grounds; t h u s , any 

m i s u n d e r s t a n d i n g on the p a r t of the t r i a l - c o u r t judge r e l a t i n g 

t o the scope of § 30-3-154 was harmless e r r o r . See Rule 45, 

A l a . R. App. P. ( p r o v i d i n g t h a t a judgment w i l l be r e v e r s e d on 

ap p e a l o n l y i f the e r r o r committed by the t r i a l c o u r t 

" p r o b a b l y i n j u r i o u s l y a f f e c t e d s u b s t a n t i a l r i g h t s of the 

p a r t i e s " ) . 

The w i f e f u r t h e r argues t h a t the award of j o i n t l e g a l 

c u s t o d y must be r e v e r s e d because the t r i a l c o u r t c o n s i d e r e d 

the p a r t i e s ' m e d i a t i o n agreement — wherein the w i f e had 

agreed t o a l l o w the husband t o e x e r c i s e j o i n t l e g a l c u s t o d y -¬

when i t awarded the husband j o i n t l e g a l c u s t o d y . 6 Assuming 

t h a t the t r i a l c o u r t c o n s i d e r e d the terms of the p a r t i e s ' 

6The r e c o r d i n d i c a t e s t h a t the t r i a l c o u r t became p r i v y 
t o the p a r t i e s ' m e d i a t i o n agreement when the husband f i l e d a 
motion t o e n f o r c e the agreement, w i t h the agreement a t t a c h e d , 
i n June 2009; the t r i a l c o u r t d e n i e d the motion. However, as 
no t e d above, the w i f e ' s t e s t i m o n y c l e a r l y i n d i c a t e d t h a t she 
had agreed t o a l l o w the husband t o e x e r c i s e j o i n t l e g a l 
c u s t o d y d u r i n g the m e d i a t i o n p r o c e e d i n g s and t h a t she had 
changed her mind s h o r t l y t h e r e a f t e r because of the husband's 
b e h a v i o r . 
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m e d i a t i o n agreement when making i t s d e c i s i o n t o award the 

p a r t i e s ' j o i n t l e g a l c u s t o d y and t h a t c o n s i d e r a t i o n of t h a t 

agreement was e r r o n e o u s , we s t i l l cannot conclude t h a t the 

award of j o i n t l e g a l c u s t o d y s h o u l d be r e v e r s e d because, as we 

s t a t e d above, the t r i a l c o u r t c o u l d have found, based o n l y on 

the e v i d e n c e p r e s e n t e d a t t r i a l , t h a t an award of j o i n t l e g a l 

c u s t o d y would s e r v e the b e s t i n t e r e s t s of the c h i l d r e n . See 

Rule 45. 

F i n a l l y , the w i f e argues t h a t , i f the t r i a l c o u r t r e l i e d 

on the t e s t i m o n y of the p a r t i e s ' o l d e s t c h i l d i n awarding the 

husband j o i n t l e g a l c u s t o d y , such r e l i a n c e was e r r o r because 

her c o n s t i t u t i o n a l r i g h t t o c o n f r o n t a w i t n e s s was v i o l a t e d 

because the t r i a l c o u r t made the husband and the w i f e l e a v e 

the courtroom d u r i n g the c h i l d ' s t e s t i m o n y , over the w i f e ' s 

o b j e c t i o n . However, based on our r e v i e w of the r e c o r d , none 

of the o l d e s t c h i l d ' s t e s t i m o n y was n e c e s s a r y t o s u p p o r t the 

t r i a l c o u r t ' s c u s t o d y d e t e r m i n a t i o n . I f a n y t h i n g , the c h i l d ' s 

t e s t i m o n y b e n e f i t e d the w i f e because the c h i l d t e s t i f i e d , 

c o n t r a r y t o what the husband had a s s e r t e d , t h a t the w i f e had 

never d i s c o u r a g e d the c h i l d r e n from v i s i t i n g the husband. 

A c c o r d i n g l y , even i f the t r i a l c o u r t e r r e d by making the 
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husband and the w i f e l e a v e the courtroom d u r i n g the o l d e s t 

c h i l d ' s t e s t i m o n y , such e r r o r was h a r m l e s s . See Rule 45. 

A c c o r d i n g l y , we a f f i r m the t r i a l c o u r t ' s judgment i n s o f a r 

as i t awarded the p a r t i e s j o i n t l e g a l c u s t o d y of the c h i l d r e n . 

I I . C h i l d Support 

Next, the w i f e argues t h a t the t r i a l c o u r t e r r e d by 

m o d i f y i n g the husband's c h i l d - s u p p o r t o b l i g a t i o n from $5,000 

a month t o $4,000 a month and by e l i m i n a t i n g the p r o v i s i o n i n 

the p a r t i e s ' l e g a l - s e p a r a t i o n agreement t h a t a l l o w e d the w i f e 

t o c o l l e c t 50% of the husband's net commissions and bonuses as 

c h i l d s u p p o r t . The w i f e contends t h a t the husband f a i l e d t o 

prove t h a t t h e r e had been a m a t e r i a l change i n c i r c u m s t a n c e s 

s u f f i c i e n t t o s u p p o r t m o d i f y i n g the c h i l d - s u p p o r t terms of the 

l e g a l - s e p a r a t i o n agreement. However, as we d i d w i t h r e g a r d t o 

the w i f e ' s argument t h a t a m a t e r i a l change i n c i r c u m s t a n c e s 

was n e c e s s a r y t o modify cus t o d y , we must determine the 

a p p r o p r i a t e burden of p r o o f f o r a p a r t y who seeks t o e s t a b l i s h 

h i s or her c h i l d - s u p p o r t o b l i g a t i o n i n an o r i g i n a l d i v o r c e 

a c t i o n f o l l o w i n g the e n t r y of a l e g a l - s e p a r a t i o n judgment. 7 

7 I n her a p p l i c a t i o n f o r r e h e a r i n g , the w i f e argues t h a t 
t h i s a p p e a l does not p r o c e e d from an o r i g i n a l d i v o r c e a c t i o n . 
We d i s a g r e e . T h i s case was i n s t i t u t e d by the husband when he 
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We conclude t h a t , i n an o r i g i n a l d i v o r c e a c t i o n , a p a r t y i s 

not r e q u i r e d t o prove a m a t e r i a l change i n c i r c u m s t a n c e s s i n c e 

the e n t r y of a l e g a l - s e p a r a t i o n judgment even i f a l e g a l -

s e p a r a t i o n judgment was i n o p e r a t i o n when the d i v o r c e a c t i o n 

was f i l e d . 

S e c t i o n 3 0 - 2 - 4 0 ( a ) ( 3 ) , A l a . Code 1975, r e q u i r e s a t r i a l 

c o u r t t o e n t e r an o r d e r f o r c h i l d s u p p o r t i n compliance w i t h 

Rule 32, A l a . R. Jud. Admin., when i t e n t e r s a judgment of 

l e g a l s e p a r a t i o n . However, u n l i k e a d e t e r m i n a t i o n of c u s t o d y 

i n a d i v o r c e a c t i o n f o l l o w i n g the e n t r y of a l e g a l - s e p a r a t i o n 

judgment, § 30-2-40 does not s p e c i f i c a l l y address what burden 

of p r o o f s h o u l d be a p p l i e d t o a d e t e r m i n a t i o n of c h i l d s u p p o r t 

i n a d i v o r c e a c t i o n f o l l o w i n g the e n t r y of a l e g a l - s e p a r a t i o n 

judgment. 

f i l e d a d i v o r c e c o m p l a i n t . A l t h o u g h the husband s u b s e q u e n t l y 
s t y l e d h i s amended c o m p l a i n t as a p e t i t i o n t o modify the 
l e g a l - s e p a r a t i o n judgment, the s t y l i n g of h i s amended 
c o m p l a i n t d i d not change the n a t u r e of the p r o c e e d i n g . The 
t r i a l c o u r t s u b s e q u e n t l y e n t e r e d an o r d e r d i v o r c i n g the 
p a r t i e s but r e s e r v i n g the i s s u e s of c u s t o d y , v i s i t a t i o n , and 
s u p p o r t . Thus, t h a t o r d e r was not a f i n a l judgment because i t 
d i d not r e s o l v e each i s s u e pending b e f o r e the t r i a l c o u r t . See  
B l a n k e n s h i p v. B l a n k e n s h i p , 963 So. 2d 112, 114 ( A l a . C i v . 
App. 2007). A f i n a l judgment d i v o r c i n g the p a r t i e s was not 
e n t e r e d u n t i l the t r i a l c o u r t had a d d r e s s e d each i s s u e pending 
b e f o r e i t , i n c l u d i n g the c u s t o d y , v i s i t a t i o n , and s u p p o r t 
i s s u e s . 
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As we have d i s c u s s e d a l r e a d y , a c u s t o d i a l arrangement i n 

a l e g a l - s e p a r a t i o n agreement does not b i n d the p a r t i e s i n a 

subsequent a c t i o n f o r a d i v o r c e -- i . e . , n e i t h e r p a r t y has t o 

meet the burden of p r o o f t h a t would o t h e r w i s e e x i s t i n an 

a c t i o n t o change a c u s t o d i a l d e t e r m i n a t i o n i n a p r i o r 

judgment. I n s t e a d , the l e g i s l a t u r e has d e termined t h a t the 

c u s t o d y of any c h i l d r e n i n q u e s t i o n s h o u l d be d e t e r m i n e d based 

on the same s t a n d a r d of p r o o f t h a t a p p l i e s i n an i n i t i a l 

d i v o r c e a c t i o n . L i k e w i s e , p a r t i e s t o a l e g a l - s e p a r a t i o n 

agreement are not bound by the terms of the s e p a r a t i o n 

agreement r e l a t i n g t o a limony and d i v i s i o n of p r o p e r t y u n l e s s 

the p a r t i e s agree t o i n c o r p o r a t e those terms i n t o a subsequent 

d i v o r c e judgment. See § 30-2-40(d), A l a . Code 1975 ( p r o v i d i n g , 

however, t h a t a t r i a l c o u r t may c o n s i d e r the terms of the 

l e g a l - s e p a r a t i o n agreement r e l a t i n g t o a limony and p r o p e r t y 

s e t t l e m e n t upon f i n a l d i s s o l u t i o n of the m a r r i a g e ) . As n o t e d 

i n the Comment t o § 30-2-40, a " l e g a l s e p a r a t i o n i s u s u a l l y 

i n t e n d e d t o be temporary Thus, " d i f f e r e n t 

c o n s i d e r a t i o n s may w e l l e x i s t " a t the time the p a r t i e s e n t e r 

i n t o the l e g a l - s e p a r a t i o n agreement "than i f the p a r t i e s or 
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c o u r t were permanently d i s s o l v i n g the m a r r i a g e . " I d . 8 

As we c o n c l u d e d above r e g a r d i n g the c h i l d - c u s t o d y 

p r o v i s i o n s of a l e g a l - s e p a r a t i o n agreement, we conclude t h a t 

the c h i l d - s u p p o r t terms of a l e g a l - s e p a r a t i o n agreement do not 

have the same l e g a l e f f e c t as a c h i l d - s u p p o r t judgment i n an 

o r i g i n a l d i v o r c e a c t i o n . T h e r e f o r e , we conclude t h a t , i n an 

a c t i o n f o r a d i v o r c e f o l l o w i n g the e n t r y of a judgment 

a d o p t i n g a l e g a l - s e p a r a t i o n agreement, the n o n c u s t o d i a l p a r e n t 

i s not r e q u i r e d t o prove a m a t e r i a l change i n c i r c u m s t a n c e s i n 

o r d e r t o "modify" h i s or her c h i l d - s u p p o r t o b l i g a t i o n . 

A c c o r d i n g l y , the t r i a l c o u r t was r e q u i r e d t o a p p l y Rule 32 t o 

the d e t e r m i n a t i o n of the husband's c h i l d - s u p p o r t o b l i g a t i o n , 

w i t h o u t c o n s i d e r i n g whether t h e r e had been a m a t e r i a l change 

i n c i r c u m s t a n c e s s i n c e the e n t r y of the judgement a d o p t i n g the 

p a r t i e s ' l e g a l - s e p a r a t i o n agreement. 9 

8 C o n s i d e r a t i o n of the temporary n a t u r e of l e g a l 
s e p a r a t i o n s i s e s p e c i a l l y i m p o r t a n t i n cases such as t h i s , i n 
which the combined g r o s s income of the p a r t i e s exceeds the 
uppermost l i m i t of the s c h e d u l e of c h i l d s u p p o r t found i n the 
appendix t o Rule 32, A l a . R. Jud. Admin., and the amount of 
c h i l d s u p p o r t the n o n c u s t o d i a l p a r e n t must pay i s , t h u s , a 
d i s c r e t i o n a r y m a t t e r . See Rule 3 2 ( C ) ( 1 ) , A l a . R. Jud. Admin. 

9 I n L o c k r i d g e v. L o c k r i d g e , 77 So. 3d 148 ( A l a . C i v . App. 
2011), the t r i a l c o u r t e n t e r e d a judgment t h a t m o d i f i e d 
c e r t a i n terms of an e x i s t i n g s e p a r a t i o n agreement i n s t e a d of 
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In her a p p l i c a t i o n f o r r e h e a r i n g , the w i f e argues t h a t 

t h i s c o n c l u s i o n o v e r l o o k s or misapprehends § 3 0 - 2 - 4 0 ( c ) , A l a . 

Code 1975, and Rule 3 2 ( A ) ( 3 ) ( b ) , A l a . R. Jud. Admin. We w i l l 

a ddress each i n t u r n . 

S e c t i o n 30-2-40(c) p r o v i d e s : 

" I f a p a r t y f i l e s a c o m p l a i n t f o r a decree of l e g a l 
s e p a r a t i o n r a t h e r than a decree of d i s s o l u t i o n of 
m a r r i a g e , the c o u r t may g r a n t the l e g a l s e p a r a t i o n . 
The terms of a l e g a l s e p a r a t i o n can be m o d i f i e d or 
d i s s o l v e d o n l y by w r i t t e n consent of b o t h p a r t i e s 
and r a t i f i c a t i o n by the c o u r t or by c o u r t o r d e r upon 
p r o o f of a m a t e r i a l change of c i r c u m s t a n c e s . A 
p r o c e e d i n g or judgment f o r l e g a l s e p a r a t i o n s h a l l 
not bar e i t h e r p a r t y from l a t e r i n s t i t u t i n g an 

e n t e r i n g a judgment d i v o r c i n g the p a r t i e s , as r e q u e s t e d by the 
husband i n t h a t case. We r e v e r s e d the t r i a l c o u r t ' s judgment 
and remanded the cause w i t h i n s t r u c t i o n s t o the t r i a l c o u r t t o 
e n t e r a judgment d i v o r c i n g the p a r t i e s . In t h a t case, the 
husband a l s o argued on a p p e a l t h a t the t r i a l c o u r t had e r r e d 
by f a i l i n g t o modify h i s c h i l d - s u p p o r t o b l i g a t i o n because 
t h e r e had been s e v e r a l m a t e r i a l changes i n h i s and the w i f e ' s 
c i r c u m s t a n c e s s i n c e the e n t r y of the judgment a d o p t i n g the 
p a r t i e s ' l e g a l - s e p a r a t i o n agreement. We r e v e r s e d the t r i a l 
c o u r t ' s judgment, i n s o f a r as i t f a i l e d t o modify the terms of 
the husband's c h i l d - s u p p o r t o b l i g a t i o n , because the t r i a l 
c o u r t had e r r o n e o u s l y c o n s i d e r e d funds i n the husband's 
r e t i r e m e n t accounts i n d e t e r m i n i n g t h a t h i s c h i l d - s u p p o r t 
o b l i g a t i o n was not due t o be m o d i f i e d . To the e x t e n t t h a t our 
o p i n i o n i n L o c k r i d g e suggests t h a t p a r t i e s t o a l e g a l -
s e p a r a t i o n agreement, i n a subsequent a c t i o n f o r a d i v o r c e , 
must prove a m a t e r i a l change i n c i r c u m s t a n c e s s i n c e the e n t r y 
of the judgment a d o p t i n g the s e p a r a t i o n agreement i n o r d e r t o 
m odify the n o n c u s t o d i a l p a r e n t ' s c h i l d - s u p p o r t o b l i g a t i o n , we 
c onclude t h a t such a s u g g e s t i o n i s erroneous and i n c o n s i s t e n t 
w i t h the i n t e n t of § 30-2-40. 
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a c t i o n f o r d i s s o l u t i o n of the m a r r i a g e . " 

We cannot conclude t h a t § 30-2-40(c) r e q u i r e s a p a r t y i n 

an o r i g i n a l d i v o r c e a c t i o n t o prove a m a t e r i a l change i n 

c i r c u m s t a n c e s s i n c e the e n t r y of a l e g a l - s e p a r a t i o n judgment 

i n o r d e r f o r the t r i a l c o u r t t o e s t a b l i s h the n o n c u s t o d i a l 

p a r e n t ' s c h i l d - s u p p o r t o b l i g a t i o n . S e c t i o n 30-2-40(c) does 

not, as the w i f e i m p l i c i t l y argues, a p p l y t o the 

" m o d i f i c a t i o n " of the terms of a l e g a l - s e p a r a t i o n agreement 

a f t e r a d i v o r c e c o m p l a i n t has been f i l e d ; § 30-2-40 (c) a p p l i e s 

when the p a r t i e s seek a m o d i f i c a t i o n of the terms of the 

s e p a r a t i o n agreement w h i l e t h e y are o p e r a t i n g under t h a t 

agreement, b e f o r e a d i v o r c e a c t i o n has been f i l e d . 

F urthermore, we are not persuaded by the w i f e ' s argument 

on r e h e a r i n g t h a t Rule 3 2 ( A ) ( 3 ) ( b ) r e q u i r e d the husband t o 

p l e a d and prove a m a t e r i a l change i n c i r c u m s t a n c e s i n t h i s 

o r i g i n a l d i v o r c e a c t i o n i n o r d e r t o "modify" the c h i l d - s u p p o r t 

terms of the p a r t i e s ' l e g a l - s e p a r a t i o n judgment. Rule 

3 2 ( A ) ( 3 ) ( b ) p r o v i d e s : 

"(A) C h i l d - S u p p o r t G u i d e l i n e s E s t a b l i s h e d . 
G u i d e l i n e s f o r c h i l d s u p p o r t are hereby e s t a b l i s h e d 
f o r use i n any a c t i o n t o e s t a b l i s h or modify c h i l d 
s u p p o r t , whether temporary or permanent. 
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"(3) M o d i f i c a t i o n s . The g u i d e l i n e s 
s h a l l be used by the p a r t i e s as the b a s i s 
f o r p e r i o d i c updates of c h i l d - s u p p o r t 
o b l i g a t i o n s . 

II 

"(b) A p a r t y s e e k i n g a 
m o d i f i c a t i o n of c h i l d s u p p o r t 
must p l e a d and prove t h a t t h e r e 
has o c c u r r e d a m a t e r i a l change i n 
c i r c u m s t a n c e s t h a t i s s u b s t a n t i a l 
and c o n t i n u i n g s i n c e the l a s t 
o r d e r of c h i l d s u p p o r t . " 

C e r t a i n l y , i n an a c t i o n t o modify a d i v o r c e judgment, or 

any o t h e r judgment e s t a b l i s h i n g an i n i t i a l c h i l d - s u p p o r t 

o b l i g a t i o n , a p e t i t i o n i n g p a r e n t must prove the e x i s t e n c e of 

a m a t e r i a l change i n c i r c u m s t a n c e s t h a t i s s u b s t a n t i a l and 

c o n t i n u i n g s i n c e the e n t r y of the l a s t o r d e r of c h i l d s u p p o r t 

i n o r d e r t o modify the n o n c u s t o d i a l p a r e n t ' s c h i l d - s u p p o r t 

o b l i g a t i o n . However, i n those cases, any subsequent 

m o d i f i c a t i o n of the i n i t i a l c h i l d - s u p p o r t o b l i g a t i o n i s p a r t 

of the same a c t i o n . A d i v o r c e a c t i o n f i l e d a f t e r the e n t r y of 

a l e g a l - s e p a r a t i o n judgment i s d i s t i n g u i s h a b l e because an 

a c t i o n i n which a l e g a l - s e p a r a t i o n judgment i s e n t e r e d i s a 

w h o l l y s e p a r a t e p r o c e e d i n g from a d i v o r c e a c t i o n . 1 0 Pursuant 

1 0 F o r example, i n t h i s case, the l e g a l - s e p a r a t i o n a c t i o n 
was a s s i g n e d case no. DR-06-400, w h i l e the d i v o r c e a c t i o n was 
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t o § 30- 2 - 4 0 ( c ) , a t r i a l c o u r t has c o n t i n u i n g j u r i s d i c t i o n t o 

modify the terms of a l e g a l - s e p a r a t i o n agreement w h i l e the 

p a r t i e s are s e p a r a t e d . However, once one p a r t y f i l e s f o r a 

d i v o r c e , and a new a c t i o n i s commenced, a t r i a l c o u r t must 

ope r a t e p u r s u a n t t o i t s a u t h o r i t y under § 30-2-1, A l a . Code 

1975 ( g r a n t i n g a c i r c u i t c o u r t the power t o d i v o r c e p a r t i e s 

from the bonds of matrimony upon a c o m p l a i n t f i l e d by one of 

the p a r t i e s ) . The same l e g a l s t a n d a r d s and burdens of p r o o f 

a p p l y i n e v e r y d i v o r c e a c t i o n i n t h i s s t a t e . N o t h i n g i n § 30¬

2-40 -- i . e . , the o n l y s t a t u t o r y a u t h o r i t y on l e g a l 

s e p a r a t i o n s i n Alabama -- i n d i c a t e s t h a t the e x i s t e n c e of a 

l e g a l - s e p a r a t i o n judgment changes the l e g a l s t a n d a r d s and 

burdens of p r o o f t o be a p p l i e d i n a subsequent a c t i o n t o 

d i s s o l v e a m a r r i a g e . A l t h o u g h p a r t i e s t o a l e g a l - s e p a r a t i o n 

agreement are f r e e , l i k e any o t h e r p a r t i e s who f i l e f o r a 

d i v o r c e , t o r e a c h an agreement r e g a r d i n g the i s s u e s p r e s e n t e d 

i n the d i v o r c e a c t i o n , they are not bound by the terms of the 

l e g a l - s e p a r a t i o n agreement i n the d i v o r c e a c t i o n . T h e r e f o r e , 

we conclude t h a t the e n t r y of an i n i t i a l d i v o r c e judgment 

f o l l o w i n g the e n t r y of a l e g a l - s e p a r a t i o n judgment i s not a 

a s s i g n e d case no. DR-08-183. 
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" m o d i f i c a t i o n " of the l e g a l - s e p a r a t i o n judgment; a d i v o r c e 

a c t i o n i s a s e p a r a t e a c t i o n , and the law a p p l i c a b l e t o an 

i n i t i a l d i v o r c e a c t i o n a p p l i e s . 

Because i t was u n d i s p u t e d t h a t the husband's a d j u s t e d 

g r o s s income exceeded the uppermost l e v e l s of the c h i l d -

s u p p o r t s c h e d u l e i n the appendix t o Rule 32, as i t e x i s t e d i n 

F e b r u a r y 2008 when the husband f i l e d h i s c o m p l a i n t f o r a 

d i v o r c e , "the amount of c h i l d s u p p o r t s h o u l d be l e f t t o the 

d i s c r e t i o n of the t r i a l c o u r t . " Dyas v Dyas, 683 So. 2d 971, 

973 ( A l a . C i v . App. 1995) ( c i t i n g Rule 3 2 ( C ) ( 1 ) , A l a . R. Jud. 

Admin.). 

"When the combined a d j u s t e d g r o s s income exceeds 
the uppermost l i m i t of the c h i l d s u p p o r t s c h e d u l e , 
the amount of c h i l d s u p p o r t awarded must r a t i o n a l l y 
r e l a t e t o the r e a s o n a b l e and n e c e s s a r y needs of the 
c h i l d , t a k i n g i n t o account the l i f e s t y l e t o which 
the c h i l d was accustomed and the s t a n d a r d of l i v i n g 
the c h i l d e n j o y e d b e f o r e the d i v o r c e , and must 
r e a s o n a b l y r e l a t e t o the o b l i g o r ' s a b i l i t y t o pay 
f o r those needs. ... To a v o i d a f i n d i n g of an abuse 
of d i s c r e t i o n on a p p e a l , a t r i a l c o u r t ' s judgment of 
c h i l d s u p p o r t must s a t i s f y b o t h prongs." 

I d . a t 973-74 ( f o o t n o t e o m i t t e d ) . 

The husband's a b i l i t y t o pay $4, 000 a month, or even 

$5,000 a month, i n c h i l d s u p p o r t i s not i n d i s p u t e . However, 

the w i f e contends t h a t the u n d i s p u t e d e v i d e n c e p r e s e n t e d t o 
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the t r i a l c o u r t i n d i c a t e d " t h a t the b a s i c h o u s e h o l d expenses 

( f o r r e c u r r i n g expenses and n e c e s s i t i e s alone) f o r the 

c h i l d r e n and the home i n which they r e s i d e was $5,165." (The 

w i f e ' s b r i e f a t p. 34.) However, the w i f e d i d not t e s t i f y 

t h a t those expenses were r e l a t e d o n l y t o the needs of the 

c h i l d r e n . I n s t e a d , she t e s t i f i e d t h a t t h e y were "household 

expenses," and, a l t h o u g h she t e s t i f i e d t h a t her c a l c u l a t i o n 

d i d not i n c l u d e some of her expenses such as expenses f o r 

c l o t h i n g and h a i r c u t s , the t r i a l c o u r t c o u l d have c o n c l u d e d 

t h a t o n l y $4,000 of the $5,165 c o s t of the w i f e ' s b a s i c 

h o u s e h o l d expenses was a t t r i b u t a b l e t o the t h r e e c h i l d r e n and 

t h a t the remainder of those expenses was a t t r i b u t a b l e t o the 

w i f e . A c c o r d i n g l y , we f i n d no e r r o r i n the t r i a l c o u r t ' s 

judgment s e t t i n g the husband's c h i l d - s u p p o r t o b l i g a t i o n a t 

$4,000 a month. 

The w i f e a l s o argues t h a t the c h i l d - s u p p o r t award must be 

r e v e r s e d because the r e c o r d c l e a r l y i n d i c a t e s t h a t the t r i a l 

c o u r t c o n s i d e r e d the p a r t i e s ' m e d i a t i o n agreement i n 

d e t e r m i n i n g the husband's c h i l d - s u p p o r t o b l i g a t i o n . Indeed, 

the r e c o r d i n d i c a t e s t h a t , as the t r i a l - c o u r t judge i s s u e d i t s 

r u l i n g from the bench a t the end of the second ore tenus 
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h e a r i n g , the t r i a l - c o u r t judge s t a t e d t h a t the husband's 

c h i l d - s u p p o r t o b l i g a t i o n would be $4,000 and then s t a t e d , 

i m m e d i a t e l y t h e r e a f t e r , " y a ' l l agreed t o t h a t . " There i s no 

i n d i c a t i o n i n the r e c o r d t h a t the p a r t i e s agreed t o an amount 

of c h i l d s u pport o t h e r than i n the m e d i a t i o n agreement t h a t 

was a t t a c h e d t o the husband's motion t o e n f o r c e the m e d i a t i o n 

agreement. See note 6, s u p r a . Rule 11, A l a . C i v . Ct. Med. R., 

s t a t e s t h a t , except f o r c e r t a i n e x c e p t i o n s not a p p l i c a b l e i n 

the p r e s e n t case, "a c o u r t s h a l l n e i t h e r i n q u i r e i n t o nor 

r e c e i v e i n f o r m a t i o n about the p o s i t i o n s of the p a r t i e s t aken 

i n m e d i a t i o n p r o c e e d i n g s " Rule 1 1 ( c ) . Thus, t o the 

e x t e n t t h a t the t r i a l c o u r t r e l i e d on the p a r t i e s ' m e d i a t i o n 

agreement t o determine the husband's c h i l d - s u p p o r t o b l i g a t i o n , 

we conclude t h a t such r e l i a n c e was e r r o r . However, as n o t e d 

above, t h i s c o u r t may r e v e r s e the judgment of the t r i a l c o u r t 

o n l y i f the e r r o r committed by the t r i a l c o u r t " p r o b a b l y 

i n j u r i o u s l y a f f e c t e d s u b s t a n t i a l r i g h t s " of the w i f e . See Rule 

45. A f t e r c o n s i d e r i n g the r e c o r d and the s c a n t e v i d e n c e 

p r e s e n t e d r e g a r d i n g the r e a s o n a b l e and n e c e s s a r y needs of the 

c h i l d r e n , we cannot conclude t h a t the t r i a l c o u r t ' s judgment 

o r d e r i n g the husband t o pay c h i l d s u p p o r t i n the amount of 
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$4,000 a month i s so u n s u p p o r t e d by the e v i d e n c e as t o be 

p l a i n l y or p a l p a b l y wrong. Thus, we conclude t h a t the e r r o r 

committed by the t r i a l c o u r t was harmless because the t r i a l 

c o u r t ' s judgment was o t h e r w i s e s u p p o r t e d by the e v i d e n c e 

p r e s e n t e d by the p a r t i e s a t t r i a l . 

I I I . C h i l d - S u p p o r t A r r e a r a g e 

Next, the w i f e argues t h a t t h e r e was no e v i d e n c e t o 

s u p p o r t the t r i a l c o u r t ' s d e t e r m i n a t i o n t h a t the husband's 

c h i l d - s u p p o r t a r r e a r a g e t o t a l e d $100,000. "'[T]he 

d e t e r m i n a t i o n of a c h i l d - s u p p o r t a r r e a r a g e i s w i t h i n the sound 

d i s c r e t i o n of the t r i a l c o u r t , and absent a showing of an 

abuse of d i s c r e t i o n the t r i a l c o u r t ' s judgment w i l l not be 

r e v e r s e d . ' " H a l l v. H a l l , 998 So. 2d 1072, 1076 ( A l a . C i v . 

App.. 2008) ( q u o t i n g Hayes v Hayes, 949 So. 2d 150, 152 ( A l a . 

C i v . App. 2006)). Moreover, the w i f e , as " [ t ] h e p a r t y 

a l l e g i n g t h a t a c h i l d - s u p p o r t a r r e a r a g e e x i s t s [ , ] has the 

burden of e s t a b l i s h i n g the e x i s t e n c e and the amount of t h a t 

a r r e a r a g e . " I d . ( c i t i n g Tanana v A l e x a n d e r , 404 So. 2d 61, 63 

( A l a . C i v . App. 1981)). 

The r e c o r d i n d i c a t e s t h a t the e x i s t e n c e of an a r r e a r a g e 

was u n d i s p u t e d ; however, the amount of t h a t a r r e a r a g e was 
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d i s p u t e d . The w i f e argues t h a t the t r i a l c o u r t ' s 

d e t e r m i n a t i o n i s unsupported by the e v i d e n c e and t h a t the 

t r i a l c o u r t c o u l d not have r e l i e d on the husband's t e s t i m o n y 

r e g a r d i n g h i s d e t e r m i n a t i o n of h i s c h i l d - s u p p o r t a r r e a r a g e 

because the husband's t e s t i m o n y c o n s i s t e d of e s t i m a t i o n s w h i l e 

her t e s t i m o n y c o n s i s t e d of a summary e x h i b i t t h a t e x t r a p o l a t e d 

f i g u r e s from the husband's income-tax r e t u r n s and o t h e r 

f i n a n c i a l documents. In essence, she argues t h a t t h i s c o u r t 

s h o u l d reweigh the d i s p u t e d e v i d e n c e p r e s e n t e d r e g a r d i n g the 

amount of the husband's c h i l d - s u p p o r t a r r e a r a g e because, she 

contends, her f i g u r e s were more r e l i a b l e . However, t h i s c o u r t 

has h e l d : 

" ' I t was w i t h i n the p r o v i n c e of the t r i a l c o u r t t o 
c o n s i d e r the c r e d i b i l i t y of the w i t n e s s e s , t o draw 
r e a s o n a b l e i n f e r e n c e s from t h e i r t e s t i m o n y and from 
the documentary e v i d e n c e i n t r o d u c e d a t t r i a l , and t o 
a s s i g n such weight t o v a r i o u s a s p e c t s of the 
e v i d e n c e as i t r e a s o n a b l y may have deemed 
a p p r o p r i a t e In o r d e r t o r e v e r s e the t r i a l c o u r t 

we would have t o make our own c r e d i b i l i t y 
d e t e r m i n a t i o n s and we would have t o reweigh the 
e v i d e n c e , n e i t h e r of which we are a l l o w e d t o do.'" 

V e s t l a k e Cmtys. Prop. Owners' Ass'n v. Moon, [Ms. 2100327, 

December 9, 2011] So. 3d , ( A l a . C i v . App. 2011) 

( q u o t i n g M i l l e r v. A s s o c i a t e d G u l f Land Corp., 941 So. 2d 982, 

990 ( A l a . C i v . App. 2005)). 
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Furthermore, our r e v i e w of the summary e x h i b i t p r e s e n t e d 

by the w i f e r e v e a l s c e r t a i n u n e x p l a i n e d e r r o r s , i n a d d i t i o n t o 

the e r r o r r e v e a l e d d u r i n g t r i a l (see note 5, s u p r a ) , i n the 

w i f e ' s c a l c u l a t i o n of the husband's c h i l d - s u p p o r t a r r e a r a g e . 

For example, the husband's g r o s s income as s t a t e d by the w i f e 

i n each a p p l i c a b l e year does not d i r e c t l y c o r r e l a t e t o the 

amount of g r o s s income s e t f o r t h i n the husband's income-tax 

r e t u r n s . Moreover, the t r i a l c o u r t c o u l d have c o n c l u d e d t h a t 

the w i f e ' s c a l c u l a t i o n of the amount of the husband's net 

commissions -- s p e c i f i c a l l y , her method of a p p o r t i o n i n g the 

t a x e s p a i d by the husband -- was not an a c c u r a t e r e f l e c t i o n of 

the amount of t a x e s the husband p a i d on h i s commissions, which 

are g e n e r a l l y t a x e d a t h i g h e r r a t e than h i s base s a l a r y . 

S u f f i c e i t t o say, the t r i a l c o u r t had reasons not t o a c c e p t 

the w i f e ' s summary e x h i b i t of the husband's c h i l d - s u p p o r t 

a r r e a r a g e i n i t s e n t i r e t y . 

In h i s b r i e f on a p p e a l , the husband contends t h a t the 

t r i a l c o u r t ' s d e t e r m i n a t i o n of h i s a r r e a r a g e i s c o r r e c t 

because he t e s t i f i e d t h a t he owed net commissions i n 2007 

e q u a l t o $60, 000 and t h a t the r e c o r d i n d i c a t e d t h a t he had 

e r r o n e o u s l y counted $39,500 he had g i v e n t o the w i f e i n 2006 

35 



2100752 

as a c h i l d - s u p p o r t payment. Thus, the t r i a l c o u r t c o u l d have 

c o n c l u d e d t h a t the husband owed the w i f e $99,500, or 

a p p r o x i m a t e l y $100,000, as a c h i l d - s u p p o r t a r r e a r a g e . 

However, i f the t r i a l c o u r t had a c c e p t e d the husband's 

t e s t i m o n y as t r u e i n i t s e n t i r e t y , then the t r i a l c o u r t would 

have d e t e r m i n e d t h a t the husband's c h i l d - s u p p o r t a r r e a r a g e 

t o t a l e d o n l y $22,000. 1 1 I f the t r i a l c o u r t c o n s i d e r e d the 

e v i d e n c e i n d i c a t i n g t h a t $39,500 of the c h i l d - s u p p o r t payments 

made t o the w i f e i n 2006 was a c t u a l l y r e l a t e d t o the repayment 

of a l o a n , then the t r i a l c o u r t would have c o n c l u d e d , based on 

the husband's t e s t i m o n y , t h a t the husband's c h i l d - s u p p o r t 

a r r e a r a g e was $1,500 i n 2006 and $60,000 i n 2007, f o r a t o t a l 

of $61,500. 1 2 Thus, i t i s c l e a r from our r e v i e w of the r e c o r d 

t h a t the t r i a l c o u r t a c c e p t e d n e i t h e r the husband's nor the 

w i f e ' s t e s t i m o n y and/or e v i d e n t i a r y m a t e r i a l s i n t h e i r 

e n t i r e t y . 

1 1The husband's t e s t i m o n y i n d i c a t e d t h a t he had o v e r p a i d 
the w i f e $38,000 i n 2006 and t h a t he owed her $60,000 i n 2007. 

1 2 I f the t r i a l c o u r t had c o n c l u d e d t h a t the husband had 
e r r o n e o u s l y i n c l u d e d a p p r o x i m a t e l y $5,200 ( t u i t i o n ) and $4,000 
(i n s u r a n c e ) i n those c a l c u l a t i o n s as w e l l , the t r i a l c o u r t 
would have c o n c l u d e d t h a t the husband's c h i l d - s u p p o r t 
a r r e a r a g e t o t a l e d $70,700. 
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What i s not c l e a r from the r e c o r d i s what p a r t of the 

husband's or the w i f e ' s t e s t i m o n y the t r i a l c o u r t r e l i e d on t o 

r e a c h i t s c o n c l u s i o n . Furthermore, t h e r e i s no i n d i c a t i o n i n 

the r e c o r d whether the t r i a l c o u r t a p p l i e d the husband's 

r e q u e s t t o modify h i s c h i l d - s u p p o r t o b l i g a t i o n r e t r o a c t i v e l y . 1 3 

In summary, t h i s c o u r t i s unable t o determine how the t r i a l 

c o u r t d e t e r m i n e d the amount of the husband's c h i l d - s u p p o r t 

a r r e a r a g e . G e n e r a l l y , i n cases i n which t h i s c o u r t i s unable 

t o determine from the r e c o r d on a p p e a l how the t r i a l c o u r t 

a r r i v e d a t i t s c h i l d - s u p p o r t - a r r e a r a g e award, we r e v e r s e the 

t r i a l c o u r t ' s judgment and remand the cause f o r f u r t h e r 

p r o c e e d i n g s . See M u l l i n s v. S e l l e r s , 58 So. 3d 817, 823 ( A l a . 

C i v . App. 2010) ( c i t i n g H i l d e s h e i m v. V e l a s k i , 769 So. 2d 920, 

923 ( A l a . C i v . App. 2009)) ( i n b o t h M u l l i n s and H i l d e s h e i m , 

t h i s c o u r t r e v e r s e d the t r i a l c o u r t ' s d e t e r m i n a t i o n of a 

c h i l d - s u p p o r t a r r e a r a g e and remanded the case f o r 

r e c a l c u l a t i o n of the c h i l d - s u p p o r t a r r e a r a g e "when we were 

unab l e , a f t e r a r e v i e w of the e v i d e n c e , t o determine 'how the 

1 3Our c a l c u l a t i o n s do not account f o r any c r e d i t the t r i a l 
c o u r t may have a p p l i e d t o the husband's overpayment of c h i l d 
s u p p o r t from March 2008 through May 2009, when the husband 
began p a y i n g $4,000 a month. 
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t r i a l c o u r t reached i t s t o t a l when i t c a l c u l a t e d t h a t 

a r r e a r a g e , ' " 58 So. 3d a t 823). A c c o r d i n g l y , based on our 

h o l d i n g s i n M u l l i n s and H i l d e s h e i m , we r e v e r s e the t r i a l 

c o u r t ' s d e t e r m i n a t i o n of the husband's c h i l d - s u p p o r t a r r e a r a g e 

and remand the cause f o r f u r t h e r p r o c e e d i n g s . 

IV. I n t e r e s t on the C h i l d - S u p p o r t A r r e a r a g e 

F i n a l l y , the w i f e argues t h a t the t r i a l c o u r t e r r e d by 

f a i l i n g t o award her i n t e r e s t on the husband's c h i l d - s u p p o r t 

a r r e a r a g e . The r e c o r d i n d i c a t e s t h a t the t r i a l c o u r t 

d e t ermined t h a t the p a r t i e s ' l e g a l - s e p a r a t i o n agreement was 

ambiguous because i t d i d not s t a t e when the husband's payments 

based on h i s commissions and bonuses were due t o the w i f e and, 

t h u s , t h a t i t was unable t o determine how t o c a l c u l a t e the 

i n t e r e s t due on the c h i l d - s u p p o r t a r r e a r a g e . The w i f e 

contends t h a t , f o l l o w i n g the t r i a l c o u r t ' s r e a s o n i n g , the 

husband would have never owed her an a r r e a r a g e based on the 

payments owed on commissions and bonuses because the l e g a l -

s e p a r a t i o n agreement does not c o n t a i n a due date f o r those 

payments — a c o n c l u s i o n t h a t s u r e l y cannot be t r u e 

c o n s i d e r i n g t h a t the t r i a l c o u r t d e t e r m i n e d t h a t the husband 

owed a c h i l d - s u p p o r t a r r e a r a g e based on h i s f a i l u r e t o pay the 

w i f e 50% of h i s net commissions and bonuses per the s e p a r a t i o n 
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agreement. The w i f e does not c h a l l e n g e the t r i a l c o u r t ' s 

d e t e r m i n a t i o n t h a t the l e g a l - s e p a r a t i o n agreement, i n s o f a r as 

i t r e q u i r e s the husband t o pay the w i f e "50% of the net a f t e r 

t a x income of any commission o r bonus i n excess of h i s base 

s a l a r y , " i s ambiguous t o the e x t e n t t h a t i t does not i n d i c a t e 

when such a payments are due. She argues t h a t the t r i a l c o u r t 

c o u l d have i n t e r p r e t e d the p r o v i s i o n of the l e g a l - s e p a r a t i o n 

agreement o b l i g a t i n g the husband t o " s u p p l y the n e c e s s a r y 

W-2's or 1099's a t the end of each year as p r o o f of 

complia n c e " i n c o n j u n c t i o n w i t h the p r o v i s i o n of the agreement 

o b l i g a t i n g the husband t o pay 50% of h i s net commissions and 

bonuses t o the w i f e as c h i l d s u p p o r t i n o r d e r t o determine a 

due date. 

The husband contends t h a t , because u n p a i d c h i l d - s u p p o r t 

judgments bear i n t e r e s t from the date each c h i l d - s u p p o r t 

i n s t a l l m e n t i s due, and because i t i s u n c l e a r when each c h i l d -

s u p p o r t i n s t a l l m e n t a t i s s u e was due, i t was i m p o s s i b l e f o r 

the t r i a l c o u r t t o determine how t o c a l c u l a t e the i n t e r e s t due 

on the husband's u n p a i d c h i l d - s u p p o r t o b l i g a t i o n . A l t h o u g h we 

agree t h a t the p r o v i s i o n of the l e g a l - s e p a r a t i o n agreement 

r e g a r d i n g the payment of commissions and bonuses as c h i l d 

s u p p o r t i s ambiguous, i . e . , s u s c e p t i b l e t o more than one 
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meaning, see D i l l a r d ' s , I n c . v. G a l l u p s , 58 So. 3d 196, 201 

( A l a . C i v . App. 2010 ( q u o t i n g Homes of Legend, I n c . v.  

McCollough, 776 So. 2d 741, 746 ( A l a . 2000)), we cannot agree 

t h a t the husband d i d not owe i n t e r e s t on any c h i l d - s u p p o r t 

a r r e a r a g e t h a t may have been due s i m p l y because the due date 

of h i s agreed-upon c h i l d - s u p p o r t o b l i g a t i o n was not p l a i n on 

the f a c e of the agreement. The requirement t h a t a t r i a l c o u r t 

award i n t e r e s t on u n p a i d c h i l d - s u p p o r t o b l i g a t i o n s i s one of 

the more w e l l - s e t t l e d p r i n c i p l e s of f a m i l y law. See Corwin v.  

Corwin, 29 So. 3d 913, 914 ( A l a . C i v . App. 2009) ( t r i a l c o u r t 

e r r e d by f a i l i n g t o compute the amount of postjudgment 

i n t e r e s t due on the f a t h e r ' s c h i l d - s u p p o r t a r r e a r a g e ) ; T.L.D.  

v. C.G., 849 So. 2d 200, 204 ( A l a . C i v . App. 2002) ("By 

f a i l i n g t o award postjudgment i n t e r e s t on the c h i l d - s u p p o r t 

a r r e a r a g e , the t r i a l c o u r t e r r o n e o u s l y a p p l i e d the law t o the 

f a c t s . " ) ; and Walker v. Walker, 828 So. 2d 943, 945 ( A l a . C i v . 

App. 2002) ("[A] t r i a l c o u r t w i t h j u r i s d i c t i o n over 

p r o c e e d i n g s t o e n f o r c e an e a r l i e r c h i l d - s u p p o r t judgment i s 

w i t h o u t a u t h o r i t y t o waive the i m p o s i t i o n of s t a t u t o r i l y 

imposed postjudgment i n t e r e s t upon such payments."). Thus, 

once the t r i a l c o u r t d e termined t h a t a c h i l d - s u p p o r t a r r e a r a g e 

was due, i t was w i t h o u t a u t h o r i t y t o waive payment of 
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s t a t u t o r i l y imposed i n t e r e s t on the u n p a i d i n s t a l l m e n t s of 

c h i l d s u p p o r t . Corwin, 29 So. 3d a t 914. 

We u n d e r s t a n d the t r i a l c o u r t ' s r e l u c t a n c e t o i n s e r t a 

due date i n t o an ambiguous agreement. However, once the t r i a l 

c o u r t d e t e r m i n e d t h a t the terms of the agreement were 

ambiguous, the t r i a l c o u r t then had a duty t o "'use 

e s t a b l i s h e d r u l e s of c o n t r a c t c o n s t r u c t i o n t o r e s o l v e the 

a m b i g u i t y . ' " D i l l a r d ' s , I n c . v. G a l l u p s , 58 So. 3d a t 201 

( q u o t i n g Homes of Legend, In c . v. McCollough, 776 So. 2d a t 

746). A c c o r d i n g l y , because w e l l - e s t a b l i s h e d law h o l d s t h a t a 

t r i a l c o u r t may not waive i m p o s i t i o n of i n t e r e s t on past-due 

i n s t a l l m e n t s of c h i l d s u p p o r t , we r e v e r s e the t r i a l c o u r t ' s 

judgment i n s o f a r as i t d e termined t h a t i n t e r e s t was not due on 

any u n p a i d i n s t a l l m e n t s of c h i l d s u p p o r t . On remand, we 

i n s t r u c t the t r i a l c o u r t t o a p p l y the r u l e s of c o n t r a c t 

c o n s t r u c t i o n t o determine when the commission and bonus 

payments were due. A f t e r the t r i a l c o u r t d e termines the 

amount of the husband's c h i l d - s u p p o r t a r r e a r a g e , we i n s t r u c t 

the t r i a l c o u r t t o a p p l y the s t a t u t o r i l y mandated i n t e r e s t t o 

each u n p a i d i n s t a l l m e n t of c h i l d s u p p o r t . 

C o n c l u s i o n 

The t r i a l c o u r t ' s judgment i s a f f i r m e d i n s o f a r as i t 
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awarded the husband j o i n t l e g a l c u s t o d y of the c h i l d r e n and 

o r d e r e d him t o pay c h i l d s u p p o r t i n the amount of $4,000 a 

month. We r e v e r s e the t r i a l c o u r t ' s judgment i n s o f a r as i t 

determined the husband's c h i l d - s u p p o r t a r r e a r a g e , and, i n 

a d d i t i o n , we r e v e r s e the judgment i n s o f a r as i t h e l d t h a t the 

l e g a l - s e p a r a t i o n agreement was ambiguous and t h a t , t h u s , no 

i n t e r e s t on past-due i n s t a l l m e n t s of c h i l d s u p p o r t would be 

due. T h i s cause i s remanded t o the t r i a l c o u r t f o r f u r t h e r 

p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n . 

The w i f e ' s r e q u e s t f o r an a t t o r n e y - f e e award on ap p e a l i s 

de n i e d . 

APPLICATION FOR REHEARING GRANTED; OPINION OF FEBRUARY 3, 

2012, WITHDRAWN; OPINION SUBSTITUTED; AFFIRMED IN PART; 

REVERSED IN PART; AND REMANDED WITH INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n and Thomas, J J . , concur. 

Moore, J . , concurs i n the r e s u l t , w i t h w r i t i n g . 
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MOORE, Judge, c o n c u r r i n g i n the r e s u l t . 

In Parsons v. Parsons, 45 A l a . App. 543, 233 So. 2d 237 

(Ci v . 1970), L i l l i e B e l l e Parsons o b t a i n e d a judgment of 

d i v o r c e a mensa e t t h e r o , "a l e g a l s e p a r a t i o n from bed and 

board," Mahoney v. Mahoney, 568 So. 2d 832, 832 ( A l a . C i v . 

App. 1990), from M.H. Parsons i n 1965. The judgment gave 

L i l l i e B e l l e the r i g h t t o use and occupy the m a r i t a l 

r e s i d e n c e . M.H. s u b s e q u e n t l y f i l e d s e v e r a l p e t i t i o n s t o 

modify the 1965 judgment, i n c l u d i n g one i n 1969 i n which he 

a s s e r t e d t h a t a m a t e r i a l change of c i r c u m s t a n c e s had o c c u r r e d 

such t h a t the p r o v i s i o n i n the 1965 judgment a l l o w i n g L i l l i e 

B e l l e t o use and occupy the m a r i t a l r e s i d e n c e s h o u l d be 

t e r m i n a t e d . L i l l i e B e l l e responded by f i l i n g a p e t i t i o n f o r 

an a b s o l u t e d i v o r c e . A t t h a t t i m e , A l a . Code 1940, T i t l e 34, 

§ 22(1) (Recomp. 1958), empowered the c o u r t s t o g r a n t an 

a b s o l u t e d i v o r c e t o e i t h e r p a r t y when t h e r e had been a decree 

of s e p a r a t e maintenance or a d i v o r c e from bed and boa r d i n 

e f f e c t f o r more than two y e a r s . The c i r c u i t c o u r t i n Parsons 

c o n s o l i d a t e d M.H.'s m o d i f i c a t i o n p e t i t i o n w i t h L i l l i e B e l l e ' s 

p e t i t i o n f o r an a b s o l u t e d i v o r c e . U l t i m a t e l y , on October 21, 

1969, the c i r c u i t c o u r t e n t e r e d a judgment a b s o l u t e l y 

d i v o r c i n g the p a r t i e s and awarding L i l l i e B e l l e e x c l u s i v e 
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t i t l e t o the m a r i t a l r e s i d e n c e . 

M.H. a p p e a l e d the 1969 judgment, a s s e r t i n g t h a t the 

c i r c u i t c o u r t had e r r e d i n f a i l i n g t o modify the 1965 judgment 

and i n awarding L i l l i e B e l l e e x c l u s i v e t i t l e t o the m a r i t a l 

r e s i d e n c e . On a p p e a l , t h i s c o u r t found t h a t the c i r c u i t c o u r t 

had p r o p e r l y awarded the m a r i t a l r e s i d e n c e t o L i l l i e B e l l e as 

a limony i n g r o s s i n the 1969 judgment. 45 A l a . App. a t 545, 

233 So. 2d a t 239. As t o the f a i l u r e of the c i r c u i t c o u r t t o 

m odify the 1965 judgment, t h i s c o u r t s t a t e d : 

"We have s t a t e d t h a t the q u e s t i o n p r e s e n t e d by 
the a p p e l l a n t ' s p e t i t i o n t o modify i s moot i f the 
t r i a l c o u r t was l e g a l l y c o r r e c t i n g r a n t i n g a 
d i v o r c e t o a p p e l l e e . The g r a n t i n g of a d i v o r c e 
t e r m i n a t e s r i g h t s g r a n t e d under a decree of s e p a r a t e 
maintenance. Maddox v. Maddox, [276 A l a . 197, 160 
So. 2d 481 (1964)]. We f i n d the t r i a l c o u r t c o r r e c t 
i n g r a n t i n g a p p e l l e e a d i v o r c e under a u t h o r i t y of 
T i t l e 34, S e c t i o n 2 2 ( 1 ) , as amended. The e n t r y of  
t h i s decree t e r m i n a t e d the e f f e c t i v e n e s s of the  
decree of s e p a r a t e maintenance e n t e r e d i n the f i r s t  
i n 1965, and thus t h e r e was n o t h i n g l e f t t o modify. 
The c o u r t c o u l d not be i n e r r o r f o r f a i l u r e t o 
m o dify." 

45 A l a . App. a t 545, 233 So. 2d a t 239-40 (emphasis added). 

In Parsons, t h i s c o u r t h e l d t h a t , when a p a r t y p e t i t i o n s 

a c i r c u i t c o u r t t o c o n v e r t a l e g a l s e p a r a t i o n i n t o an a b s o l u t e 

d i v o r c e , the c i r c u i t c o u r t may make such maintenance 

p r o v i s i o n s as a l l o w e d under i t s g e n e r a l e q u i t a b l e powers i n an 
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o r i g i n a l d i v o r c e p r o c e e d i n g . The subsequent d i v o r c e judgment 

" t e r m i n a t e [ s ] the e f f e c t i v e n e s s " of any i n c o n s i s t e n t 

maintenance p r o v i s i o n s i n a p r i o r judgment of l e g a l 

s e p a r a t i o n . A c c o r d i n g l y , a c i r c u i t c o u r t need not c o n s i d e r 

whether any m a t e r i a l change of c i r c u m s t a n c e s has o c c u r r e d 

s i n c e the e n t r y of the l e g a l - s e p a r a t i o n judgment t h a t would 

have w a r r a n t e d a m o d i f i c a t i o n of the l e g a l - s e p a r a t i o n 

judgment. Parsons has s i n c e been c i t e d f o r the p r o p o s i t i o n 

t h a t 

"[a] judgment of d i v o r c e , w i t h i t s a t t e n d i n g 
f i n a l i t y and c o n c l u s i v e n e s s , g e n e r a l l y abates a l l 
judgments of s e p a r a t i o n , i n c l u d i n g a l l i n c i d e n t s 
f l o w i n g from such judgment of s e p a r a t i o n . " 

27C C.J.S. D i v o r c e § 1201 (2005). 

S i n c e t h i s c o u r t d e c i d e d Parsons, our l e g i s l a t u r e has 

r e p e a l e d the s t a t u t e t h a t a l l o w e d f o r a d i v o r c e a mensa e t 

t h o r o and r e p l a c e d i t w i t h § 30-2-40, A l a . Code 1975, which 

p r o v i d e s f o r a judgment of l e g a l s e p a r a t i o n . The law s t i l l 

r emains, however, t h a t e i t h e r p a r t y t o a marri a g e may p e t i t i o n 

a c i r c u i t c o u r t f o r a d i v o r c e judgment i f a l e g a l - s e p a r a t i o n 

judgment has been i n e f f e c t f o r two y e a r s . See § 30-2-2, A l a . 

Code 1975. S e c t i o n 3 0 - 2 - 4 0 ( c ) , A l a . Code 1975, s p e c i f i c a l l y 

p r o v i d e s t h a t "[a] p r o c e e d i n g or judgment of l e g a l s e p a r a t i o n 
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s h a l l not bar e i t h e r p a r t y from l a t e r i n s t i t u t i n g an a c t i o n 

f o r d i s s o l u t i o n of the m a r r i a g e . " In any l a t e r d i v o r c e 

a c t i o n , 

" [ t ] h e c o u r t s h a l l o r d e r t h a t the terms of the l e g a l 
s e p a r a t i o n r e l a t i n g t o a l i m o n y or a p r o p e r t y 
s e t t l e m e n t be i n c o r p o r a t e d i n t o a f i n a l d i v o r c e 
decree o n l y i f agreed t o by the p a r t i e s . O t h e r w i s e , 
the c o u r t may c o n s i d e r , but i s not bound by, the 
p r o v i s i o n s of the l e g a l s e p a r a t i o n r e l a t i n g t o 
a limony or a p r o p e r t y s e t t l e m e n t upon a f i n a l 
d i s s o l u t i o n of the m a r r i a g e . " 

§ 30-2-40(d), A l a . Code 1975. Under the p r e s e n t s t a t u t o r y 

scheme, the law as d e c i d e d i n Parsons remains i n t a c t today — 

absent an e x p r e s s agreement of the p a r t i e s t o the c o n t r a r y , 

maintenance p r o v i s i o n s c o n t a i n e d i n a l e g a l - s e p a r a t i o n 

judgment are not b i n d i n g on the c i r c u i t c o u r t i n a subsequent 

d i v o r c e a c t i o n , so no p r o o f of a m a t e r i a l change of 

c i r c u m s t a n c e s i s r e q u i r e d i n o r d e r t o d e v i a t e from those 

p r o v i s i o n s . 

Parsons d i d not d i r e c t l y d e a l w i t h c h i l d s u p p o r t ; 

however, l i k e alimony, c h i l d s u p p o r t i s a form of maintenance. 

See g e n e r a l l y C u l w e l l v. C u l w e l l , 615 So. 2d 631, 633-34 ( A l a . 

C i v . App. 1992) . I t f o l l o w s t h a t , under Parsons, a c h i l d -

s u p p o r t p r o v i s i o n i n a l e g a l - s e p a r a t i o n judgment i s not r e s  

j u d i c a t a i n a subsequent d i v o r c e a c t i o n such t h a t a d i f f e r e n t 
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c h i l d - s u p p o r t p r o v i s i o n can be made o n l y based on a m a t e r i a l 

change of c i r c u m s t a n c e s . R a t h e r , under Parsons, a c i r c u i t 

c o u r t would be f r e e t o determine c h i l d s u p p o r t based on 

g e n e r a l l y a p p l i c a b l e c r i t e r i a and i t s judgment thus o b t a i n e d 

would abate any i n c o n s i s t e n t c h i l d - s u p p o r t p r o v i s i o n i n a 

p r i o r l e g a l - s e p a r a t i o n judgment and moot any c h i l d - s u p p o r t -

m o d i f i c a t i o n p e t i t i o n . The q u e s t i o n t o be r e s o l v e d , 

t h e r e f o r e , i s whether the r e a s o n i n g i n Parsons s t i l l a p p l i e s 

i n the c o n t e x t of c h i l d s u p p o r t under the p r e s e n t s t a t u t o r y 

scheme. 

S e c t i o n 3 0 - 2 - 4 0 ( a ) ( 3 ) , A l a . Code 1975, r e q u i r e s e v e r y 

l e g a l - s e p a r a t i o n judgment t o p r o v i d e f o r an award of c h i l d 

s u p p o r t i n compliance w i t h Rule 32, A l a . R. Jud. Admin., t o 

the e x t e n t t h a t the c o u r t has j u r i s d i c t i o n t o do so. S e c t i o n 

30-2-40 does not f u r t h e r e x p r e s s l y s t a t e the e f f e c t a c h i l d -

s u p p o r t award i n a l e g a l - s e p a r a t i o n judgment has i n a 

subsequent a c t i o n f o r an a b s o l u t e d i v o r c e . N o t h i n g i n the 

s t a t u t o r y scheme d e c l a r e s t h a t c h i l d - s u p p o r t p r o v i s i o n s i n a 

l e g a l - s e p a r a t i o n judgment are b i n d i n g i n a subsequent d i v o r c e 

a c t i o n absent a m a t e r i a l change of c i r c u m s t a n c e s . Rule 32(A), 

A l a . R. Jud. Admin., g e n e r a l l y p r o v i d e s t h a t the c h i l d - s u p p o r t 

g u i d e l i n e s a p p l y i n e v e r y a c t i o n " t o e s t a b l i s h or modify c h i l d 
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s u p p o r t , " but Rule 32 does not e x p l i c i t l y c l a s s i f y a d i v o r c e 

a c t i o n f o l l o w i n g the e n t r y of a l e g a l - s e p a r a t i o n judgment as 

e i t h e r an a c t i o n " t o e s t a b l i s h " or an a c t i o n " t o modify" c h i l d 

s u p p o r t . Given the absence of s p e c i f i c l e g i s l a t i o n on p o i n t , 

i t f o l l o w s t h a t the a n a l y s i s employed i n Parsons governs the 

d e c i s i o n . 

As J u l i a F a e l l a c i ("the mother") p o i n t s out i n her 

a p p l i c a t i o n f o r a r e h e a r i n g , J a r e d F a e l l a c i ("the f a t h e r " ) 

denominated h i s p e t i t i o n as one t o "modify" the c h i l d - s u p p o r t 

p r o v i s i o n s of the p a r t i e s l e g a l - s e p a r a t i o n judgment. The 

mother and the t r i a l c o u r t a l s o t r e a t e d the f a t h e r ' s p e t i t i o n 

as a c h i l d - s u p p o r t - m o d i f i c a t i o n p e t i t i o n . However, the 

nomenclature used by a p a r t y does not p r e v a i l over the 

substance of a p l e a d i n g . C entury 21 Paramount R e a l E s t a t e ,  

I n c . v. Hometown R e a l t y , LLC, 34 So. 3d 658, 662 ( A l a . 2009). 

In s ubstance, i n the d i v o r c e a c t i o n , the f a t h e r p e t i t i o n e d the 

Houston C i r c u i t C ourt ("the t r i a l c o u r t " ) t o e s t a b l i s h a f a i r 

and r e a s o n a b l e c h i l d - s u p p o r t award i n l i g h t of h i s c u r r e n t 

income. Moreover, " [ t ] h e a p p e l l a t e c o u r t s w i l l s u s t a i n the 

d e c i s i o n of the t r i a l c o u r t i f i t i s r i g h t f o r any reason, 

even one not p r e s e n t e d by a p a r t y or c o n s i d e r e d or c i t e d by 

the t r i a l judge." Ex p a r t e W i g i n t o n , 743 So. 2d 1071, 1072-73 
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( A l a . 1999). In her i n i t i a l b r i e f t o t h i s c o u r t , the mother 

argued t h a t the c h i l d - s u p p o r t award c o u l d not be s u s t a i n e d 

absent e v i d e n c e of a m a t e r i a l change of c i r c u m s t a n c e s . T h i s 

c o u r t c o r r e c t l y h e l d t h a t , i n an a c t i o n f o r a d i v o r c e , the 

t r i a l c o u r t d i d not have t o r e c e i v e e v i d e n c e of a m a t e r i a l 

change of c i r c u m s t a n c e s i n o r d e r t o e s t a b l i s h an award of 

c h i l d s u p p o r t d i f f e r e n t than t h a t t o which the p a r t i e s had 

o r i g i n a l l y agreed and which the t r i a l c o u r t had i n c o r p o r a t e d 

i n t o i t s l e g a l - s e p a r a t i o n judgment. 

The mother a l s o argues i n her a p p l i c a t i o n f o r a r e h e a r i n g 

t h a t the f a t h e r d i d not c o n t e s t her e v i d e n c e i n d i c a t i n g t h a t 

the c h i l d r e n needed $5,165 per month i n o r d e r t o meet t h e i r 

needs. See Dyas v. Dyas, 683 So. 2d 971, 973 ( A l a . C i v . App. 

1995) ( s t a t i n g t h a t when the p a r t i e s ' combined a d j u s t e d g r o s s 

income exceeds the uppermost l i m i t of the c h i l d - s u p p o r t 

s c h e d u l e e s t a b l i s h e d i n Rule 32, A l a . R. Jud. Admin., "the 

amount of c h i l d s u p p o r t awarded must r e l a t e t o the r e a s o n a b l e 

and n e c e s s a r y needs of the c h i l d r e n as w e l l as t o the a b i l i t y 

of the o b l i g o r t o pay f o r those needs"). The mother p r e s e n t e d 

e v i d e n c e i n d i c a t i n g t h a t she needed $5,165 i n o r d e r t o meet 

her "monthly l i v i n g expenses," which i n c l u d e d a v a r i e t y of 

items t h a t e i t h e r f a c i a l l y would not q u a l i f y as c h i l d s u p p o r t , 
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such as t i t h e s , c h a r i t a b l e d o n a t i o n s , and lawn c a r e , or 

i n c l u d e d c o s t s t h a t a l s o s u p p o r t e d the mother's p o s i t i o n . The 

t r i a l c o u r t o b v i o u s l y was not r e q u i r e d t o a c c e p t each and 

e v e r y expense advocated by the mother when d e t e r m i n i n g the 

r e a s o n a b l e amount of c h i l d s u pport t o be awarded. 

The mother complains t h a t the r e c o r d does not c o n t a i n 

e v i d e n c e i n d i c a t i n g how the t r i a l c o u r t d e t e r m i n e d the $4,000-

per-month c h i l d - s u p p o r t award, o t h e r than the t r i a l c o u r t ' s 

a l l e g e d r e f e r e n c e t o the e x c l u d e d m e d i a t i o n agreement, which 

t h i s c o u r t has d e termined was harmless e r r o r . So. 3d a t 

. However, even i n her a p p l i c a t i o n f o r a r e h e a r i n g , the 

mother does not s e r i o u s l y contend t h a t the m a t e r i a l needs of 

the c h i l d r e n cannot be met based on the c h i l d - s u p p o r t award of 

$4,000 per month. I f i n d no b a s i s t o r e v e r s e a c h i l d - s u p p o r t 

judgment t h a t does not p r e j u d i c e the r i g h t s of the c h i l d r e n a t 

i s s u e . For the f o r e g o i n g r easons, I concur i n the r e s u l t . 
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