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PITTMAN, Judge. 

C h a r l e s Gregory Lambert ap p e a l s from a judgment of the 

Limestone C i r c u i t Court d i s m i s s i n g h i s c o m p l a i n t t o e n f o r c e 

the Alabama Open Meetings A c t , § 36-25A-1 e t seq., A l a . Code 

1975 ("the A c t " ) . The c o m p l a i n t named as defendants D a v i d 
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McPherson, R u s s e l l Johnson, L a r r y Keenum, B e v e r l y Malone, and 

James Lucas -- f i v e of the seven members of the Athens C i t y 

B oard of E d u c a t i o n ("the B o a r d " ) . We a f f i r m . 

F a c t s and P r o c e d u r a l H i s t o r y 

A f t e r amendment, Lambert's c o m p l a i n t a l l e g e d t h a t the 

defendants had p a r t i c i p a t e d i n s c h o o l - b o a r d meetings v i a e¬

m a i l , "where d e c i s i o n s were made p r i o r t o v o t i n g i n open 

m e e t i n g s " ; t h a t such meetings had been h e l d w i t h o u t the 

r e q u i r e d p u b l i c n o t i c e ; t h a t the defendants had engaged i n 

improper d e l i b e r a t i o n about l i t i g a t i o n s t r a t e g y i n e x e c u t i v e 

s e s s i o n ; and t h a t the defendants had c i r c u m v e n t e d the A c t by 

c o n f e r r i n g w i t h the a t t o r n e y f o r the B o a r d v i a c e l l u l a r 

t e l e p h o n e and e - m a i l . The defendants d e n i e d the a l l e g a t i o n s 

and a s s e r t e d v a r i o u s a f f i r m a t i v e d e f e n s e s . 

The t r i a l c o u r t h e l d a p r e l i m i n a r y h e a r i n g on the 

c o m p l a i n t , as r e q u i r e d by § 36-25A-9, A l a . Code 1975. At t h a t 

h e a r i n g , the t r i a l c o u r t took no t e s t i m o n y ; the c o u r t a d m i t t e d 

one i t e m of documentary e v i d e n c e , heard arguments of c o u n s e l , 

and then took the matter under advisement. As the o n l y 

e v i d e n c e i n s u p p o r t of h i s c o m p l a i n t , Lambert s u b m i t t e d an e¬

m a i l message t h a t , the p a r t i e s s t i p u l a t e d , had been sent on 
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May 21, 2010, by s c h o o l - b o a r d member L a r r y Keenum t o a l l o t h e r 

b o a r d members. The e - m a i l message i s not c o n t a i n e d i n the 

r e c o r d on a p p e a l , but the p a r t i e s agree t h a t the message 

e x p r e s s e d Keenum's disagreement w i t h a proposed change t o a 

Board p o l i c y c o n c e r n i n g renewal of c o n t r a c t s f o r coaches or 

o t h e r employees of the Board who had s u p p l e m e n t a l c o n t r a c t s -¬

a matter t h a t had been e x p e c t e d t o come b e f o r e the B o a r d f o r 

a d e c i s i o n and t h a t was, i n f a c t , a d dressed a t a meeting of 

the Board on J u l y 15, 2010. 

S e c t i o n 36-25A-1(a), A l a . Code 1975, p r o v i d e s : 

" I t i s the p o l i c y of t h i s s t a t e t h a t the 
d e l i b e r a t i v e p r o c e s s of governmental b o d i e s s h a l l be 
open t o the p u b l i c d u r i n g meetings as d e f i n e d i n 
S e c t i o n 36-25A-2(6). E x c e p t f o r e x e c u t i v e s e s s i o n s 
p e r m i t t e d i n S e c t i o n 36-25A-7(a) or as o t h e r w i s e 
e x p r e s s l y p r o v i d e d by o t h e r f e d e r a l or s t a t e 
s t a t u t e s , a l l meetings of a governmental body s h a l l  
be open t o the p u b l i c and no meetings of a  
governmental body may be h e l d w i t h o u t p r o v i d i n g  
n o t i c e p u r s u a n t t o the r e q u i r e m e n t s of S e c t i o n 
36-25A-3. No e x e c u t i v e s e s s i o n s are r e q u i r e d by t h i s 
c h a p t e r t o be h e l d under any c i r c u m s t a n c e s . 
E l e c t r o n i c communications s h a l l not be u t i l i z e d t o  
c i r c u m v e n t any of the p r o v i s i o n s of t h i s c h a p t e r . " 

(Emphasis added.) 

Lambert argued t h a t Keenum's e - m a i l message i t s e l f 

c o n s t i t u t e d a "meeting" under the A c t because, he s a i d , when 

Keenum "sends out a message t o a l l the b o a r d members and he 
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d e t a i l s i n i t h i s p o s i t i o n on something t h e y ' r e g o i n g t o v o t e 

on, h i s p o s i t i o n about o t h e r meetings, and o t h e r t h i n g s t h a t 

have taken p l a c e and how he f e e l s about b o a r d p o l i c y t h a t ' s 

coming up, t h a t c o n s t i t u t e s a meeting." In response, the 

defendants argued t h a t Keenum's e - m a i l message was not a 

"meeting," as d e f i n e d i n § 36-25A-2(6)a.3., because i t d i d not 

i n v o l v e " d e l i b e r a t i o n , " as d e f i n e d i n § 36-25A-2(1). S e c t i o n 

36-25A-2(6)a.3. d e f i n e s "meeting," i n p e r t i n e n t p a r t , as 

" [ t ] h e g a t h e r i n g , whether or not i t was p r e a r r a n g e d , 
of a quorum of a governmental body or a quorum of a 
committee or a subcommittee of a governmental body 
d u r i n g which the members of the governmental body 
d e l i b e r a t e s p e c i f i c m a t t e r s t h a t , a t the time of the 
exchange, the p a r t i c i p a t i n g members e x p e c t t o come 
b e f o r e the body, committee, or subcommittee a t a 
l a t e r d a t e . " 

S e c t i o n 36-25A-2(1) d e f i n e s " d e l i b e r a t i o n " as 

" [ a ] n exchange of i n f o r m a t i o n or i d e a s among a 
quorum of members of a governmental body i n t e n d e d t o 
a r r i v e a t or i n f l u e n c e a d e c i s i o n as t o how the 
members of the governmental body s h o u l d v o t e on a 
s p e c i f i c m a t t er t h a t , a t the time of the exchange, 
the p a r t i c i p a t i n g members expect t o come b e f o r e the 
body i m m e d i a t e l y f o l l o w i n g the d i s c u s s i o n or a t a 
l a t e r t i m e . " 

A f t e r h e a r i n g arguments, the t r i a l c o u r t s t a t e d t h a t i t 

was i n c l i n e d t o b e l i e v e t h a t a s i n g l e b o a r d member cannot 

" t a i n t the whole board and v i o l a t e the Open Meetings [ A c t b y ] 
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f i r i n g away a l e t t e r or an e m a i l . To me, i t i s not an 

exchange of i n f o r m a t i o n . I t i s o n e - s i d e d That's not a 

meeting." 

The day a f t e r the p r e l i m i n a r y h e a r i n g and b e f o r e the 

t r i a l c o u r t had r u l e d , Lambert f i l e d a second amended 

c o m p l a i n t , r e f e r e n c i n g an e - m a i l message t h a t had a l l e g e d l y 

been sent t o Keenum by a b o a r d member who was not a defendant 

i n the case. Lambert a l l e g e d t h a t he had been made aware of 

t h a t message i n September 2010. The defendants moved t o 

d i s a l l o w the amendment on the ground t h a t i t r e p r e s e n t e d an 

improper attempt t o i n t r o d u c e a d d i t i o n a l e v i d e n c e of which 

Lambert had been aware i n November 2010 when he f i l e d the 

c o m p l a i n t but t h a t he had f a i l e d t o p r e s e n t a t the p r e l i m i n a r y 

h e a r i n g . The defendants f u r t h e r argued t h a t the a d d i t i o n a l 

e v i d e n c e d i d not i n d i c a t e t h a t a v i o l a t i o n of the A c t had 

o c c u r r e d . 

On A p r i l 11, 2011, the t r i a l c o u r t d i s a l l o w e d the 

amendment and e n t e r e d a judgment i n f a v o r of the d e f e n d a n t s . 

Lambert t i m e l y a p p e a l e d ; h i s a p p e a l was t r a n s f e r r e d by the 

supreme c o u r t t o t h i s c o u r t , p u r s u a n t t o A l a . Code 1975, § 12-

2-7(6). 
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Stan d a r d of Review 

S e c t i o n 36-25A-9(b), A l a . Code 1975, s t a t e s the burden of 

p r o o f t h a t a p l a i n t i f f i s r e q u i r e d t o meet at a p r e l i m i n a r y 

h e a r i n g conducted p u r s u a n t t o the A c t . The p l a i n t i f f must 

" e s t a b l i s h by a preponderance of the e v i d e n c e t h a t a meeting 

of [ a ] governmental body o c c u r r e d and t h a t each defendant 

a t t e n d e d the meeting." S u b s e c t i o n (b) f u r t h e r r e q u i r e s t h a t 

" t o e s t a b l i s h a prima f a c i e case the p l a i n t i f f must 
p r e s e n t s u b s t a n t i a l e v i d e n c e of one or more of the 
f o l l o w i n g c l a i m s : 

"(1) That the defendants d i s r e g a r d e d 
the r e q u i r e m e n t s f o r p r o p e r n o t i c e of the 
meeting p u r s u a n t t o the a p p l i c a b l e methods 
s e t f o r t h i n S e c t i o n 36-25A-3. 

"(2) That the defendants d i s r e g a r d e d 
the p r o v i s i o n s of t h i s c h a p t e r d u r i n g a 
meeting, o t h e r than d u r i n g an e x e c u t i v e 
s e s s i o n . 

"(3) That the defendants v o t e d t o go 
i n t o e x e c u t i v e s e s s i o n and w h i l e i n 
e x e c u t i v e s e s s i o n the defendants d i s c u s s e d 
m a t t e r s o t h e r than those s u b j e c t s i n c l u d e d 
i n the motion t o convene an e x e c u t i v e 
s e s s i o n as r e q u i r e d by S e c t i o n 36-25A-7(b). 

"(4) That, o t h e r than a c l a i m under 
s u b d i v i s i o n s (1) through (3), the 
defendants i n t e n t i o n a l l y v i o l a t e d o t h e r 
p r o v i s i o n s of t h i s c h a p t e r . " 

S e c t i o n § 36-25A-9(c) p r o v i d e s , i n p e r t i n e n t p a r t , t h a t , 
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" [ i ] f the c o u r t f i n d s t h a t the p l a i n t i f f has met i t s 
i n i t i a l burden of p r o o f as r e q u i r e d i n s u b s e c t i o n 
(b) a t the p r e l i m i n a r y h e a r i n g , the c o u r t s h a l l 
e s t a b l i s h a s c h e d u l e f o r d i s c o v e r y and s e t the 
m a t t e r f o r a h e a r i n g on the m e r i t s . " 

An a p p e l l a t e c o u r t r e v i e w s de novo a t r i a l c o u r t ' s 

d e t e r m i n a t i o n as t o whether a p l a i n t i f f p r e s e n t e d s u b s t a n t i a l 

e v i d e n c e of one or more c l a i m s under the A c t a t the 

p r e l i m i n a r y h e a r i n g . W i l s o n v. C i t y C o u n c i l of S a r a l a n d , 72 

So. 3d 1190, 1193 ( A l a . 2011). 

D i s c u s s i o n 

I . 

A s i n g l e e - m a i l sent by one board member t o the o t h e r 

b o a r d members, w i t h o u t more, does not c o n s t i t u t e a " m e e t i n g " 

as d e f i n e d i n § 36-25A-2(6)a.3. That d e f i n i t i o n i n c l u d e s 

t h r e e e l e m e n t s : (1) a meeting must i n v o l v e "a quorum of a 

governmental body or a quorum of a committee or a subcommittee 

of a governmental body," (2) " d u r i n g the which the members of 

the governmental body d e l i b e r a t e " (3) about " s p e c i f i c m a t t e r s 

t h a t , a t the time of the exchange, the p a r t i c i p a t i n g members 

expect t o come b e f o r e the body, committee, or subcommittee a t 

a l a t e r d a t e . " Keenum's e - m a i l message s a t i s f i e s the f i r s t 

and t h i r d elements, but not the second element. The 
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" d e l i b e r a t i o n " component of a " m e e t i n g " i s m i s s i n g because 

Keenum's e - m a i l message was a u n i l a t e r a l d e c l a r a t i o n of h i s 

i d e a s or o p i n i o n s , not " [ a ] n exchange of i n f o r m a t i o n or i d e a s  

among" a quorum of board members c o n c e r n i n g a s p e c i f i c m a t t er 

t h a t the members e x p e c t e d t o be p r e s e n t e d t o the boa r d f o r a 

d e c i s i o n . § 36-25A-2(1) and - 2 ( 6 ) a . 3 . 

In Wood v. B a t t l e Ground S c h o o l D i s t r i c t , 10 7 Wash. App. 

550, 27 P.3d 1208 (2001), f o u r members of a five-member s c h o o l 

b o a r d met a t the home of one of the members t o d i s c u s s the new 

s u p e r i n t e n d e n t and h i s a d m i n i s t r a t i v e a s s i s t a n t , J e n n i f e r 

Wood, b o t h of whom were, a c c o r d i n g t o one of the boa r d 

members, " o v e r p a i d , u n d e r p e r f o r m i n g , and o t h e r w i s e 

u n q u a l i f i e d . " 107 Wash. App. a t 556, 27 P.3d a t 1213. The 

f o u r b o a r d members l a t e r exchanged e - m a i l correspondence as a 

f o l l o w - u p t o t h e i r d i s c u s s i o n . The boa r d e v e n t u a l l y 

t e r m i n a t e d Wood's employment. Wood sued the boa r d and the 

f o u r board members, a l l e g i n g c l a i m s of de f a m a t i o n and a 

v i o l a t i o n of Washington's Open P u b l i c Meetings A c t ("OPMA"). 

The t r i a l c o u r t d i s m i s s e d the defamation c l a i m and e n t e r e d a 

summary judgment i n f a v o r of Wood on the OPMA c l a i m . 
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The Washington Court of Appeals s t a t e d t h a t , t o e n f o r c e 

the p r o v i s i o n s of the OPMA, a p l a i n t i f f must show "(1) t h a t 

a 'member' of a g o v e r n i n g body (2) a t t e n d e d a 'meeting' of 

t h a t body (3) where ' a c t i o n ' was taken i n v i o l a t i o n of the 

OPMA, and (4) t h a t the member had 'knowledge' t h a t the meeting 

v i o l a t e d the OPMA." 107 Wash. App. a t 558, 27 P.3d a t 1214. 

The OPMA d e f i n e s " a c t i o n " as "'the t r a n s a c t i o n of the o f f i c i a l 

b u s i n e s s of a p u b l i c agency by a g o v e r n i n g body i n c l u d i n g but 

not l i m i t e d t o r e c e i p t of p u b l i c t e s t i m o n y , d e l i b e r a t i o n s , 

d i s c u s s i o n s , c o n s i d e r a t i o n s , r e v i e w s , e v a l u a t i o n s , and f i n a l 

a c t i o n s . ' " 107 Wash. App. a t 559, 27 P.3d a t 1214 ( q u o t i n g 

Wash. Rev. Code § 42.30.020(3)) (emphasis added). The c o u r t 

c o n c l u d e d t h a t "the exchange of e - m a i l s can c o n s t i t u t e a 

'meeting'" but t h a t "the mere use or p a s s i v e r e c e i p t of e - m a i l 

does not a u t o m a t i c a l l y c o n s t i t u t e a 'meeting.'" 107 Wash. 

App. a t 564, 27 P.3d a t 1217. The c o u r t e x p l a i n e d t h a t the 

f a c t s of the case demonstrated more than the board members' 

p a s s i v e r e c e i p t of i n f o r m a t i o n by e - m a i l : 

"Wood has e s t a b l i s h e d a prima f a c i e case of 
'meeting' by e - m a i l s . The ... e - m a i l d i s c u s s i o n s 
i n v o l v e d a quorum of the five-member Board. For 
i n s t a n c e , on November 30, [board p r e s i d e n t ] Sharp 
sent an e - m a i l t o a l l Board members and another 
e - m a i l t o t h r e e of the members; on December 1, Sharp 
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a g a i n e - m a i l e d a l l the Board members, a t t a c h i n g a 
response he had r e c e i v e d from [board member] S t r i k e r 
about a ma t t e r t h e y had d i s c u s s e d ; next, on December 
3, [board member] Kim e- m a i l e d Sharp and c o p i e d 
t h r e e o t h e r Board members i n response t o Sharp's 
e a r l i e r e - m a i l ; and on December 5, Sharp a g a i n 
e - m a i l e d a l l Board members." 

107 Wash. App. a t 565, 27 P.3d a t 1217-18. With r e s p e c t t o 

the " d e l i b e r a t i o n " component of a "meeting," the Washington 

Court of Appeals h e l d t h a t "the a c t i v e exchange of i n f o r m a t i o n 

and o p i n i o n s i n these e - m a i l s , as opposed t o the mere p a s s i v e 

r e c e i p t of i n f o r m a t i o n , suggests a c o l l e c t i v e i n t e n t t o 

d e l i b e r a t e and/or t o d i s c u s s Board b u s i n e s s . " 107 Wash. App. 

At 566, 27 P.3d a t 1218. Having determined t h a t Wood had met 

the t h r e s h o l d r equirement of e s t a b l i s h i n g a "meeting" under 

the OPMA, the c o u r t n e v e r t h e l e s s r e v e r s e d the summary judgment 

i n f a v o r of Wood, h o l d i n g t h a t t h e r e were genuine i s s u e s of 

m a t e r i a l f a c t as t o whether the boa r d members had exchanged 

e - m a i l messages w i t h knowledge t h a t such exchanges v i o l a t e d 

the OPMA. 107 Wash. App. a t 555-56, 27 P.3d a t 1217-18. See  

a l s o R o b e r t s v. C i t y of Palmdale, 5 C a l . 4th 363, 376, 853 

P.2d 496, 503, 20 C a l . R p t r . 2d 330, 337 (1993) ( c o n s t r u i n g 

the "Brown A c t , " C a l i f o r n i a ' s open-meetings law, and h o l d i n g 

t h a t a meeting i m p l i e s " c o l l e c t i v e a c t i o n ... not ... the 
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p a s s i v e r e c e i p t by i n d i v i d u a l s of t h e i r m a i l " ) ; Johnston v.  

M e t r o p o l i t a n Gov't of N a s h v i l l e , 320 S.W.3d 299, 312 (Tenn. 

Ct. App. 2009) ( s t a t i n g t h a t e - m a i l exchanges between 

m e t r o p o l i t a n c o u n c i l members, i n which "members are c l e a r l y 

w e i g h i n g arguments f o r and a g a i n s t [a proposed z o n i n g measure] 

.... [and which were] c o p i e d t o a l l C o u n c i l members, m i r r o r 

the type of debate and r e c i p r o c a l attempts a t p e r s u a s i o n t h a t 

would be e x p e c t e d t o tak e p l a c e a t a C o u n c i l meeting, i n the 

presence of the p u b l i c and the C o u n c i l as a whole," and 

c o n c l u d i n g t h a t the e - m a i l s were " ' e l e c t r o n i c communication 

... used t o ... d e l i b e r a t e p u b l i c b u s i n e s s i n c i r c u m v e n t i o n of 

the s p i r i t or r e q u i r e m e n t s ' of the Open Meetings A c t . 

[Tenn. Code Ann.] § 8-44-102(c) (2002)"). See g e n e r a l l y John 

F. O'Connor & M i c h a e l J . B a r a t z , Some Assembly R e q u i r e d : The  

A p p l i c a t i o n of S t a t e Open Mee t i n g Laws t o E m a i l  

Correspondence, 12 Geo. Mason L. Rev. 719 (2004). 

I I . 

The t r i a l c o u r t a c t e d w i t h i n the l i m i t s of i t s d i s c r e t i o n 

i n d e n y i ng Lambert's l a t e amendment t o the c o m p l a i n t . 

"'[U]ndue d e l a y i n f i l i n g an amendment, when i t  
c o u l d have been f i l e d e a r l i e r based on the  
i n f o r m a t i o n a v a i l a b l e or d i s c o v e r a b l e , i s i n i t s e l f 
ground f o r denying an amendment.' P u c k e t t , T a u l &  
Underwood, I n c . v. S c h r e i b e r Corp., 551 So. 2d 979, 
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984 ( A l a . 1989) (emphasis added). ' [ I ] f the c o u r t 
determines ... t h a t a p a r t y has had s u f f i c i e n t 
o p p o r t u n i t y t o s t a t e a c l a i m ... but has f a i l e d t o 
do so, l e a v e t o amend may be p r o p e r l y d e n i e d . ' 
Walker v. Traughber, 351 So. 2d 917, 922 ( A l a . C i v . 
App. 1977) (quoted w i t h a p p r o v a l i n S t a l l i n g s v.  
A n g e l i c a U n i f o r m Co., 388 So.2d [942,] 947 [ ( A l a . 
1980) ] . " 

Todd v. K e l l e y , 783 So. 2d 31, 36-37 ( A l a . C i v . App. 2000). 

C o n c l u s i o n 

Keenum's e - m a i l message t o the o t h e r board members was 

the o n l y e v i d e n c e Lambert p r e s e n t e d a t the p r e l i m i n a r y 

h e a r i n g . That communication was a u n i l a t e r a l e x p r e s s i o n of 

Keenum's i d e a s or o p i n i o n s c o n c e r n i n g a s p e c i f i c m a t t e r t h a t 

the members e x p e c t e d t o be p r e s e n t e d t o the Board f o r a 

d e c i s i o n -- not " [ a ] n exchange of i n f o r m a t i o n or i d e a s among" 

a quorum of boa r d members, § 36-25A-2(1), and not, t h e r e f o r e , 

a "meeting" as contemplated by § 36-25A-2(6)a.3. A c c o r d i n g l y , 

Lambert f a i l e d t o meet h i s i n i t i a l burden of p r o o f a t the 

p r e l i m i n a r y h e a r i n g . In a d d i t i o n , the t r i a l c o u r t d i d not a c t 

o u t s i d e the l i m i t s of i t s d i s c r e t i o n i n d i s a l l o w i n g Lambert's 

u n t i m e l y amendment t o the c o m p l a i n t . 

The judgment of the Limestone C i r c u i t Court i s a f f i r m e d . 

AFFIRMED. 

Thompson, P.J., and Bryan and Thomas, J J . , concur. 
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Moore, J . , concurs i n the r e s u l t w i t h o u t w r i t i n g . 
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